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APPENDICES 


APPENDIX  1 

(Submitted  by  Ben  S.  Meeker,  Chief  U.S.  Probation  Officer,  Northern  District 

of  Illinois) 

Commentary  on  Legislative  Proposals 

My  colleagues  and  I  have  reviewed  H.R.  13118,  known  as  the  -'Parole  Improve- 
menl  and  Procedures  Act  of  1972."  However,  since  we  serve  as  he  legal  agents 
of  the  United  States  Board  of  Parole  in  the  areas  of  pre-parole  mvestigation 
and  parole  supervision,  and  have  not  had  an  opportunity  to  confer  with  the 
Chairman  and  members  of  the  Board  on  the  individual  provisions  of  this  Bill, 
we  prefer  not  to  testify  on  the  specific  sections  of  this  P'-^ix^sed  legislation. 

However,  I  would  like  to  present  some  comments  on  our  philosophy  toward 
parole  and  its  use,  and  suggest  some  of  the  guiding  principles  ^Ji^hjve  think 
might  be  considered  in  proposing  any  amendments  or  major  changes  in  the 

"^TTlIlfalfoTlZtTn  tne  aaministraUon  of  justice.-^e  believe  that  the 
use  of  parole  can  be  expanded,  provided  sufficient  numbers  of  parole  officers 
and  colfateral  resources  are  available  to  effectively  work  with  individual  pa- 
rolee^ The  American  Bar  Association  project  on  Minimum  Standards  for  Crimi- 
nal Justice  in  its  report  titled  -Sentencing  Alternatives  and  Procedures  has 
suggeS  to  he  courts  that  in  sentencing,  a  preference  should  be  given  o  he 
usf  of  probation.  I  believe  there  is  much  to  be  said  for  developing  a  similar 
attitude  toward  the  grant  of  parole  provided  that  adequate  parole  supervision 
personnel  and  collateral  resources  such  as  employment  placement  specialists, 
half-way  houses  and  similar  supportive  programs  are  available.  .   .,     .  ,  ^ 

Recent  trends  in  parole  legislation  have  tended  to  emphasize  the  "vil  rights 
of  parolees,  but  I  think  insufficient  consideration  has  been  given  to  the  human 
needs  and  resources  which  should  also  be  rights  of  paroled  offenders.  The  right 
to  non-discriminatory  employment  is  a  fundamental  right  which  should  be  af- 
forded persons  released  on  parole.  It  is  encouraging  to  see  legislative  enactments 
at  the  state  level  which  are  eliminating  the  traditional  restriction  on  employment 
for  persons  who  have  been  convicted  of  felonies.  i.„„„„ 

Under  the  provi-sions  of  the  Criminal  Justice  Act,  Congress  has  taken  strong 
leadership  in  providing  additional  resources  in  the  way  of  half-way  houses, 
community  treatment  centers  and  work  release  and  similar  programs 

2  Expansion  of  Parole  Board  and  Staff.— I  believe  the  second  important  legis- 
lative step  should  be  a  major  enlargement  of  the  Federal  Parole  Board  to  a 
minimum  of  15  members,  with  an  equal  number  of  parole  examiners,  all  of 
whom  would  have  the  power  to  convene  and  conduct  parole  hearings. 

Justification  for  this  proposal  is  to  be  found  in  the  tremendous  geographical 
area  to  be  covered,  the  large  number  of  widely  scattered  Federal  penal  and  cor- 
rectional institutions  and  the  tremendous  volume  of  decision  making  required 

of  the  Board.  .        •     ..,  i  f^„  rvMir.ii 

A  secondary  reason  for  recommending  such  expansion  is  the  need  for  much 
more  direct  communication  between  the  Federal  Parole  Board  and  the  field 
parole  services.  This  is  particularly  true  in  the  large  metropolitan  area.s  where 
the  acces.sibilitv  of  a  Parole  Board  member  on  a  periodic,  regularly  scheduled 
basis  is  desirable.  At  present,  in  my  experience.  Parole  Board  members  are  .so 
harassed  with  the  lurrent  tremendous  pressure  of  travel  and  endless  hearings 
that  thev  seldom  have  time  to  visit  and  cimsult  with  chief  parole  officers  and 
field  parole  staffs  except  at  training  sessions,  or  when  revocation  hearings  may 
be  scheduled. 

(887) 


When  one  is  working  witti  parolees  constant  emergencies  arise,  particularly  in 
relation  to  apparent  or  alleged  parole  violations,  and  although  the  United  States 
Parole  Executive  gives  excellent  service  insofar  as  his  time  permits,  the  volume 
and  breadth  of  communication  which  is  constantly  transmitted  between  the  field 
and  his  office  inevitably  results  in  delays  which  affect  the  eflScient  operation  of 
our  field  services.  If,  in  addition  to  periodic  visits  from  Parole  Board  members, 
regional  representatives  of  the  Parole  Executive's  oflBce  could  visit  and  consult 
with  Federal  field  parole  staffs  on  a  regular  basis,  I  believe  the  quality  of  com- 
munication and  the  expedition  of  decisions  relative  to  revocations  and  other 
emergencies  could  be  facilitated. 

3.  Board  Membership. — Over  the  years,  I  have  worked  with  many  Parole  Board 
members,  and  have  come  to  believe  that  sound  professional  educational  standards, 
coupled  with  a  knowledge  and  understanding  of  human  behavior  and  a  stable 
personality  are  among  the  characteristics  required  of  a  competent  Board  Member. 
An  education  in  one  of  the  fields  of  social  science,  such  as  psychology,  social 
work,  sociology  or  law,  particularly  when  coupled  with  experience  as  a  field 
probation  or  parole  officer,  or  as  a  professional  person  directing  or  serving  in  a 
correctional  institution,  will  usually  assure  an  objective,  professional  approach 
to  selection  for  parole. 

Limiting  the  membership  on  a  Parole  Board  to  certain  specific  categories  such 
as  a  lawyer,  correctional  worker,  former  offender,  etc.  is  not  so  important  as 
exainiining  individuals  from  those  areas  of  service  in  terms  of  their  professional 
attitudes  and  skills. 

Evaluating  and  predicting  future  human  behavior  is,  in  my  estimation,  the 
most  difficult  of  assignments  and  requires  a  judicial  temperament,  great  objec- 
tivity and  a  keen  understanding  of  human  behavior.  I  am  strongly  in  favor  of 
recruiting  from  a  variety  of  backgrounds,  including  ex-offenders  and  perhaps 
correctional  ofl!icers,  provided  sound  professional  qualifications  are  also  present. 

4.  Parole  Board  Powers. — I  am  generally  in  favor  of  expanding  the  powers 
of  the  Federal  Parole  Board  to  permit  the  greatest  possible  use  of  community 
resources  which  may  contribute  to  successful  parole.  Such  efforts  should  be  co- 
ordinated with  the  activities  of  the  Bureau  of  Prisons,  which  has  authority  to 
contract  for  shelter  care  and  operate  half-way  houses,  etc.  If  resources  in  certain 
areas  are  not  available,  and  it  would  facilitate  the  work  of  the  Parole  Board 
to  be  enabled  to  contract  for  such  services,  I  believe  this  would  be  justified. 

It  is  also  my  recommendation  that  the  Federal  Parole  Board  be  authorized 
to  provide  certain  emergency  funds  to  assist  in  immediate  care  of  impecunious 
parolees.  Hardly  a  day  goes  by  in  a  metropolitan  area  such  as  Chicago,  when  an 
emergency  arises  in  which  funds  for  emergency  shelter,  carfare  to  prospective 
employers,  or  an  immediate  purchase  of  clothing  is  desirable.  For  a  number  of 
years,  a  local  prisoner's  aid  association  made  available  funds  to  the  Federal 
Parole  Office  for  the  assistance  of  such  parolees,  but  in  recent  years  these  funds 
have  not  been  available.  A  few  years  ago,  I  recommended  to  the  then  Director 
of  the  Bureau  of  Prisons  that  the  Federal  Prison  Industries,  Incorporated  funds 
be  tapped  for  emergency  grants  to  parolees  when  legal  or  other  local  restrictions 
on  welfare  or  emergency  funds  precluded  immediate  assistance.  I  believe  there 
is  a  need  for  some  systematic  study  and  possible  legislation  for  a  program  of  this 
type. 

5.  Parole  Revocation  Procedures. — In  an  era  when  personal  and  civil  rights 
are  receiving  widespread  attention,  it  is  important  for  the  rights  of  parolees, 
who  are  alleged  to  have  violated  their  parole,  to  be  given  due  consideration.  I 
have  mixed  feelings,  however,  as  to  whether  parole  revocation  should  move 
fully  into  the  area  of  adversary  proceedings.  This  may  lead  to  a  technical  legal 
approach  to  parole  supervision,  rather  than  a  flexible  socially  constructive 
counselling  service.  One  of  the  practical  problems  faced  by  busy  parole  adminis- 
trators with  overworked  staffs  is  the  tremendous  amount  of  time  involved  in 
processing  revocation  proceedings  under  the  current  rules.  Under  these  rules,  the 
field  parole  ofl!icer  institutes  the  initial  interrogation,  which  has  become  almost 
a  preliminary  hearing,  at  which  time  a  determination  is  made  as  to  whether  a 
parolee  will  request  a  full  dress  revocation  hearing  with  witnesses  and  attorneys 
pre.sent.  The  time  involved  in  making  the  arrangements  for  such  hearings  has  be- 
come excessive.  This  problem  is,  of  course,  related  to  staff  shortages  generally, 
but  I  have  reached  the  opinion  that  an  expansion  of  the  central  .staff  of  the  Fed- 
eral I'arole  Board  to  include  regional  representatives  with  specialized  legal 
training  who  could  be  assigned  to  travel  between  the  metropolitan  districts  in 
order  to  facilitate  these  revocation  procedures  would  be  desirable.  Most  parole 
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oflSoers  are  not  legally  trained,  and  although  they  should  be  available  to  testify 
at  revocation  hearings,  it  would  appear  to  be  more  efficient  for  other  legally 
trained  personnel  to  handle  these  formal  procedures. 

6.  Other  Lcyal  Questions. —  (a)  Reasons  for  Parole  Denial.  In  general,  I  favor 
the  giving  of  information  relating  to  reasons  for  the  grant  or  denial  of  parole. 
For  example,  I  have  noted  that  most  federal  judges  when  they  sentence  a  man  to 
prison  express  certain  reasons  for  the  sentence.  An  offender  may  not  concur 
with  the  reason  but  at  any  rate  he  has  an  idea  as  to  why  the  sentence  awarded 
was  given.  I  do  not  believe  the  denial  of  probation  is  appealable,  however,  and 
I  have  some  reservations  about  attempting  to  establish  procedures  which  would 
make  the  denial  of  parole  appealable. 

However,  for  morale  as  well  as  legal  purposes,  I  believe  a  prisoner  is  entitled 
to  know  in  general  why  he  has  been  denied  parole.  In  the  field,  we  frequently 
get  inquiries  from  families  or  legal  counsel  as  to  why  a  person  has  been  denied 
parole,  and  until  recently  when  the  Parole  Board  modified  its  rules,  we  were 
unable  to  give  any  reason  other  than  conjecture  based  on  our  experience  relative 
to  similar  cases. 

One  of  the  inherent  difficulties  in  establishing  fixed  reasons  for  the  grant  or 
denial  of  parole,  it  seems  to  me,  relates  to  the  fact  that  in  our  system  of  justice 
.sentencing  persons  to  prison  has  both  a  punitive  and  corrective  aspect.  Determin- 
ing just  where  punishment  ends  and  correctional  treatment  begins,  is  a  difficult 
philosophical  question,  and  yet  I  am  sure  these  are  among  the  realities  which 
influence  the  grant  or  denial  of  parole.  On  the  other  hand,  I  believe  it  is  very 
important  to  the  morale  of  an  offender  to  have  some  idea  when  he  is  denied  parole 
what  he  must  do  to  receive  favorable  action  at  a  later  date.  The  prisoner  who 
believes  he  has  taken  advantage  of  everything  the  prison  offers  to  equip  him  for 
parole  is  entitled  to  some  explanation  when  parole  is  denied.  I  think  we  all 
realize  that  there  is  a  group  of  what  are  termed  "prison  wise"  or  institutional- 
ized offenders  who  do  participate  in  all  the  activities  offered  by  the  prison,  but 
whose  long  records  of  habitual  criminality  mitigate  against  their  parole.  Yet 
even  in  these  cases,  candid  reasons  can  be  given  for  the  parole  denial. 

(b)  Termination  of  Parole  and  Good  Time  Allowances.  As  to  termination  of 
parole  supervision,  I  have  long  believed  that  the  Parole  Board  should  have  the 
power  to  terminate  parole  earlier  than  the  original  sentence  just  as  a  court  may 
terminate  probation  prior  to  completion  of  the  original  probation  sentence. 
Whether  or  not  good  time  should  be  allowed  on  parole  supervision  time  is  not  so 
important  as  the  provision  for  early  termination. 

(c)  Credit  for  Street  Time.  I  do  believe,  however,  that  offenders  whose  parole 
has  been  revoked  should  be  given  credit  for  street  time ;  if  not  for  the  full  time, 
at  least  on  a  percentage  formula. 

(d)  Elimination  of  Legal  Disabilities.  I  am  strongly  in  favor  of  Federal  legis- 
lation to  authorize  the  removal  of  disqalifications  or  disabilities  which  flow  from 
any  conviction. 

I  would  also  favor  a  law  providing  for  the  suppression  of  a  criminal  record  after 
a  reasonable  period  of  time  in  which  a  person  has  maintained  a  clear  record. 
Such  laws  exist  in  a  number  of  countries.  For  example,  in  the  German  Federal 
Republic  and  in  Japan,  if  a  person  convicted  of  a  felony  maintains  a  clear  record 
of  from  5  to  8  years  following  a  conviction,  the  record  is  suppressed  and  does  not 
come  to  light  unless  the  person  again  commits  an  offense.  This  avoids  the  stigma 
of  a  prior  record  arising  to  preclude  certain  areas  of  private  employment,  military 
service,  or  a  career  in  public  .service. 

7.  National  Training  Centers. — I  am  strongly  in  favor  of  legislation  to  further 
strengthen  professional  education  and  training  in  the  field  of  probation,  parole 
and  corrections.  Such  legislation  should,  however,  be  coordinated  between  the 
Executive  and  Judicial  Branches. 

In  1967.  Congress  authorized  the  establishment  of  the  Federal  Judicial  Center 
(Public  Law  90-219)  which  has  a  mandate  to  conduct  research  and  training  at 
all  levels  of  Federal  judicial  administration — including  probation. 

At  the  National  Corrections  Conference  convened  at  Williamsburg,  Virginia  on 
December  6,  1971,  Attorney  General  Mitchell  announced  plans  for  the  establish- 
ment of  a  National  Corrections  Academy  which  apparently  would  include  train- 
ing and  research  in  the  area  of  parole.  I  am  fully  in  accord  with  the  concept  and 
aims  of  a  National  Parole  Institute  but  believe  it  should  be  affiliated,  or  its  pro- 
gram integrated  into  the  activities  of  the  Federal  Judicial  Center  and  the  pro- 
posed National  Corrections  Academy.  It  is  particularly  important  for  the  Federal 
Government  to  be  giving  leadership  in  this  area  since  the  advent  of  LEAA,  which 
underwrites  state  programs  but  does  not  finance  comparable  federal  programs. 
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Summary  of  the  Background  and  Development  of  the  Federal  Probation  and 

Parole  Service 

Although  administratively  attached  to  the  Federal  Courts,  since  1930  Federal 
probation  officers  have  also  served  as  parole  officers  for  the  Federal  Parole  Board 
and  liaison  community  representatives  for  the  Bureau  of  Prisons.  As  I  look  back 
over  a  period  of  more  than  25  years  of  association  with  the  Federal  Probation 
Service,  I  am  convinced  of  the  wisdom  of  the  decision  to  develop  Federal  proba- 
tion and  parole  as  an  integrated  system.  The  problems  presented  bv  offenders 
whether  they  are  granted  outright  probation  by  the  courts  or  placed  on  parole 
following  a  period  of  incarceration  are  similar.  Of  equal  importance  from  the 
standpoint  of  efficiency  is  the  tradition  of  one  field  service  which  follows  an 
offender  from  point  of  conviction  on  through  to  termination  of  parole  or  manda- 
tory release.  The  utilization  of  legal  and  social  information  about  an  offender  by 
the  courts,  correctional  institutions,  the  Parole  Board  and  the  field  parole  officer 
has  proven  effective. 

The  period  of  the  thirties  was  the  pioneer  decade  for  the  Federal  Probation  and 
Parole  Service  during  which  time  the  nationwide  staff  expanded  from  8  officers 
in  1930  to  233  officers  in  1940.  During  this  decade,  basic  procedures  were  devel- 
oped and  sound  communication  lines  established  between  the  courts,  the  Parole 
Board  and  the  Federal  Bureau  of  Prisons.  Following  the  establishment  of  the 
Administrative  Office  of  the  United  States  Courts  in  1940,  the  Federal  Probation 
and  Parole  Service  entered  a  new  era  in  which  a  number  of  trends  can  be  observed. 

1.  First  of  all,  following  the  establishment  of  a  Division  of  Probation  within 
the  Administrative  Office,  nationwide  standards  for  the  selection  of  probation- 
parole  officers  were  recommended,  and  a  steady  professionalization  of  the  Fed- 
eral parole  service  has  continued.  The  service  grew  from  its  complement  of  233 
officers  in  1940,  to  a  current  complement  of  648  officers.  The  strong  tradition  of 
professionalization  is  reflected  in  the  qualifications  of  probation  officers,  who  are 
required  to  have  college  degrees  and  at  least  two  years  of  graduate  education  or 
two  years  of  experience  in  corrections  or  a  related  service.  Approximately  one- 
third  of  the  officers  nationwide  have  completed  masters  degrees  in  fields  of  social 
work,  psychology,  sociology  or  other  .social  sciences.  As  an  indication  of  the  fine 
professional  caliber  of  Federal  probation  officers,  I  am  attaching  short  biograph- 
ical sketches  of  the  probation  officer  staff  of  the  Chicago  Federal  Probation  Office, 
and  also  a  list  of  officers  most  recently  appointed  throughout  the  country.  [Not  in- 
cluded in  hearing  recordj.  Since  1950,  a  masters  degree  has  been  a  requirement 
for  appointment  to  a  position  on  the  staff  of  the  Federal  Parole  Office  in  the 
Northern  District  of  Illinois. 

2.  The  second  major  trend  during  the  period  subsequent  to  1940,  has  been  a 
strong  tradition  of  in-service  training  for  Federal  probation-parole  officers.  Re- 
gional training  institutes,  commenced  in  the  late  1930's,  have  continued  through- 
out the  past  three  decades  and  between  1950  and  1970  the  Federal  Probation 
Service  operated  a  nationwide  in-service  Training  Center,  located  in  the  Northern 
District  of  Illinois  through  an  affiliation  with  local  universities  and  with  strong 
support  from  former  Chief  Judge  William  J.  Campbell  of  the  District  Court,  the 
Administrative  Office  of  the  U.S.  Courts,  the  U.S.  Parole  Board  and  the  Federal 
Bureau  of  Prisons.  With  the  advent  of  the  Federal  Judicial  Center,  this  training 
operation  has  now  been  taken  over  by  that  activity  under  the  administration  of 
Judge  Alfred  P.  Murrah,  Director  of  the  Federal  Judicial  Center. 

3.  A  third  tradition  which  has  characterized  the  Federal  Probation  Service  has 
been  the  development  of  very  close  coordination  and  communication  between  the 
Board  of  Parole,  the  Bureau  of  Prisons  and  the  Federal  Probation  and  Parole 
Service. 

This  coordination  has  been  developed  through  close  cooperation  at  top  admin- 
istrative levels  between  the  Chief  of  the  Division  of  Probation  of  the  Administra- 
tive Office,  the  Chairman  and  members  of  the  U.S.  Board  of  Parole,  and  the 
Director  of  the  Bureau  of  Prisons.  Field  visits  from  staff  assistants  from  the 
Division  of  Probation  of  the  Administrative  Office  have  also  been  of  great  value. 
The  problem  here  has  been  the  acute  shortage  of  professional  assistants  in  the 
Division  of  Probation  of  the  Administrative  Office  which  has  curtailed  opportuni- 
ties for  more  intensive  field  consultation  with  these  Administrative  Office 
representatives. 

A  number  of  other  effective  communication  channels  have  also  been  main- 
tained. First  was  the  development  of  an  excellent  manual  for  the  operation  of  all 
Federal  Parole  Offices,  which  has  been  prepared  jointly  by  representatives  of  the 
Division  of  Probation,  the  Board  of  Parole  and  the  Bureau  of  Prisons.  This 
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manual,  which  is  kept  up-to-date  by  frequent  direcUves  issued  from  these  three 
Correctional  services  to  the  held  officers,  has  proven  to  be  a  highly  unifying  force 

Another  channel  has  been  the  training  tradition  previously  referred  to  Each 
year  a  series  of  orientation  sessions  for  new  officers,  and  refresher  sc-hools  for 
seasoned  officers  are  scheduled.  For  over  20  years  representatives  of  the  Parole 
Board  the  Bureau  of  Prisons  and  the  Division  of  Probation  have  lectured  at 
fhese  training  school  sessions.  Seven  or  eight  such  schools,  each  of  one  weeks 
duration  have  been  convened  each  year  since  1950.  ,    r.  ^       7 

A  furthe?  channel  of  communication  has  been  the  excellent  journal  Federal 
Probation  distributed  to  all  probation  officers,  and  in  fact  to  correctional  de- 
partments, libraries,  and  agencies  worldwide.  This  Journal  has  become  the  bible 
for  federal  and  state  probation  and  parole  services. 


Outline  of  Duties  Added  to  the  Federal  Probation  Service  Since  1942 

As  one  reviews  the  history  of  the  Federal  Probation  System,  one  finds  that  at 
the  outset,  our  primary  responsibilities  were  devoted  to  presentence  investiga- 
tions and  supervision  of  probationers  and  parolees  for  the  courts  and  the  fed- 
eral Parole  Board.  Experience  has  shown  the  validity  of  a  combined  probation 
and  parole  service,  but  over  the  years  many  new  duties  have  been  added  and 
fundamental  changes  in  community  conditions  are  presenting  unanticipated  de- 
mands upon  our  time.  ^  .    .  ,  ,,    J     T      If^AA 

1  Military  Pre-Parolc  Investigating  and  Parole  Supervision  Added.  In  1944 
during  World  War  II,  the  Probation  Service  was  asked  to  handle  supervision  of 
military  parolees,  a  service  which  we  are  continuing  to  provide  for  the  Army, 
Air  Force  and  Navy  correctional  programs. 

2.  Youth  Corrections  Act.  In  the  early  50's  with  the  advent  of  the  Youth  Cor- 
rections Act,  we  were  asked  to  provide  more  intensive  supervision  of  youthful 
offenders  and  to  submit  periodic  special  progress  reports  to  the  Parole  Board 
on  the  adjustment  of  these  offenders.  This  legislation  also  authorized  the  courts 
to  refer  youth  offenders  to  the  Bureau  of  Prisons  for  study  and  observation 
prior  to  sentence.  These  cases  frequently  require  supplemental  investigations  by 
the  probation  officers. 

3.  Sentencing  Alternatives.  Following  the  1950  Youth  Corrections  Act  (Title 
18,  Sec.  5005-5026),  came  an  Indeterminate  Sentencing  Act  in  1958  (Title  18, 
Sec.  420.S  and  4209)  which  includes  provision  for  study  and  observation  of  adult 
offenders  by  the  Bureau  of  Prisons,  and  an  amendment  for  split-sentences  (Title 
18,  Sec.  3651 )  also  added  another  alternative. 

The  Narcotic  Addict  Rehabilitation  Act  of  1966  (Pub.  Law  89-793)  presented 
a  complex  set  of  alternative  procedures  for  handling  narcotic  violators,  and  a 
series  of  provisions  under  the  Criminal  Justice  Act  making  available  work 
release  programs,  community  treatment  centers  (half-way  houses)  for  inmates, 
and  now  available  for  probationers  and  parolees,  has  added  yet  another  set  of 
important  alternatives. 

Utilization  of  the  new  community  treatment  centers  as  a  part  of  the  proba- 
tion and  parole  process  imposes  upon  the  probation  officer  the  responsibility  to 
select  and  recommend  to  the  court,  or  Parole  Board  as  the  case  may  be,  candi- 
dates for  such  treatment ;  to  oversee  their  progress ;  and  ultimately,  in  coopera- 
tion with  community  treatment  center  staff,  to  recommend  their  release  back 
into  the  community  under  supervision. 

The  expansion  of  sentencing  alternatives,  all  along  the  way,  have  placed  addi- 
tional reciuirements  on  probation  officers  to  include  reference  to  these  alterna- 
tives in  the  preparation  of  presentence  reports.  Probation  officers  have  also  found 
that  the  courts  turn  to  them  more  and  more  for  guidance  on  the  relevance  of 
alternative  di.spositions  to  specific  offenders. 

All  of  these  developments  have  added,  not  only  to  the  re.sources  available,  but 
to  the  complexities  of  keeping  abreast  of  new  resources  and  the  necessity  of 
maintaining  continuing  overview  of  the  quality  of  these  treatment  programs. 

4.  Selective  Service  Violators.  During  the  1960's,  there  was  an  expansion  of 
Selective  Service  violators,  and  an  increase  in  the  number  of  conscientious  ob- 
jectors about  whom  the  courts  and  institutions  desired  additional  information. 
Post-sentence  reports  to  penal  institutions  has  been  a  standard  practice.  Proba- 
tion officers  have  also  been  asked  to  find  ho.spital  and  agency  work  of  national 
importance  for  such  persons.  Currently,  a  backlog  of  these  cases  is  being  ad- 
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dressed  by  the  U.S.  Attorneys  and  the  Courts.  Supplemental  evaluations  on  these 
offenders  are  being  requested  of  probation  offices  in  a  great  many  instances. 

5.  Drug  Abuse  Legislation.  The  Narcotic  Addict  Rehabilitation  Act  of  1966 
placed  new  duties  upon  federal  probation  officers  in  the  development  of  after- 
care programs ;  in  a  continuing  responsibility  to  maintain  an  overview  of  those 
programs  for  the  Bureau  of  Prisons  and  Parole  Board ;  and  to  provide  the 
special  supervision  necessary  for  these  problem  cases.  In  some  metropolitan 
areas  probation  officers  have  been  assigned  specialized  small  caseloads  of  drug 
abuse  cases  only.  There  is  much  administrative  detail  attached  to  the  after-care 
program  for  narcotic  offenders. 

There  is  also  a  widespread  increase  in  the  use  of  marijuana  among  young 
offenders,  many  of  whom  are  brought  to  trial  in  federal  courts.  These  are  often 
potentially  useful  young  people  who  respond  to  probation  counselling  and  guid- 
ance when  time  is  available  for  such  assistance. 

6.  Classification  and  Intensive  Supervision  of  Parole  Cases.  A  few  weeks  ago, 
the  United  States  Board  of  Parole  issued  a  directive  indicating  its  plan  to  rec- 
ommend that  more  intensive  supervision  be  given  to  parole  and  mandatory  re- 
lease cases.  The  purpose  behind  this  proposal  is  sound,  as  the  Parole  Board 
hopes  that  through  such  a  program  recidivism  rates  may  be  reduced.  To  accom- 
plish the  degree  of  field  supervision  proposed  would  require  a  marked  increase 
in  time  devoted  to  parole  cases.  Chief  probation  officers  from  a  variety  of  dis- 
tricts have  estimated  that  to  accomplish  the  degree  of  supervision  requested, 
would  necessitate  at  least  a  third  more  officers.  Similar  supervision  standards 
for  probationers  is  also  a  goal  we  believe  should  be  sought.  (About  one-third 
of  our  field  caseloads  are  parole  and  mandatory  release  cases.) 

7.  Increase  in  Special  Assignments.  Following  the  1963  "Hyser  Decision" 
(Hyser  v.  Reed— 318  F.  2d  225,  Cert,  denied  375  U.S.  957),  the  Parole  Board  estab- 
lished procedures  which  require  that  all  alleged  parole  violators  be  given  an 
initial  interview  by  the  probation  officer  at  which  time  a  determination  is  made 
as  to  the  alleged  violator's  desire  for  a  local  revocation  hearing,  employment 
of  legal  counsel,  appearance  of  witnesses,  etc. 

These  preliminary  interviews  are  time  consuming  and  require  the  preparation 
of  forms  and  the  filing  of  a  special  report  with  the  U.S.  Board  of  Parole.  Re- 
cently, as  a  consequence  of  an  amendment  to  the  Criminal  Justice  Act,  a  new 
"Attorney  Selection"  procedure  has  been  established,  and  the  probation  officer 
is  to  review  this  matter  with  each  alleged  parole  violator  during  the  preliminary 
interview. 

Other  special  assignments  have  been  the  preparation  of  social  histories  on 
deferred  prosecution  cases  referred  to  probation  officers  by  the  U.S.  Attorney's 
office ;  pre-prosecution  cases,  particularly  where  district  court  judges  hold 
limited  court  sessions  at  a  number  of  locations  in  a  district;  and  more  recently 
an  increasing  number  of  court  requests  for  special  pre-bail  bond  evaluations  by 
probation  officers. 

8.  Rate  of  Dispositions  Being  Accelerated.  The  increase  in  the  number  of  fed- 
eral judgeships  expedites  the  disposition  of  cases  and  places  greater  expecta- 
tions upon  the  probation  officers  to  complete  presentence  investigations.  The 
tempo  of  indictments  in  many  districts,  particularly  following  the  increase  in 
Assistant  U.S.  Attorney  positions,  is  already  beginning  to  show  up  in  an  added 
number  of  presentence  investigation  requests. 

The  new  Magistrate's  Act  will  also  involve  additional  duties  for  probation 
officers. 

9.  Community  Hazards  and  Sophistication  of  Offenders.  During  the  past 
decade  there  has  been  a  noticeable  increase  in  the  sophistication  of  offenders, 
many  of  whom  are  suspicious  and  difficult  to  work  with.  There  is  a  noticeable 
shift  in  the  focus  of  the  Department  of  Justice  toward  the  prosecution  of  orga- 
nized crime,  narcotics,  revolutionary  or  riot  inciting,  and  arms-carrying  offend- 
ers. Getting  to  the  bottom  of  information  on  many  of  these  complex  cases  re- 
quires continuous  contact  with  local,  state  and  federal  intelligence  agencies. 

In  the  field  we  are  also  experiencing  significant  changes  in  the  attitudes  of 
offenders  and  in  community  tensions  and  hostilities,  particularly  in  the  inner- 
city  areas.  Securing  information  is  difficult  and  time  consuming,  and  in  the  more 
turbulent  areas  it  is  sometimes  necessary  to  send  officers  in  pairs. 

Providing  adequate  supervision  for  an  increasingly  younger  age  offender  and 
assisting  them  in  finding  employment  when  job  opportunities  are  somewhat  cur- 
tailed, is  continuing  to  make  the  task  of  field  supervision  more  and  more  chal- 
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lenging.  The  higher  incidence  of  unemployment  in  the  inner-city,  as  well  as 
marginal  rural  areas,  is  well  documented. 

CONCLUSION 

One  of  the  easily  overlooked  aspects  of  these  developments  is  the  great  ex- 
pansion in  the  specialized  areas  to  which  a  probation  officer  must  relate.  Origi- 
nally, his  contacts  were  mainly  with  the  court,  the  Parole  Board,  and  his  "clients". 
Now,  he  must  spread  his  services  over  a  wide  spectrum  and  his  administrative 
duties  and  diverse  communication  requirements  have  made  his  job  far  more 
complicated.  If  he  is  to  have  time  to  really  get  to  know  and  supervise  his  proba- 
tioners and  parolees  adequately,  he  must  be  given  a  manageable  caseload. 


Evidence  of  the  Success  of  Peobation  and  Pabole 

The  Federal  Probation  Service  is  a  career  service  with  high  standards  and  an 
excellent  performance  record.  Well-documented  statistics  published  annually  by 
the  Administrative  Office  of  the  U.S.  Courts  show  that  through  proper  screening 
and  adequate  supervision,  from  70  to  80  per  cent  of  Federal  offenders  on  probation 
or  parole  will  succeed  without  serious  violation  leading  to  revocation.  The  average 
annual  cost  of  confining  an  individual  offender  in  a  Federal  prison,  according  to 
1969  Federal  pri.son  sratistics  is  $;^,812.00,  whereas  the  cost  of  handling  an 
offender  on  probation  is  approximately  one-tenth  that  amount  or  $399.29  per  year. 

The  Annual  Report  of  the  Administrative  Office  of  the  United  States  Courts 
shows  that  at  the  close  of  the  fiscal  year  ending  June  30,  1971,  there  were  42,549 
persons  on  Federal  probation  and  parole.  The  cost  of  imprisoning  this  group — 
even  for  a  period  of  more  than  six  months — would  total  over  80  million  dollars, 
in  contrast  to  one-tenth  that  amount  for  probation  supervision. 

Probationers  are  also  wage  earners  and  records  kept  of  the  earnings  of  Federal 
probationers,  when  projected,  total  over  $150,000,000  annually.  From  these  earn- 
ings, income  taxes  are  paid  and  thousands  of  dependents  are  supported.  Study 
after  study  has  also  shown  that  the  recidivism  rates  of  persons  placed  on  proba- 
tion or  released  on  parole  from  Federal  confinement  are  significantly  lower  than 
the  recidivism  rates  of  ex-convicts  who  complete  their  prison  terms  and  are 
released  without  supervision. 


APPENDIX  2 

(Sul)inittecl  by  William  S.  Pilcher,  Supervising  Probation  Officer,  Northern 

District  of  Illinois) 

Indigenous  Non-Professionaxs  in  Probation  and  Parole 

(Prepared  by  Donald  W.  Beless,  Research  Director,  Probation  Officer  Case  Aide 
Project ;  William  S.  Pilcher,  Action  Director,  Probation  Officer  Case  Aide 
Project ;  Ellen  Jo  Ryan,  Research  Assistant) 

Perhaps  the  most  significant  development  in  corrections  during  the  past  decade 
jias  been  the  rapid  expansion  in  the  use  of  non-professionals  as  agents  of  direct 
service.  In  large  measure,  this  has  been  an  outgrowth  of  a  long-standing,  severe 
shortage  of  professionally  trained  manpower,  and  mounting  disenchantment  with 
some  professional  treatment  models.  There  simply  are  not  enough  professionals 
to  fill  even  a  fraction  of  existing  correctional  positions.  And,  even  if  there  were, 
there  is  little  evidence  to  support  a  belief  that  success  rates  (by  whatever 
standards)  would  increase  markedly.  Numerous  special  research  projects  featur- 
ing intensive  services  provided  by  highly-trained  professionals  have  failed  to 
reveal  consistently  favorable  results. 

Correctional  work  entails  a  wide  variety  of  tasks  aimed  toward  rehabilitating 
a  widely  diversified  group  of  people.  While  some  of  these  tasks  and  some  offenders 
clearly  require  professional  competence  to  effect  change,  others  do  not.  Indeed, 
it  may  well  be  that  certain  tasks  and  certain  kinds  of  offenders  may  be  more 
efl'ectively   served   by   non-professionals   working  in   teams   with   professionals. 

It  is  this  proposition  which  has  been  a  focal  point  for  a  large  active  research 
project  currently  underway  at  the  U.S.  Probation  Office  in  Chicago.  This  paper 
presents  a  rationale  for  that  study,  and  reports  on  over  two  years  of  work  with 
offenders  by  non-professionals. 

NON-PROFESSIONALS    AND    THE    MANPOWER    SHORTAGE 

Manpower  needs  in  corrections  have  reached  a  critical  stage  in  the  last  few 
years.  In  1965,  the  President's  Commission  on  Law  Enforcement  and  Adminis- 
tration of  Justice  reported  an  immediate  need  to  increase  tlie  correctional  work 
force  eightfold.  In  actual  numbers,  probation  and  parole  could  have  absorbed 
twenty  thousand  additional  workers  in  1965.  (1)  Korn  put  the  problem  in  a  some- 
what different  perspective :  "Many  of  the  present  difficulties  in  corrections  stem 
not  so  much  from  deficiencies  in  the  numbers  of  personnel  as  from  deficiencies 
in  what  the  per.sonnel  are  doing."  (2)  This  is  consistent  with  Loughery's  view  that 
"probation  must  get  out  of  the  country  doctor  era  and  into  the  age  of  the  clinic. 
We  can  no  longer  waste  the  training  of  probation  officers  on  inappropriate  tasks. 
We  are  less  in  need  of  extra  probation  officers  than  we  are  in  need  of  a  corps  of 
auxiliary  workers  to  spread  the  effect  of  the  officers  we  already  have  .  .  ."  (3) 

Cressey  pointed  out  that  subscribing  to  a  theory  of  correctional  rehabilitation 
which  can  be  implemented  only  by  highly  educated  professionals,  while  con- 
currently recognizing  that  there  probably  never  will  be  enough  professionals,  has 
led  correctional  workers  into  a  welter  of  frustration.  Instead,  he  recommended 
making  "maximum  use  of  the  personnel  actually  available  to  act  as  rehabilitation 
agents.  There  is  no  shortage  of  mature,  moral,  average,  fine,  run-of-the-mill  men 
and  women  of  the  kind  making  up  the  majority  of  the  personnel  manning  our 
factories,  our  businesses,  and  our  prisons — men  and  women  who  have  a  high 
school  education  at  most."  (4) 

According  to  Sigurdson.  expanding  the  role  of  the  non-professional  is  the  most 
realistic  alternative  available  to  alleviate  the  correctional  man^iower  shortage 
for  several  reasons.  (5)  There  exists  a  large  i)ool  of  untrained,  unemployed,  non- 
professionals who  can  be  trained  to  perform  significant  reform  roles  under  pro- 
fessional guidance.  Economically,  it  would  be  efficient  to  use  them  l)ecause  with 
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the  increase  in  automation,  many  people  "leaving  production  occupations  will  be 
available  for  service  of  rehabilitating  criminals."  (6) 

The  history  of  the  non-professional  in  corrections  goes  back  many  years.  Pro- 
bation in  the  United  States  was  begun  in  1841  by  volunteers  of  whom  John 
Augustus,  a  cobbler,  was  the  first.  Today,  over  two  hundred  courts  in  the  I'nited 
States,  most  of  them  adult  misdemeanor  or  juvenile  courts,  are  now  using  part 
or  full-time  volunteers  to  provide  correctional  .services.  Many  of  these  volunteers 
are  well-educated,  middle-class  Itusinessmen  or  professionals  in  other  fields. 
Goddard  and  Jacobson  described  the  volunteer  as  an  unpaid  worker  who  provides 
more  or  less  regular  and  continuing  services.  (7)  Much  of  the  volunteer's  useful- 
ness stems  from  his  knowledge  of  community  resources  and  opportunity.  Goddard 
and  Jacobson  found  that  juvenile  court  use  of  volunteers  in  Eugene,  Oregon, 
enabled  the  court  to  reduce  the  probation  period.  "A  protracted  delinquent  status 
through  official  court  supervision  re-enforces  the  concept  of  self  as  •delinquent." 
The  use  of  volunteers,  who  are  not  identified  as  court  oflScials,  allows  the  court 
to  withdraw  officially  at  an  earlier  point,  le.s.sen  the  danger  of  re-enforcing  the 
delinquent  self-concept,  and  still  meet  the  needs  of  the  child."  (8) 

Lee  described  the  use  of  citizen  volunteers  from  all  walks  of  life  in  the  cir- 
cuit court  juvenile  department  of  Eugene,  Oregon.  (9)  They  befriended  young- 
sters with  the  implicit  goal  of  enhancing  performance  in  school,  employment, 
family  and  peer  relationships.  At  present,  the  State  of  Oregon  Division  of  Correc- 
tions is  conducting  an  operation  entitled  "Project  Most".  Professional  probation 
and  parole  officers  have  been  involved  in  training  non-professionals  to  work  in 
teams  with  professionals.  A  few  former  offenders  have  been  hired,  and  the  staff 
reports  a  high  degree  of  optimism  about  the  impact  the  nonprofessionals  will  have 
upon  the  Oregon  correctional  system.  (10). 

THE  NON-PROFESSIONAL  IN  OTHER  PROFESSIONS 

Other  professions  have  been  well-served  by  the  non-professional.  Presently, 
career  lines  are  emerging  for  them  in  all  the  major  service  fields.  In  public  school 
education,  the  teacher's  aide  performs  many  of  the  routine  organizational  and 
administrative  functions,  leaving  the  highly  trained  teacher  with  more  time  to 
concentrate  on  subject  matter.  The  laboratory  assistant,  the  nurse's  aide,  the 
medical  and  dental  assistant  have  all  demonstrated  their  value  to  the  professions 
they  serve.  In  recent  years,  social  work  has  made  much  greater  use  of  the  non- 
professional. Farrar  and  Hemmy  conducted  a  .study  using  non-professionals 
teamed  with  professionals  to  provide  many  tangible  services  to  a  group  of  aged 
people.  (11)  Cudaback  studied  case  .sharing  between  welfare  services  aides, 
formerly  AFDC  clients,  and  caseworkers  in  a  large  urban  welfare  department. 
(12)  Perlmutter  and  Durham  used  teen-agers  to  serve  as  "pals"  to  youngsters  re- 
ferred for  social  work  service  within  the  public  school  system  of  Champaign,  111- 
nois.  (13)  Cain  and  Epstein  recruited  a  group  of  housewives  who  served  as 
volunteer  case  aides  in  a  state  mental  ho.spital  to  provide  a  one-to-one  relation- 
ship for  patients,  helping  them  to  re-e.stablish  interpersonal  relationships  and  to 
make  realistic  release  plans.  (14) 

THE  INDIGENOUS   NON-PROFESSIONAL 

In  the  last  ten  years,  a  movement  to  recruit  auxiliary  personnel  from  within 
the  ranks  or  at  least  from  the  same  social  class  as  the  population  served  has 
gained  increasing  strength.  Such  individuals,  often  designated  as  indigenous 
para-profe.ssionals,  are  being  used  in  a  variety  of  social  .services  including  cor- 
rections. While  related  to  volunteer  programs  and  similarly  addressed  to  man- 
power shortages,  the  rationale  for  the  indigenous  para-professional  in  correc- 
tions differs  .somewhat  from  that  of  the  volunteer. 

Most  professional  corrections  workers  agree  that  a  large  segment  of  their 
clientele  are,  by  virture  of  their  norms,  values  and  life  styles,  alienated  from  the 
main  stream  of  society.  Frequently,  these  clients  are  referred  to  as  hard-to- 
reach,  unmotivated,  mistrustful  and  resentful  of  authority.  There  exists,  in 
other  words,  a  marked  social  distance  between  many  middle-class  professional 
corrections  workers  and  a  large  segment  of  their  lower  class  clientele. 

Such  social  distance  and  concomitant  lack  of  rapport,  while  not  categorically 
impossible  to  overcome  in  time,  characteristically  inhibit  the  development  of  a 
working  relationship  between  client  and  professional  to  the  point  of  client  non- 
engagement  in  the  rehabilitative  process.  Moreover,  social  distance  by  definition 
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discourages  client  identification  with  the  professional,  and  often  makes  it  diffi- 
cult for  the  professional  to  serve  as  an  effective  role  model.  The  indigenous 
worker,  conversely,  has  often  experienced  situations  and  problems  similar  to 
those  that  beset  certain  clients.  The  result  may  be  greater  facility  in  developing 
productive  relationships  with  these  clients. 

Current  inter-racial  tensions  in  certain  areas  of  major  cities  point  out  the  need 
for  experimenting  with  non-professionals  recruited  from  groups  having  ethnic 
or  racial  affinity  with  certain  offender  populations.  A  communication  gap  result- 
ing from  social  and  cultural  distance  between  middle-class  professionals  of  any 
race  and  the  lower-class  minority  group  clients  is  a  growing  problem  in  rehabili- 
tation services.  Also  differences  in  racial  composition  between  staff  members  of 
correctional  agencies  and  their  clientele  pose  many  problems. 

Grosser  noted  that  indigenous  i)ersons  bring  to  their  staff  positions  unique 
qualities  :  an  affinity  with  lower  class  life,  the  folk  wisdom  of  the  urban  slum,  the 
ability  to  communicate  with  and  be  accepted  by  the  ethnic  poor.  He  saw  the  local 
resident  worker  as  "a  bridge  between  the  lower  class  client  and  the  middle-class 
professional  worker".  (15)  Rieff  and  Riessman  described  the  indigenous  worker 
as  follows  :  "He  is  a  peer  of  the  client  and  shares  a  common  background,  language, 
ethnic  origin,  style  and  group  of  interests  ...  he  'belongs',  he  is  a  'significant 
other",  he  is  'one  of  us'.  The  style  of  the  non-professional  is  significantly  related 
to  his  effectiveness,  because  it  matches  the  client's."  (16) 

Grosser  found  that  indigenous  workers  assess  the  community's  attitudes  and 
predict  lower  class  views  more  accurately  than  middle-class  professionals,  but  he 
also  found  the  beliefs  of  his  indigenous  group  closer  to  those  of  professionals  than 
to  tho.se  of  the  community  which  they  served.  ( 17) 

The  vast  majority  of  corrections  professionals  are  whites  living  in  comfortable 
circumstances  and  quite  well  educated.  However,  in  metropolitan  areas  a  large 
proportion  of  the  offender  population  belongs  to  lower  socio-economic  groups,  and 
a  majority  are  non-white.  Cultural  and  value  system  differences  between  the  pro- 
fessional and  offender  groups  impede  understanding. 

Gordon  suggested  the  manner  in  which  non-professionals  from  the  same  milieu 
as  the  disadvantaged  client  might  be  more  successful  than  professionals :  "The 
indigenous  leader  can  communicate  instantly  to  the  suspicious  and  distrustful 
client,  avoiding  noblesse  oblige,  in  a  way  that  many  middle-class  professionals 
cannot  do  when  dealing  with  disaffected,  hostile,  anomic  youths  who  see  the 
middle-class  agency  worker  as  a  part  of  the  system  against  which  he  is  fighting 
.  .  .  Indigenous  personnel  who  'speak  the  client's  lan^guage'  can  form  an  extremely 
effective  bridge  between  the  milieu  of  the  client  and  the  milieu  of  the  agency ; 
they  can  make  important  contributions  to  the  counseling  team  in  contacting  the 
clients  to  be  served,  in  maintaining  them  through  their  agency  contacts,  and  may 
be  paricularly  effective  in  followup  work  with  the  clients  in  their  home,  com- 
munity, and  on  the  job.  A  client  is  more  likely  to  be  able  to  report  continuing 
difficulties,  after  his  counseling  contacts,  to  an  indigenous  worker,  than  he  is  to 
the  professional  interviewer  toward  whom  the  ethic  of  mutual  cooperation  and 
courtesy  requires  that  he  affirm  the  success  of  the  counseling  and  deny  continued 
problems."  (18) 

THE    EX-OFFENDER    AS    A    CORRECTIONAL    WORKER 

A  logical  extension  of  using  the  indigenous  para-professional  in  corrections 
is  use  of  the  former  offender.  Drawing  upon  the  experience  of  Alcoholics  Anony- 
mous, Synanon,  and  other  self-help  groups,  it  appears  that  individuals  who  have 
experienced  and  overcome  a  problem  have  a  unique  capacity  to  help  others  with 
similar  problems.  In  addition,  evidence  exists  which  indicates  that  "role  reversal" 
i.s  a  key  method  in  rehabilitation  of  certain  offenders.  Ries.sman  characterized 
this  phenomenon  as  the  helper  therapy  principle  and  concluded  ".  .  .  perhaps, 
then,  social  work's  strategy  ought  to  be  to  devise  ways  of  creating  more  helpers ! 
Or,  to  be  more  exact,  to  find  ways  to  transform  recipients  of  help  into 
dispensers  of  help,  thus,  reversing  their  role.s,  and  to  structure  the  situation  so 
that  recipients  of  help  will  be  placed  in  roles  requiring  the  giving  of  assist- 
ajice."  (19) 

Cressey  advocated  using  criminals  to  reform  criminals.  He  attributed  the 
success  of  self-help  programs,  "to  the  fact  that  such  programs  require  the  re- 
formee  to  perform  the  role  of  reformer,  thus  enabling  him  to  gain  experience  in 
the  role  which  the  group  has  identified  as  desirable.  The  mo.st  effective  mech- 
anism for  exerting  group  pressure  on  members  will  be  found  in  groups  so  or- 
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ganized  that  criminals  are  induced  to  join  with  non-criminals  for  the  purpose  of 
changing  other  criminals.  A  group  in  which  criminal  A  joins  with  some  non- 
criminals  to  change  criminal  B  is  probably  most  effective  in  changing  criminal 
A,  not  B  :  in  order  to  change  criminal  B,  criminal  A  must  necessarily  share  the 
valuesof  the  anti-criminal  meml)ers."  (20) 

Cressey's  principle  has  been  implemented  in  a  number  of  action  research  pro- 
grams;  among  the  most  notable  is  J.  D.  Grant's  "New  Careers  Development 
Organization." 

PROBATION    OFFICER — CASE    AIDE    PROJECT 

Recently  the  Chicago  based  Probation  Officer— Case  Aide  (POCA)  action  re- 
search project  has  exi)erimented  with  the  use  of  indigenous  non-professionals 
in  federal  probation  and  parole.  (21)  A  re-focused,  one-year  continuation  study  is 
scheduled  to  terminate  October  1,  1972.  A  major  goal  of  the  project  was  an  exam- 
ination of  the  effects  of  using  part-time  indigenous  para-professionals,  a  portion 
of  whom  were  ex-offenders  themselves,  as  assistants  to  probation  officers.  While 
primary  interest  centered  on  the  effects  of  the  experimental  service  on  client 
outcomes,  attempts  were  also  to  be  made  to  assess  changes  in  the  probation 
officer  assistants  (POA's).  Areas  of  specilic  interest  concerning  the  POA's  were 
degree  of  job  satisfaction  ;  quality  of  performance  ;  and  changes  in  career  aspira- 
tions, beliefs  and  attitudes.  Another  project  goal  was  exploration  of  the  kinds  of 
tasks  indigenous  non-professionals  are  best  equipped  to  manage,  and  those  areas 
best  left  to  professional  staff  officers. 

/.  The  subject  sample 

Subject  selection  criteria  were  structured  so  that  offenders  served  by  the 
project  would  be  representative  of  a  hard-core  conventional  criminal  group 
from  the  lower-socio-economic  class. (22)  the  kind  of  client  who  has  a  high  rate  of 
recidivism,  and  who  could  benefit  most  from  intensive  casework  .services.  Many 
more  minority  group  members  fall  into  this  criminal  group  than  into  white 
collar  criminal  and  racketeer  groups.  Accordingly,  eligibility  was  restricted  to 
certain  offense  categories:  postal  theft,  interstate  auto  theft,  interstate  ship- 
ment theft,  narcotics  violations,  forgery,  counterfeiting,  and  bank  robbery.  Sub- 
jects included  only  male  probationers,  parolees  and  mandatory  releasees  who 
were  at  least  twenty-one  years  old  and  residents  of  Chicago.  Selection  was 
limited  to  black  Americans  and  white  Americans. 

Eligible  subjects  were  picked  up  by  the  project  as  they  entered  probation, 
parole  or  mandatory  release  supervision.  By  a  process  of  random  assignment,  a 
total  of  161  offenders  served  as  experimental  subjects,  and  141  offenders  formed 
a  control  group  receiving  normal  supervision  service  from  probation  staff  officers. 

//.  The  probation  officer  assistant 

Each  subject  in  the  experimental  unit  was  assigned  to  a  POA.  Altogether,  53 
POA's  were  employed  by  the  POCA  Project.  Two  professionally  trained  proba- 
tion staff  officers  each  supervised  twenty  POA's.  While  POA's  provided  direct 
correctional  services,  the  supervisors  retained  legal  responsibility  for  all  sub- 
jects assigned  to  POA's. 

Applicants  for  the  position  of  POA  were  recruited  primarily  from  neighbor- 
hoods having  high  proportions  of  project  offender  clients. 

The  majority  of  applicants  came  to  the  project  via  recommendations  of  proba- 
tion staff  officers,  referrals  from  local  social  service  agencies,  and  self-referrals 
prompted  by  word  of  mouth.  Because  recruitment  never  presented  any  serious 
problems,  the  project  staff  was  always  able  to  maintain  a  rather  sizeable  waiting 
list  of  applicants.  Occasional  difficulty  in  recruiting  white  applicants  was  allevi- 
ated by  preparation  of  a  recruiting  leaflet,  which  described  the  project  and  POA 
position,  and  gave  a  telephone  number.  The  leaflet  was  distributed  widely  among 
service  agencies  and  offices  of  the  state  employment  service. 

The  actual  selection  of  POA's  was  perhaps  the  most  critical  point.  In  a  pro- 
gram aimed  at  reorienting  offenders  to  an  acceptable  and  constructive  role  in 
society,  the  staff  sought  persons  with  basic  integrity  whom  both  clients  and 
offenders  could  trust.  The  project  staff  tried  to  select  those  applicants  who,  ac- 
cording to  professional  judgment,  possessed  personal  characteristics  considered 
essential  for  successful  participation  in  the  helping  process.  Few  POA's  below 
the  age  of  twenty-five  were  selected ;  younger  applicants  did  not  seem  to  possess 
a  sufficient  degree  of  maturity.  POA's  were  recruited  from  the  same  socio- 
economic level  as  experimental  subjects.  Because  facilitating  communication  is 
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often  the  key  to  the  problem  of  establishing  a  mutually  satisfactory  relationship 
between  worker  and  client,  it  seemed  likely  that  communication  between  subject 
and  POA  could  be  enhanced  if  they  shared  a  common  socio-economic  base. 

POA  selection  was  limited  to  white  Americans  and  black  Americans,  with 
I'OA  matched  to  subject  by  race.  The  assumption  was  made  that,  at  least  in 
the  lower  socio-economic  class  from  which  both  subjects  and  POA's  were  drawn, 
there  is  less  social  and  cultural  distance  among  members  within  each  racial 
group,  than  between  the  two  groups.  Since  a  primary  object  of  the  POCA  Project 
was  to  reduce  social  distance  between  correctional  worker  and  recipient  of 
correctional  services,  matching  along  the  dimension  of  race  was  essential.  One 
potential  problem  with  this  policy  was  that  it  might  appear  discriminatory  to 
the  casual  observer.  However,  matched  assignments  were  made  on  the  basis  of 
diagnostic  considerations,  not  discrimination.  Matches  were  also  made  along 
other  dimensions  considered  relevant.  For  example,  rehabilitated  alcoholics  and 
drug  users  were  paired  with  subjects  afflicted  with  these  problems. 

Both  POA  and  subject  groups  were  also  restricted  to  men  only.  Because  women 
constitute  less  than  ten  percent  of  the  client  population  served  by  the  probation 
office  in  Chicago,  with  the  small  numbers  of  subjects  potentially  eligible,  match- 
ing would  have  proved  difficult. 

Applicants  for  the  position  of  POA  were  interviewed  by  a  selection  commit- 
tee composed  of  the  action  director  and  training  consultant.  Each  wrote  a  brief 
interview  summary  and  made  an  independent  rating  on  a  five-point  overall  eval- 
uation scale  ranging  from  very  high  to  very  low  (23).  Among  the  characteristics 
considered  were  level  of  motivation,  degree  of  empathy,  capacity  for  relation- 
ship, emotional  stability,  maturity,  perceptiveness  and  sensitivity.  It  is  interest- 
ing to  note  that  of  twelve  applicants  receiving  the  highest  rating  and  accepted 
for  assignment  of  cases,  all  were  black.  Completion  of  high  school  was  the 
median  level  of  POA  education,  with  nearly  half  the  group  having  some  college 
credits.  While  there  was  no  minimum  educational  requirements  for  POA's,  it 
was  apparent  that  those  applicants  with  more  education  tended  to  fair  better 
in  the  overall  selection  process. 

III.  Orientation 

After  being  interviewed,  applicants  attended  an  orientation  program  which 
con.sisted  of  four  evening  meetings  spread  over  a  two  week  period.  Each  .session 
lasted  approximately  two  and  one-half  hours.  The  men  were  introduced  to  the 
purposes,  policies  and  procedures  of  the  U.S.  Probation  Office,  and  the  envisioned 
role  of  the  POA  was  discus.sed  extensively. 

Great  care  was  taken  throughout  orientation  to  avoid  enipha.sizing  status  dis- 
tinctions between  probation  officer  and  POA.  In  order  that  the  POA  not  per- 
ceive himself  as  a  second-class  provider  of  .services,  orientation  stressed  the 
fact  that  quality  services  required  a  high  level  of  team  work.  The  utilization  of 
POA's  was  presented  to  the  trainees  from  a  positive  perspective.  Staff  shared  with 
them  the  conviction  that  utilization  of  POA's  was  based  on  a  belief  they  have 
much  to  contribute  to  the  rehabilitation  of  offenders,  rather  than  simply  because 
there  is  a  manpower  shortage.  POA's  were  made  aware  of  the  staff's  hope  that 
their  contributions  in  correctional  services  would  result  in  significant  new  ca- 
reer lines,  as  has  been  the  case  in  other  fields  such  as  medicine  and  education.  In 
short,  the  project  staff  was  careful  to  minimize  the  possibility  of  dealing  with 
POA's  in  a  condescending  fashion,  emphasizing  rather  the  cooperative  aspects  of 
the  POA-probation  officer  relationship. 

The  expectations  of  orientation  were  not  great ;  the  project  staff  planned  for 
the  essential  learning  to  take  place  during  in-service  individual  group  supervi- 
sion meetings.  Project  staff  members  had  been  advised  in  earlier  exploratory  con- 
tacts with  other  agencies  using  indigenous  non-professionals  to  avoid  the  dangers 
of  extended,  formal  training  programs.  Too  much  formal  programming  at  the 
outset  presents  the  possibility  of  intimidating  or  boring  the  trainees,  and  further- 
more, may  "bleed  out"  the  very  qualities  which  make  indigenous  workers  valuable. 

IV.  The  POA  Role 

All  POA's  worked  on  a  part-time  basis,  and  were  paid  according  to  the  num- 
ber of  cases  supervised,  three  being  the  maximum  POA  caseload.  POA's  varied  in 
their  general  approach  to  the  role  of  change  agent.  Some  appeared  quite  profi- 
cient at  counseling.  A  larger  group  were  more  skilled  in  providing  services  either 
directly  or  through  referrals  to  appropriate  re.><ources.  Examples  of  tasks  han- 
dled include:  assistance  with  .securing  adequate  housing  and  welfare  benefits. 
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referral  for  medical  and  mental  health  services,  and  help  with  locating  employ- 
ment and  training.  A  few  I'OA's  functioned  primarily  as  surveillants. 

The  project  start  members  fomid  that  a  sizable  number  of  POA's  were  able  to 
establish  a  positive  working  relationship  with  their  clients.  Their  ability  to  em- 
pathize and  simply  listen  proved  an  obvious  benefit  to  the  clients.  With  few  ex- 
ceptions, clients  were  receptive  to  POA  supervision  even  though  it  meant  more 
contacts  with  the  probation  otlice  than  is  ordinarily  the  case  under  regular  super- 
vision In  particular,  the  staff  members  were  impressed  with  the  response  of 
black  clients  (representing  approximately  72%  of  the  experimental  caseload)  to 
black  POA's.  The  level  of  mutual  rapport  and  client  identitication  appeared  to  be 
unusually  high.  One  veteran  recipient  of  correctional  services  commented  after 
meeting  his  lavisly  dressed  and  heavily  bearded  POA  for  the  tirst  time,  "Well,  I 
see  the  Federal  Probation  System  is  finally  hiring  some  good  men!" 

For  the  most  part,  the  project  staff  was  pleased  with  the  performance  of  the 
POA's  Motivation  was  generally  high,  and  they  demonstrated  the  ability  to  form 
relationships  with  clients,  helping  them  with  a  variety  of  problems.  Undoubtedly 
POA's  themselves  benefitted  from  their  roles.  A  number  of  the  men  found  solu- 
tions to  some  of  their  own  problems  while  working  with  problems  of  others.  One 
man,  a  black  non-offender  with  a  history  of  alcoholism  was  appointed  chief  coun- 
selor and  director  of  a  program  for  alcoholic  recovery  of  employees  sponsored  by 
the  U.S.  Post  Office  in  Chicago.  Another  man,  a  white  former  offender  and  barber 
by  trade,  joined  the  POCA  Project  and  began  attending  classes  at  a  local  junior 
college.  He  was  later  admitted  to  a  major  university  in  the  criminal  justice  pro- 
gram, and  was  hired  by  the  State  of  Illinois  Department  of  Corrections  as  an 
adult  parole  officer.  Another  man,  a  black  former  offender,  after  serving  as  a 
POA,  obtained  employment  with  the  Illinois  Department  of  Corrections  as  a 
youth  supervisor. 

POA's  were  also  active  participants  at  professional  meetings.  At  the  1970 
National  Institute  on  Crime  and  Delinquency  held  in  Chicago,  two  POA's  par- 
ticipated on  panels  and  workshops.  Other  POA's  have  discussed  their  work  with 
U.S.  probation  officers  at  training  sessions  at  the  U.S.  Probation  Service  Training 
Center  in  Chicago.  A  number  of  trips  were  arranged  for  POA's  at  the  expense  of 
the  POCA  Project  to  visit  federal  correctional  institutions.  In  all  situations  where 
POA's  had  succeeded  in  advancing  in  correctional  career  lines,  they  have  main- 
tained that  their  achievements  were  directly  related  to  their  participation  in  the 
POCA  Project. 

While  final  conclusions  about  many  aspects  of  the  POCA  Project  must  await 
the  final  report,  a  few  tentative  conclusions  may  be  drawn  at  this  time.  First,  the 
experience  gained  confirms  the  operational  feasibility  of  employing  indigenous 
non-professionals  as  case  aides  in  the  U.S.  Probation  Service.  Non-professionals 
including  minority  group  members  and  selected  ex-offenders  from  the  local  com- 
munity were  found  to  be  interested,  available,  and  able  to  work  well  under 
professional  supervision.  Second,  there  is  mounting  evidence  that  indigenous  non- 
professionals can  provide  a  productive  and  effective  service  to  professional  pro- 
bation officers.  The  POA's  were  frequently  able  to  intervene  in  cases  where  proba- 
tion staff  officers  might  have  encountered  problems. 

The  use  of  non-professionals  is  not  intended  in  any  way  to  denigrate  the  role 
of  professionals  or  the  professionalization  of  corrections,  which  is  essential  if 
there  is  to  be  any  hope  of  success  in  meeting  the  complexities  of  rehabilitating 
offenders.  Rather,  the  intent  is  to  point  out  a  possible  solution  to  one  of  the  serious 
problems  often  confronting  correctional  workers.  With  clients  differing  markedly 
from  professional  workers  in  cultural  and  social  values,  a  wider  use  of  indigenous 
workers  seems  indicated.  Terwilliger  recommended  that  professionals  "devise 
and  welcome  experimentation  in  working  with  non-professionals  and  be  guided 
simply  by  what  works."  (24)  Grosser  saw  "the  learned  objectivity  of  the  pro- 
fessional worker  plus  the  heightened  perception  of  the  non-professional  worker" 
as  the  "ideal  combination  of  qualities."  (25) 

The  development  of  a  para-professional  position  also  presents  a  means  of 
increasing  the  number  of  blacks  urgently  needed  in  probation  work.  Although 
approximately  thirty-six  percent  of  the  offenders  supervised  by  the  Chicago 
Office  are  black,  the  percentage  of  blacks  was  twice  as  large  in  the  POCA  Project 
sample  due  to  the  nature  of  the  selection  criteria.*  The  para-professional  position 

*The  higher  proportion  of  blacks  resulted  primarily  from  limiting  the  project  sample  to 
Chicago  residents  whereas  the  office  services  clients  for  the  entire  eighteen  counties  of 
the  Northern  District  of  Illinois. 
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in  corrections  could  serve  as  an  entry  point  to  a  career  line  for  blacks  and  mem- 
bers of  other  minority  groups  with  potential  advancement  to  professional  status 
contingent  upon  good  performance,  additional  training  and  achievement  of  an 
academic  degree.  Clearly,  further  exploration  in  the  use  of  indigenous  non- 
professionals in  probation  and  parole  work  is  necessary. 

CONCLUSION 

Great  benefit  can  accrue  to  society  through  effective  utilization  and  inclusion 
of  the  poor,  the  alienated  and  others  cut  off  from  normal  participation  in  the 
"mainstream"  of  American  life.  Empey  saw  four  outcomes  beneficial  for  society 
and  the  offender  through  development  of  new  roles  for  offenders  : 

1)  "The  offender's  knowledge  w^ould  be  used  as  a  resource  rather  than  a 
liability ; 

2)  The  offender  would  be  involved  actively  as  a  reformer  rather  than  as  a 
perpetual  enemy  or  a  persistant  dependent ; 

3)  The  offender's  involvement  would  constitute  a  rite  of  passage  back 
from  a  criminal  to  a  non-criminal  status  ; 

4)  The  offender  would  be  provided  with  a  career  which  could  be  a  source 
of  personal  and  social  esteem  rather  than  a  source  of  stigma  and  degrada- 
tion." (26) 

A  universal  application  of  these  benefits  can  surely  be  made  for  other  alienated 
and  stigmatized  groups  who  are  not  presently  involved  to  any  large  extent  in 
shaping  their  own  future. 
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PROPOSED  CAREER  LADDER  FOR  FEDERAL  PROBATION/PAROLE  OFFICER  ASSISTANTS 


WORK- STUDY 
PROGRAM 


POSITION  TITLE  & 
MINIMUM  REQUIREMENTS 


Fed.  Prob/Par. 
Officer  (JSP  9) 


BA  degree 
(Social  Behavior) 


"TV 


-> 


2  years 


Fed.Prob./Par.  Officer  Trainee 

(JSP  7) 
a)  BA  degree 


a)  Remedial  Education 

b)  HS  Equivalency 

c)  Enrollment  in 
College  Program 


/f\ 


> 


POA  Grade    II 
.     (JSP  6) 

a)  HS  dip. +3  yrs.exp.as  POA 

b)  1  yr.col.+2  yrs.exp.as  POA 

c)  2  yrs.col.+l  yr.exp.as  POA 


No  Minimum 

Educational 

Requirements 


yK 


^ 


POA  Grade    I 
(JSP   5) 


(Concerning  the  proposed  career  ladder,  the  central  objectives  of  an  on-going 
training  program  pertaining  to  both  full-time  and  part-time  POA's*  within  the 
Federal  Correctional  System,  would  be:  1)  To  acquaint  the  POA  with  specific 
tasks  he  would  be  required  to  i>erform  and  those  he  would  be  expected  to  per- 
form at  each  step  of  the  career  ladder;  2)  To  assist  him  in  acquiring  specific 
knowledge  and  skills  to  enable  him  to  function  within  the  agency  structure:  3) 
To  acquaint  him  with  organizational  structure  of  the  Federal  Probation  Office 
and  provide  him  with  an  understanding  of  functions  and  practices  of  other  agen- 
cies that  he  may  come  in  contact  with;  4)  The  POA  would  be  given  help  in 
integrating  his  work  and  educational  training.  This  would  include  possible  enroll- 
ment in  college  courses,  and  referral  to  scholarship  fund  programs  such  as  that 
of  LEAA,  etc. 


•Probation  OflBcer  Assistant. 
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Every  assistance  would  be  given  POA's  particularly  those  full-time  POA's  to 
achieve  realistic  academic  programs,  assistance  given  them  in  obtaining  courses 
geared  to  help  those  of  greater  ability  to  handle  college  work  and  possibly  acquire 
academic  credit  for  their  work  experience.  Certainly,  reasonable  periods  of  time 
off  should  be  given  them  to  allow  l»OA's  to  attend  academic  programs  and  assist 
and  advise  them  in  obtaining  student  scholarships. 


Proposed  Position   Descbiption— Probation   Officer  Assistant 

POSITION    BESPONSIBILITIES 

The  probation  officer  assistant  will  assist  the  probation  officer  in  the  supervision 
of  probationers,  parolees,  and  mandatory  releasees  and  will  be  a.ssigned  various 
investigative  tasks  under  the  guidance  of  a  professional  probation  officer  super- 
visor. 

He  will  carry  a  selected  caseload  with  emphasis  on  meeting  the  environmental 
needs  of  the  client  within  the  community. 

He  will  learn  of  agency  functions,  purpose,  structure,  policy  and  procedures. 

He  will  attend  agency  in-service  training  sessions. 

He  will  make  frequent  reports  to  supervisors  on  the  progress  of  cases  and 
perform  other  record-keeping  duties  specified  by  the  agency. 

specifications 

The  probation  officer  assistant  will  be  twenty-one  years  of  age  or  over,  and 
will  be  a  citizen  of  the  United  States.  He  will  be  mature  and  responsible  with  a 
knowledge  of  the  community  and  its  resources.  He  should  be  a  person  with  a 
po.sitive  feeling  for  people  and  possess  sensitivity,  concern,  compassion  and  an 
understanding  for  people. 

A  criminal  conviction  shall  not  be  an  impediment  to  employment  unless  convic- 
tion occurred  within  a  period  of  twelve  months  prior  to  application,  and  the 
probation  officer  assistant  must  not  be  under  any  form  of  correctional  super- 
vision at  the  time  of  application.  Because  of  federal  employment  regulations, 
anyone  having  been  convicted  of  bribery  of  a  government  official  or  treason  will 
not  be  considered  for  employment  as  a  probation  officer  assistant.^ 

Probation  officer  a.ssistants  who  demonstrate  aptitude  and  desire  to  become 
fully  qualified  federal  probation  officers,  may  qualify  through  a  program  of  etlu- 
cati'on  and  training  designed  to  up-grade  the  qualifications  to  meet  the  minimum 
standards  set  by  the  United  States  Judicial  Conference. 

THE    role   of   probation    OFFICER-CASE   AIDES 

From  the  outset  the  idea  of  experimenting  with  the  use  of  probation  officer-case 
aides  has  been  to  develop  a  resource  which  would  improve  the  quality  of  probation 
by  providing  probation  offices  with  an  additional  resource.  Perhaps  an  analogy 
with  the  teaching  profession  would  clarify  the  concepts  underlying  this  project. 
Experience  in  the  teaching  profession,  particularly  in  many  of  the  inner-city 
school  areas,  has  demonstrated  the  value  of  teacher's  aides,  but  the  teaching  pro- 
fession has  not  suggested  that  these  aides  are  or  ever  can  be  substitutes  for 
qualified  fully  trained  teachers.  Many  school  systems  have  a  fairly  fixed  formula 
as  to  the  number  of  students  per  teacher  under  which  educational  communication 
can  thrive.  Providing  teacher's  aides  to  these  teachers  does  not  lower  the  teacher- 
pupil  ratio,  but  enriches  the  quality  of  teaching  by  relieving  the  teacher  of  some 
of  the  more  routine  tasks.  The  use  of  probation  officer-case  aides  to  facilitate  the 
fieldwork  of  probation  officers  is  seen  in  this  same  context.  For  this  reason,  com- 
parative costs  of  the  services  of  a  probation  officer-case  aide  per  case  are  apt  to 
be  deceptive. 

The  research  staff  of  the  Probation  Officer  Case-Aide  Project  believes  that 
experience  is  too  limited  at  this  point  to  arrive  at  any  valid  cost  effectiveness 
estimate,  and  recommends  that  until  experience  has  been  gained  over  a  number 


lU.S.  Civil  Sercico  in  a  policy  statomont  pointod  out  that  individuals  convicted  of 
violation  of  tliesp  ofTcnsos  would  ho  disquiilifled  from  holding  a  federal  position  in  the 
Executive  Department.  The  same  policy  is  recommended  for  this  position. 
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of  years  with  a  variety  of  tasks  assigned  to  probation  officer-case  aides  that  such 
a  cost  eflfectiveness  assessment  be  deferred.  Current  cost-of-living  standards  sug- 
gest that  an  annual  salary  range  in  the  neighborhood  of  $7,000  will  be  required 
to  employ  a  full-time  POA.*  A  half-time  or  other  part-time  POA  would  be  hired 
at  a  pro  rata  fraction  of  this  amount. 

The  project  experience  with  the  probation  officer-case  aides  thus  far  suggests  a 
number  of  areas  in  which  these  assistants  can  improve  and  en^-ich  the  quality  of 
probation  service.  In  the  first  place,  the  use  of  indigenous  probation  officer-case 
aides  appears  to  further  the  quality  of  communication  between  the  aide  and  the 
probationer  and  parolee,  both  of  whom  are  keenly  sensitive  to  the  pressures, 
deprivation  and  problems  of  these  communities.  Barriers  due  to  racial,  ethnic  or 
economic  differences  can  often  be  lowered  through  the  assignment  of  POA's  with 
similar  social  and  economic  backgrounds. 

In  these  times  when  racial  and  other  tensions  may  be  high,  particularly  in 
urban  ghetto  areas,  ir  is  often  difficult  for  the  professional  representatives  of  any 
public  service  to  locate  individuals  or  secure  valid  information.  In  some  neighbor- 
hoods gang  feuds  and  general  hostilities  to  outsiders  are  such  that  security  risks 
require  the  assignment  of  pairs  of  officers  to  accomplish  tasks  once  handled  singly. 
Experience  with  indigenous  POA's  who  reside  in  or  adjacent  to  such  neighbor- 
hoods has  amply  shown  their  effectiveness  in  moving  freely  in  and  out  of  these 
neighborhoods. 

Another  role  in  which  they  are  particularly  helpful  relates  to  the  matter  of 
surveillance.  In  those  cases  in  which  more  than  average  surveillance  is  desirable 
(Narcotic  violators  or  minor  organized  crime  figures  are  examples),  POA's  have 
time  to  make  more  frequent  contacts,  and  in  some  instances  can  see  a  probationer 
or  parolee  two  or  three  times  per  week. 

We  have  also  found  that  POA's  often  know  a  good  deal  about  job  opportunities, 
and  housing  or  other  problems  in  the  areas  in  which  they  live  and  work.  All  of 
these  services  contribute  to  an  improved  quality  of  community  protection  and 
service. 


''Probation  Officer  Assistant. 
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Appendix  3 
(Submitted  by  Professor  Joseph  L.  Tropea,  George  Washington  University) 

Reprinted   from 

CRIME  AND  DELINQUENCY 

April    1969 
Copyright.  I?i?.  National  Council  on  Crime  and  Delinquency 

A  Summary  of  Parole  Rules — 
Thirteen  Years  Later 

Nat  R.  Arluke 

Chief,  New  Jersey  Bureau  of  Parole 

B.S.  (Education),  1934,  New  Jersey  State  Teachers  College 


A  1956  survey  of  the  parole  rules  in  each  of  the  states  revealed 
that  in  general  the  rules  had  changed  little  in  one  hundred  years. 
Further  comparison  showed  that  no  single  rule  was  common  to 
all  of  the  states,  that  some  parole  documents  contained  as  many 
as  twenty  to  thirty  rules,  that  some  of  the  rules  were  unenforce- 
able, that  some  were  parts  of  statutes  or  were  policy  matters,  and 
that  there  seemed  to  be  a  tendency  to  increase  the  number  and 
rigidity  of  the  rules  in  direct  proportion  to  the  inferior  quality  of 
the  parole  system. 

Thirteen  years  later,  a  new  survey  determined  that  notable 
increases  in  rules  have  occurred  in  various  states.  They  have 
added  regulations  on  motor  vehicle  registrations  and  licenses, 
narcotics  usage,  support  of  dependents,  purchase  and  possession 
of  weapons,  travel  limitations,  agreement  to  waive  extradition, 
limitations  on  indebtedness,  and  approval  of  marriage  and 
divorce.  Although  many  states  have  decreased  the  number  of 
their  conditions,  most  have  increased  them,  perhaps  because  the 
courts  have  become  more  concerned  with  the  rights  of  convicted 
prisoners  and  parolees.  It  is  now  becoming  more  and  more 
necessary  to  prove  in  court  that  specific  regulations  have  been 
violated — and  the  more  specific  the  regulation,  the  easier  it  is  to 
prove  the  violation. 

However,  some  states  currently  are  reviewing  their  regulations 
in  an  attempt  to  provide  a  workable  contract  that  will  offer 
guides  for  successful  adjustment  rather  than  a  series  of  punitive 
restrictions. 
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N  1956  A  SUMMARY  WHS  published  of  some  of  the  statements  listed  as  condi- 

the  conditions  of  parole  then  exist-  tions  were  actually  interpretations  of 

ing  in  each  of  the  forty-eight  states.^  policy  or  were  included  in  the  penal 

The   general   conclusions   reached  at  statutes  of  the  state,  that  many  of  the 

that  time  were  that  in  many  states  the  regulations  were  unrealistic  and  un- 

conditions  were  entirely  too  numer-  enforceable,  and  that  the  basic  rules 

ous  to  be  of  much  real  value,  that  were    not    uniform    througliout    the 

-  St3tf*S 

1  Nat   R.   Arluke,  "A  Summary  of  Parole  " 

Rules,"    NPPA    Journal,    January    1956,    pp.  How.    if    at    all,    have    parole    rules 

613.  changed  since  1956? 
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Currently,  as  was  the  case  thirteen 
years  ago,  no  single  parole  regulation 
is  common  to  all  the  states,  as  evi- 
denced by  tlie  chart  on  pages  272-73. 

In  the  states  that  have  added  regu- 
lations, marked  increases  occur  in  the 
categories  of  motor  vehicle  registra- 
tion and  license  restrictions;  narcotics 
usage;  support  of  delinquents;  the 
purchase  and  possession  of  weapons 
and  the  use  of  hunting  licenses;  limi- 
tations on  out-of-state,  county,  or 
community  travel;  compulsory  agree- 
ments to  waive  extradition;  limita- 
tions on  indebtedness;  and  approval 
of  marriage  and  divorce. 

Some  states — notably  California, 
Colorado,  Mississippi,  and  Missouri — 
have  decreased  the  number  of  condi- 
tions; most  have  increased  them. 

Conditions  of  parole  are  authorized 
by  law  and,  once  adopted,  should 
have  the  full  impact  of  the  law.  How- 
ever, in  many  cases,  their  impact  is 
greater  than  that  of  the  law:  although 
a  violation  of  a  parole  condition  is 
not  universally  an  offense  requiring 
court  appearance,  trial,  conviction, 
and  sentence,  the  parolee's  loss  of 
freedom  probably  will  be  much  more 
expeditious  than  a  return  resulting 
from  the  trial  process. 

Practically  all  the  rules  of  parole 
can  be  justified  in  one  way  or  anoth- 
er, including  the  prohibition  of 
liquor,  undesirable  associates,  and 
changing  employment  or  living  quar- 
ters. Yet  many  arguments  can  be 
made  in  each  case  indicating  the  in- 
consistency and  unworkableness  of 
the  rules.  If  they  are  to  serve  as  posi- 
tive guides  in  the  development  of 
acceptable  behavior  patterns,  they 
must  be  administered  in  a  manner 
that  will  finally  permit  the  parolee, 
on  release  from  parole  supervision,  to 
lead  the  life  of  a  normal  citizen. 

The  niles  must  be  reasonable,  prac- 


tical, and  within  the  intent  of  the 
law,  and  they  should  not  require  be- 
havior that  is  illegal,  immoral,  or 
impossible.  Redundancies,  impracti- 
cability of  application,  multiplicity  of 
regulations,  and  lack  of  uniformity 
are  among  the  serious  defects  that 
continue  to  exist  in  most  states. 

The  courts  have  become  more  con- 
cerned with  the  rights  of  prisoners, 
probationers,  and  parolees.  There  is 
every  indication  that  technical  viola- 
tions of  parole  may  have  to  be  consid- 
ered in  an  adversary-type  hearing  on 
the  site  of  the  alleged  revocation, 
with  witnesses  and  attorneys  present. 
The  current  tendency  in  some  states 
to  increase  the  number  of  rules  and 
regulations  may  be  related  to  the  fact 
that  obtaining  a  revocation  will  de- 
pend on  proof  in  court  that  the  regu- 
lations in  question  have  been  vio- 
lated 

Conditions  of  parole,  like  those  of 
probation,  can  be  extremely  broad 
because  the  grant  is  a  privilege;  yet, 
to  be  effective,  they  must  be  tailored 
to  the  needs  of  the  parolee.  But  they 
must  not  be  disproportionate  to  his 
needs  and  must  not  impose  undue 
hardships.2 

Violation  of  parole  conditions — 
there  are  about  fifty  different  ones 
throughout  the  country — is  frequently 
the  basis  of  the  adverse  public  image 
of  parole  systems  and  correction.  The 
public  might  better  understand  and 
parolees  might  better  comply  with  the 
conditions  if  they  were  simplified  and 
standardized.  Standardization  will  be- 
come increasingly  more  important  as 
we  become  an  even  more  mobile  na- 
tion. There  is  no  adequate  reason  for 
us  to  delay  in  developing  a  model 
code  of  conduct  and  requirements  ap- 

\  2Weigard  v.  Kentucky,  397  S.W.2d  180 
(1968) ,  which  struck  down  banishment  as  a 
condition  of  probation. 
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plicable  on  local,  state,  and  federal 
levels.^ 

Some  parole  conditions  are  moralis- 
tic, most  are  impractical,  others  im- 
pinge on  human  rights,  and  all  reflect 
obsolete  criminological  conceptions. 
On  the  whole  they  project  a  percept 
of  a  man  who  does  not  exist.  Never- 
theless, prisoners  are  required  to  sign 
the  agreement,  obviously  with  many 
reservations,  before  being  paroled. 
The  most  tangible  result  is  the 
growing  number  of  violations  of  the 
conditions  imposed.* 

Conditions  should  be  regarded  as 
aids  to  successful  adjustment  rather 
than  as  punitive  restrictions.  Today, 
courts  and  paroling  authorities  are 
retreating  from  long  lists  of  specific 
prohibitions  and  restrictions.  At  one 
time,  conditions  were  predominantly 
couched  in  negative  terms,  and  many 
such  prohibitions  are  still  in  use:  the 
parolee  is  required  to  be  in  at  certain 
hours  and  is  forbidden  to  touch  in- 
toxicating liquor  or  to  frequent  plac- 
es where  it  is  sold,  to  own  a  car,  to 
get  married,  to  leave  town,  and  to 
participate  in  a  variety  of  similar  ac- 
tivities. The  current  trend  is  to  frame 
conditions  in  positive  terms:  the  paro- 
lee is  expected  to  support  his  depend- 
ents, is  encouraged  to  work  steadily, 
is  expected  to  live  a  law-abiding  life 
and  to  confer  with  his  parole  officer 
on  all  basic  decisions,  etc.  A  long  list 
of  prohibitions  was,  I  believe,  charac- 
teristic of  the  era  when  probation  and 
parole  officers  were  generally  un- 
trained, the  service  was  new,  and  the 


3  "A  Plea  for  a  Stronger,  More  Active 
American  Correctional  Association,"  Harry 
C.  Tinsley,  American  Journal  of  Correction, 
September-October  1964,  pp.  6-10. 

*  Manuel  Lopez-Rey,  "Release  and  Pro- 
visional Release  of  Sentenced  Prisoners," 
British  Journal  of  Criminology,  July  1966, 
pp.  236-68. 


list  was  deemed  capable  of  controlling 
behavior.  Courts  and  paroling  au- 
thorities have  since  discovered  that 
improved  selection  of  parole  officers 
makes  it  possible  to  place  more  discre- 
tion in  their  hands  and  that  casework 
services  are  more  effective  than  me- 
chanical rules.'^ 

Conditions  of  parole  should  he  re- 
alistic and  flexible.  Each  case  should 
be  judged  separately,  taking  into  con- 
sideration the  problems,  needs,  and 
capacity  of  the  individual  offender. 
Conditions  that  cannot  be  enforced 
invite  violations. 

The  parole  officer  should  make  cer- 
tain that  his  client  fully  understands 
the  limitations  placed  upon  him  by 
the  general  and  special  conditions  im- 
posed by  the  court.  Merely  signing 
the  "Conditions  of  Parole"  form  does 
not  mean  he  has  correctly  interpreted 
each  condition.^ 

Frequency  of  Parole  Rules 

A  comparison  of  the  chart  with  the 
results  published  in  1956  shows  the 
following  developments: 

1.  Liquor  usage. — Oddly,  three 
states  (Florida,  Idaho,  Michigan) 
have  moved  from  "allowed  but  not  to 
excess"  to  "prohibited."  To  counter- 
balance this,  three  states  that  had 
prohibited  the  use  of  liquor  (Kansas, 
Louisiana,  Mississippi)  have  discard- 
ed this  regulation.  Missouri,  Virginia, 
and  West  Virginia  previously  were 
the  only  states  with  no  liquor  regula- 
tion; West  Virginia  now  prohibits  us- 
age. Hawaii  and  Alaska  have  both 
included  liquor  usage  as  "prohibited." 


5  Ben  S.  Meeker,  "Probation  and  Parole 
Officers  at  Work,"  NPPA  Journal,  AprU  1957, 
pp.  99-110. 

6  Eugene  C.  DiCerbo,  "When  Should  Pro- 
bation Be  Revoked?"  Federal  Probation,  June 
1966,  pp.  11-17. 
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2.  Change  of  employment  or  liv- 
ing quarters. — Five  states  (Arizona, 
Oklahoma,  Vermont,  West  Virginia, 
and  Wyoming)  have  no  regulation  in 
this  regard  now  and  did  not  have  any 
thirteen  years  ago.  One  state  (Missis- 
sippi) has  dropped  the  regulation, 
while  four  states  (Alabama,  Califor- 
nia, Montana,  and  New  Mexico) 
have  added  it. 

3.  Undesirable  associations  or  cor- 
respondence.— Five  states  (Iowa, 
Montana,  New  Mexico,  West  Virgin- 
ia, and  Wyoming)  had  no  such  regu- 
lation but  have  now  included  it.  Vir- 
ginia did  not  have  it  then  and  has  not 
included  it  now,  while  Wisconsin  has 
dropped  the  rule.  One  state  (South 
Dakota)  has  moved  from  "prohib- 
ited" to  "must  have  f)ermission," 
while  two  states  (Colorado  and  New 
Hampshire)  have  done  the  opposite. 

4.  Filing  written  reports. — Six 
states  (Delaware,  New  Jersey,  New 
York,  North  Carolina,  Rhode  Island, 
and  West  Virginia)  did  not  require 
this  previously  and  still  do  not.  Four 
states  (Maryland,  Alabama,  Colora- 
do, and  Utah)  that  did  not  require  it 
before  do  so  now,  while  four  others 

(Indiana,  Mississippi,  South  Dakota, 
and  Wisconsin)  so  specifying  have 
eliminated  it 


6.  Out-of-state  travel. — Six  states 
(Alaska,  Arizona,  California,  Florida, 
North  Dakota,  and  Virginia)  do  not 
mention  this  regulation;  seven  states 

(including  Hawaii)  have  added  it; 
and  four  states  (Louisiana,  Mississip- 
pi, Tennessee,  and  Washington)  have 
deleted  it. 

7.  First  arrival  report. — Eleven 
states  (including  Hawaii)  do  not 
have  this  condition.  Six  states  (Alas- 
ka, Kansas,  Montana,  Nevada,  North 
Dakota,  and  Wyoming)  that  did  not 
have  it  before  have  added  it,  and  four 
states  that  did  have  it  (Mississippi, 
Missouri,  New  Mexico,  and  Ten- 
nessee) have  eliminated  it. 

8.  Motor  vehicle  registration  and 
license. — Eight  states  (including 
Hawaii)  did  not  and  still  do  not  have 
this  regulation.  Twelve  states  that  did 
not  have  it  have  now  added  it.  One 
state  (South  Carolina)  did  have  it 
but  has  deleted  it. 

9.  Narcotics  usage. — Eleven  states 
have  no  parole  condition  specifically 
restricting  the  use  of  narcotics.  Ten 
states  have  added  regulations  and  five 
states  that  restricted  usage  (Kansas, 
Louisiana,  Mississippi,  New  York, 
and  Washington)  have  expunged  the 
rule. 


5.  Marriage  approval. — Six  states 
(Arizona,  Georgia,  Louisiana,  Missis- 
sippi, South  Carolina,  and  Virginia) 
that  did  not  have  this  requirement 
still  do  not  have  it.  Nine  states  previ- 
ously without  it  have  added  it,  and 
four  states  (Delaware,  New  Hamp- 
shire, New  Jersey,  and  New  Mexico) 
have  included  divorce  approval  in 
their  regulations.  Hawaii  and  Alaska 
include  this  regulation. 


10.  Participation  in  anti-narcotics 
program.— Three  states  (California, 
Illinois,  and  Texas)  require  in  cer- 
tain cases  that  the  parolee  participate 
in  an  anti-narcotics  program. 

11.  Support  dependents. — Twelve 
states  do  not  mention  this  condition. 
Ten  states  previously  without  it  have 
since  added  it.  Two  states  (California 
and  Wisconsin)  have  withdrawn  it 
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12.  Possession,  sale,  or  use  of  weap- 
ons; obtaining  hunting  license. — 
Seven  states  did  not  and  still  do  not 
specify  any  regulations.  Sixteen  (in- 
cluding Alaska  and  Hawaii)  that  did 
not  mention  it  now  do  so.  One  state 
(Missouri)  has  eliminated  the  rule. 

13.  Out-of-county  or  community 
travel. — Sixteen  states  do  not  have  any 
restriction  in  this  regard.  Nine  states 
that  did  not  have  it  have  added  it. 
Five  states  (Arkansas,  Georgia,  Idaho, 
Iowa,  and  South  Carolina)  have 
deleted  it.  Kansas  has  limited  travel 
without  approval  to  a  radius  of  fifty 
miles,  while  Mississippi  has  limited  it 
to  "a  specified  area." 

14.  Agree  to  waive  extradition. — 
Fourteen  states  (including  Hawaii) 
do  not  have  this  requirement.  Seven- 
teen states  (including  Alaska)  that 
did  not  have  it  have  now  added  it. 
Two  states  previously  having  it  (Ken- 
tucky and  Missouri)  have  withdrawn 
it 

15.  Indebtedness. — Twenty-six  states 
do  not  have  any  regulation  in  this  re- 
gard. Thirteen  states  have  added  the 
condition:  no  state  that  had  it  has 
eliminated  it. 

16.  Curfew. — Forty  states  do  not 
have  any  curfew  regulations.  Three 
states  did  have  it  but  deleted  it  (Colo- 
rado, Nevada,  and  New  York) .  Five 
states  (Illinois,  Maine,  Michigan, 
New  Hampshire,  and  North  Dakota) 
have  continued  the  regulation  and 
five  states  have  added  it  (Hawaii, 
Minnesota,  South  Dakota,  Tennessee, 
and  Utah) . 

17.  Civil  Rights;  Suffrage.— Forty- 
two  states  did  not  and  still  do  not 


have  any  regulations  in  this  area. 
Four  states  that  had  restrictions  (Ala- 
bama, California,  Colorado,  and 
Maine)  have  removed  them.  One 
state  (Nevada)  has  added  restrictions. 

18.  Gambling. — Four  states  (Ari- 
zona, Florida,  Nebraska,  and  South 
Dakota)  have  a  regulation  prohibit- 
ing gambling.  One  state  (Iowa)  that 
did  prohibit  it  deleted  the  rule.  The 
rest  of  the  states  did  not  and  still  do 
not  have  any  restriction. 

19.  Airplane  license. — Of  the  three 
states  requiring  approval,  Pennsylva- 
nia did  so  previously;  Iowa  and  Ohio 
have  added  it  and  also  require  appro- 
val for  powerboat  licenses.  Two  states 
(California  and  Maine)  have  with- 
drawn the  requirement. 

20.  Report  if  arrested. — Two  states 
previously  having  this  regulation 
have  kept  it  (Maine  and  New  Jer- 
sey) .  Colorado,  which  did  have  it,  has 
discontinued  it,  while  four  states  that 
did  not  have  it  (Delaware,  New  Mex- 
ico, New  York,  and  North  Carolina) 
have  added  it. 

21.  Treatment  for  venereal  dis- 
ease.— Two  states  that  had  this  re- 
quirement (Florida  and  Pennsylva- 
nia) continue  it,  while  Alabama, 
which  did  not  have  it,  has  now  in- 
cluded it. 

22.  May  receive  credit  if  returned 
as  a  violator. — Of  the  four  states  that 
permitted  credit  for  the  time  served 
on  parole,  New  Jersey  still  does,  while 
Colorado,  New  York,  and  Ohio  have 
eliminated  the  rule.  Five  states 
(Hawaii,  New  Mexico,  North  Caroli- 
na, Pennsylvania,  and  Rhode  Island) 
have  added  it. 
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23.  Criminal  registration.  —  Three 
states  (Alabama,  New  Mexico,  and 
Pennsylvania)  require  registration. 

24.  Church  attendance. — This  con- 
dition is  advised  or  recommended  in 
Alabama,  Florida,  and  North  Caroli- 
na; is  compulsory  in  Nebraska;  and 
has  been  removed  in  Kansas. 

25.  Permit  home  and  job  visits  by 
parole  officer. — This  condition  is  a 
requirement  in  nineteen  states.  In 
three  of  these  states  (Colorado,  New 
York,  and  North  Carolina)  the  condi- 
tion includes  approval  for  search*  of 
the  parolee's  person  or  his  property.'' 

26.  Comply  with  the  law. — Forty- 
three  states  have  a  condition  specify- 
ing that  the  parolee  agrees  to  comply 
with  the  law. 

27.  Gainful  employment. — Mainte- 
nance of  gainful  employment  is  a  con- 
dition in  thirty-one  states,  including 
Pennsylvania,  where  the  parolee  must 
inform  the  employer  of  his  parole 
status. 

28.  Return  to  county  or  state  of 
commitment. — In  Colorado,  the  paro- 
lee may  not  return  without  permis- 
sion to  the  county  where  he  was  con- 
victed; in  Idaho,  Montana,  and  Ore- 
gon, he  may  be  banished  from  the 
state.^ 

29.  Act  as  informer. — Only  in 
Hawaii  is  the  parolee  specifically 
barred  from  serving  as  a  police  in- 
former. 


A  Trend 

The  license  issued  to  a  parolee  un- 
der England's  Criminal  Justice  Act 
(1967)  says  he  must  do  these  five 
things: 

1.  He  shall  report  to  an  office  indi- 
cated. 

2.  He  shall  place  himself  under  the 
supervision  of  an  officer  nominated  for 
this  purpose. 

3.  He  shall  keep  in  touch  with  his 
officer  in  accordance  with  the  officer's 
instructions. 

4.  He  shall  inform  his  officer  at  once  if 
he  changes  his  address  or  loses  his  job. 

5.  He  shall  be  of  good  behavior  and 
lead  an  industrious  life. 

Ideally,  the  movement  in  the 
U.S.A.  ought  to  be  in  the  direction  of 
reducing  all  our  parole  rules — at  least 
twenty-nine  of  them  and  perhaps  as 
many  as  fifty — to  the  five  listed  above 
and  perhaps  eventually  to  only  the 
fifth,  which  seems  to  cover  everything. 
Obviously,  no  single  one  of  our 
present  proliferation  of  prohibitions 
is  absolutely  necessary.  Therefore, 
closer  examination  should  be  made 
and  a  reorganization  effected  that  rec- 
ognizes the  relationship  between  the 
parole  officer  and  his  client  as  more 
important  than  a  bank  of  do's  and 
don't's. 

7  See  Alexander  HoltzofF,  "The  Power  of 
Probation  and  Parole  Officers  to  Search  and 
Seize,"  Federal  Probation,  December  1%7, 
pp.  3-7. 

8  Brent  T.  Lynch,  "Exile  within  the  United 
States,"  Crime  and  Delinquency,  January 
1965,  pp.  22-29. 
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APPENDIX  4 

(Submitted  by  Petey  Greene) 

"iThe  Blue  Denim  Jungle" 

(By  Jimmy  Mason) 

This  is  a  story,  a  factual  report, 

it  first  takes  place  in  a  D.C.  Court, 
It  just  so  happened  as  it  had  before, 

I  was  caught  red-handed  breaking  the  law. 

Trial  date  was  set  for  the  fifth  of  May. 
The  verdict  was  in,  I  was  a  convicted  man, 
sentenced  to  live  on  the  installment  plan. 

My  eyes  ran  water,  and  my  knees  got  weak, 

a  lump  blocked  my  throat  and  I  could  not  speak. 

There  was  no  appeal,  and  I  couldn't  make  bail, 
so  I  found  myself  in  the  D.C.  Jail. 

The  jail  routine  was  familiar  to  me, 

so  I  stripped  stark  naked  in  the  "R"  and  "D". 

Spread  my  cheeks,  and  touched  my  toes, 
took  a  cold  water  shower,  and  got  jail-house  clothes. 

I  was  taken  up  the  stairs  to  cell-block  three, 

where  the  kitchen  guys  put  me  through  the  third  degree. 

I  sat  at  the  table,  and  began  to  eat, 

cole-slaw,  potatoes,  and  hamburger-meat. 

I  picked  my  teeth  when  the  meal  was  done, 

then  I  walked  through  the  halls  to  cell-block  one. 
The  clerk  at  the  desk,  assigned  me  a  cell, 
"The  last  load's  back"  somebody  yelled. 

I  stayed  in  the  cell,  but  on  the  third  day, 
I  was  taking  a  journey  down  Shirley  Highway. 

A  tiresome  trip,  and  short,  indeed, 
reckless  drivin,  and  break-neck  speed. 

Surrounded  by  trees,  thick  and  dense, 

with  one-man  towers  along  a  barbed-wire  fence. 

"Lorton  Complex",  it  had  on  the  gate. 

My  life  was  being  placed  into  the  hands  of  fate. 

Of  dingy  red  bricks,  the  buildings  are  built, 

to  hide  the  cons  with  crimes  of  guilt. 
I  was  placed  in  a  barrack  with  plain  designs, 

with  strange  looking  men,  and  I  mean  all  kinds  I 

With  loads  of  troubles  and  nightmarish  dreams, 

this  is  so  like  a  jungle,  or  so  it  seems. 
Psychopathic  killers,  running  around  loose. 

Cracking  i)eoples'  heads  at  the  slightest  excuse. 

You  apologise  for  stepping  on  the  back  of  a  heel, 
you  may  be  introduced  to  a  cold  piece  of  steel. 

Two  out  of  three  ha.s  a  different  type  of  gripe, 
complaints  are  aired,  by  swinging  an  iron  pipe. 

Can  you  just  imagine,  being  placed  in  a  room, 
with  men  who.se  lives  are  halfway  doom'dV 

Most  have  things  they  just  can't  forget, 
.so  they  rub  elbows  with  the  limp-wrist  set. 
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This  is  sho'  nuff  a  jungle,  a  place  without  heart, 
men  marry  men,  and  say  '•Till  death  do  us  part". 

Mister  becomes  misses,  even  down  to  the  ring, 
and  they  try  their  best  to  be  the  real  thing. 

The  number  one  topic,  the  central  theme, 
is  busting  their  nuts,  or  have  a  wet  dream. 

It's  play,  play,  play,  for  most  of  the  men, 

and  their  daily  occupation,  is  to  laugh  and  grin. 

Tell  me  of  a  prison,  in  any  other  City, 

whose  dwellers  deserve  more  shameful  pity, 

rather  than  guess,  or  scan  the  nation, 
come  down  here  for  a  slight  vacation. 

Rapes  take  place  b.v  members  of  a  pack, 

it's  a  blessing  to  keep  your  manhood  intact. 

The  law  of  the  jungle,  says  the  strong  shall  survive, 
weak  men  i)ray  just  to  leave  here  alive. 

The  big  man  gloats,  while  the  small  man  bleeds, 
proves  the  law  of  this  jungle,  is  true  indeed. 

A  kid  is  knocked  down,  and  he  lays  on  the  deck, 
he  wakes  with  the  loss  of  his  self-respect. 

To  hate  one  another,  is  their  main  desire, 

and  they  carry  this  out  xmtil  their  time  expire. 

It's  a  sin  and  a  shame,  how  this  place  is  ran, 
you  need  bi-focal  glasses,  to  find  a  good  man. 

The  outside  world  would  call  it  a  .sin, 

what  takes  place  in  this  awful  den. 
Most  men  suffer  from  gross  delusion, 

plus  the  television  causes  a  lot  of  confusion. 

Have  you  seen  sex  and  wealth  flaunted  on  the  T.V.  screen, 
if  you're  poor  like  me,  you'll  know  what  I  mean. 

The  general  outcome,  from  such  a  mix, 
is  chaos,  confusion,  and  a  hella-va  fix. 

Chips  on  shoulders,  and  a  wrinkled  up  face, 

makes  this  "Blue  Denim  Jungle",  a  hella-va  place. 

Let  a  sleeping  dog  sleep,  is  a  thing  of  the  past, 
now,  it's  wake  up  brother,  and  wake  up  fast ! 

Stop  for  a  minute,  and  take  a  deep  breath, 

ask  yourself,  bluntly,  "Do  I  Want  To  Be  Left'.'" 

Move  with  the  times,  stop  being  a  gazer, 

you  can  leave  out  of  here  as  sharp  as  a  razor. 


APPENDIX  5 

WASHINGTON  UNIVERSITY 

LAW  QUARTERLY 

Volume  1966  June,  1966  Number  3 
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A  STUDY  OF  PAROLE  CRITERIA 
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Discretion  is  exercised  at  all  stages  of  the  criminal  justice  system.  Police 
sometimes  make  decisions  not  to  arrest  suspects  despite  adequate  evidence 
for  doing  so.^  Prosecutors  may  not  prosecute,  or  not  fully  prosecute,  those 
against  whom  they  have  evidence  sufficient  to  obtain  a  conviction.  Trial 
judges  sometimes  dismiss  cases  or  acquit  defendants  for  reasons  unrelated  to 
guilt  or  innocence.  After  conviction,  trial  judges  usually  exercise  great  dis- 
cretion in  sentencing.  And  the  decision  to  grant  or  deny  parole  lies  almost 
entirely  within  the  discretion  of  the  parole  board. 

•Thi«  article  is  a  by-product  of  my  participation  in  the  analysis  phase  of  the 
American  Bar  Foundation's  Survey  of  the  Administration  of  Criminal  Justice  in  the 
United  States.  The  ABF  study,  underwritten  by  a  Ford  Foundation  grant,  is  concerned 
primarily  with  isolating  and  identifying  critical  problems  in  criminal  justice  administra- 
tion. It  is  based  upon  detailed  observation  of  the  actual  practices  of  police,  prosecuton, 
courts,  and  probation  and  parole  agencies  in  Kansas,  Michigan,  and  Wisconsin  during 
1956-57.  The  conclusions  of  the  article,  as  well  as  the  numerous  illustrations  and  inter- 
views cited,  are  drav^Ti  from  the  material  compiled  for  the  Survey,  although  to  avoid  end- . 
less  citation  to  it,  this  has  not  always  been  indicated. 

For  a  brief  discussion  of  the  field  research  methods  used  see  American  Bar  Founda- 
tion, The  Administration  of  Criminal  Justice  in  the  UNriED  States  38-44  (1955). 
Two  volumes  of  the  study,  LaFave,  Arrest  (1965),  and  Newman,  Conviction  (1966), 
have  been  publbhed.  Volumes  on  detection,  prosecution,  and  the  sentence  wdll  be  pub- 
lished soon. 

I  wish  to  thank  Professors  Jules  B.  Gerard,  Warren  Lehman,  Frank  W.  Miller,  and 
Frank  J.  Remington  for  reading  the  manuscript  and  making  helpful  comments.  I  also 
wish  to  thank  Martin  A  Frey,  J.D.  1965,  for  his  skilled  assistance  in  researching  the 
statutes  concerning  parole  criteriau 

••Assistant  Professor  of  Law  and  Social  Work,  Washington  University. 
1.  For  a  detailed  discussion  of  police  discretion  not  to  invoke  the  criminal  procesa 
against  the  probably  guilty  see  LaFave,  Arrest  61-164  (1965);  Goldstein,  Police  Dis- 
cretion Not  To  Invoke  the  Criminal  Process:    Low-Visibility  Decisions  in  the  Administra- 
tion of  Justice,  69  Yale  L.J.  543  (I960). 
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The  parole  board's  discretion,  like  the  discretion  exercised  by  other  crimi- 
nal justice  agencies,  is  as  a  practical  matter  free  of  legal  controls.  It  is  xir- 
tually  impossible  in  an  individual  case  to  challenge  a  parole  board  decision 
successfully  by  legal  processes.  Not  only  are  provisions  lacking  for  effective 
judicial  review,  but  there  are  few  legal  standards  to  which  the  decisions  must 
conform.  When  discretion  has  been  granted,  its  exercise  is  often  regarded 
as  a  matter  not  of  concern  to  the  law  and  lawyers — the  law  sets  the  boun- 
daries of  discretion;  it  docs  not  interfere  with  decisions  within  those  boun- 
daries. 

The  fact  that  a  decision-maker  has  discretion  does  not  excuse  a  lawyer 
for  abandoning  inquiry  into  a  decision-making  process.  It  is  important  to 
understand  how  discretion  is  exercised,  even  when  there  is  very  little  that 
can  presently  be  done  to  challenge  a  given  decision;  the  lawyer  must  know 
whether  there  is  a  need  to  create  control  devices,  and  if  so,  which  are  feasible  • 
and  will  produce  the  fewest  unwanted  side  eflects.  Knowledge  of  a  dis- 
cretionary decision-making  process  cannot  be  obtained  simply  by  reading 
appellate  cases.  DiiTerent  research  techniques  must  be  employed  to  discover 
the  factors  that  influence  discretion.  The  purpose  of  this  article  is  to  report 
the  results  of  field  research  into  the  exercise  of  discretion  by  parole  boards 
in  Kansas,  Michigan,  and  Wisconsin,  and  to  suggest  some  of  the  difficulties 
likely  to  face  those  who  undertake  the  task  of  effectively  controlling  parole 
board  discretion. 

I.     Parole  Decision-Making 

The  process  of  making  parole  decisions  begins  even  before  incarceration; 
the  timing  of  release  on  parole  is  significantly  and  purposely  affected  by 
decisions  made  at  the  charging  and  adjudication  stages  of  the  criminal  jus- 
tice system.  For  a  wide  variety  of  reasons,  including  limitations  upon  en- 
forcement resources  and  considerations  of  "public  welfare,"  police  and 
prosecutors  frequently  do  not  charge  a  defendant  with  all  the  offenses  for 
which  they  have  sufficient  evidence  of  guilt,  thereby  limiting  the  use  of  con- 
secutive sentences  where  those  are  permitted  by  law.  Also,  they  frequently 
do  not  charge  the  most  serious  offense  possible  or  may  not  invoke  an  ha- 
bitual criminal  statute  against  a  defendant  with  a  prior  criminal  record. 
The  obvious  effect  of  these  decisions  is  to  impose  limits  on  the  duration  of 
incarceration  which  would  not  otherwise  exist. 

Similarly,  the  adjudication  process  has  a  significant  impact  upon  the 
parole  board's  decision.  The  vast  majority  of  convictibns  occur  upon  guilty 
pleas.  A  major  reason  for  this  is  the  practice  of  plea  bargaining;  the  de- 
fendant agrees  to  plead  guilty  in  exchange  for  leniency  in  the  disposition  of 
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his  case,  for  example,  prolaation  consideration,  a  charge  reduction,  or  a 
shorter  sentence.*  For  those  defendants  who  are  incarcerated  following  a 
bargained  plea  of  guilty,  the  adjudication  process  imposes  limits  on  the 
parole  board's  ability  to  defer  release. 

Charging  and  adjudication  decisions  which  affect  the  parole  decision  arc 
made,  in  part  at  least,  for  that  very  purpose.  For  instance,  there  is  consider- 
able evidence  that  an  important  reason  defendants  bargain  for  guilty  pleas 
is  to  eliminate  the  possibility  of  a  long  sentence  which,  although  the  parole 
board  has  the  power  of  earlier  release,  would  create  the  possibility  of  a  long 
period  of  incarceration. 

There  are  significant  variations  among  the  laws  of  the  states  concerning 
the  extent  to  which  the  trial  judiciary  may  participate  in  determining  the 
length  of  incarceration.'  In  many  states,  the  trial  judge  has  discretion  to 
select  the  maximum  sentence,  within  statutory  limits,  and  may  thereby  limit 
the  duration  of  incarceration.*  In  other  states,  the  trial  judge  has  authority 
to  select  the  minimum  sentence  and  can  thereby  determine  the  parole  el- 
igibility of  the  ofTender.*  In  either  event,  the  trial  judge's  sentencing  deci- 
sion has  a  significant,  direct  impact  on  the  parole  decision. 

Some  states  have  attempted  to  eliminate  trial  judge  participation  in  de- 
termining the  length  of  incarceration  by  requiring  imposition  of  a  sentence 
provided  by  statute.  In  Kansas*  and  Michigan,^  for  example,  the  trial  judge 

2.  See  Newman,  Conviction  76-130  (1966);  Newman,  Pleading  Guilty  for  Con- 
siderations: A  Study  of  Bargain  Justice,  46  J.  Crim.  L.,  C.  &  P.S.  780  (1956);  Note, 
Guilty  Plea  Bargaining:  Compromises  by  Prosecutors  to  Secure  Guilty  Pleas,  112  U.  Pa. 
L.  Rev.  865  (1964). 

3.  See  generally  Note,  Statutory  Structures  for  Sentencing  Felons  to  Prison,  60 
CoLUM.  L.  Rev.  1134  (1960). 

4.  For  example,  the  trial  judge  in  Wisconsin  has  discretion  to  select  the  maximum 
sentence  within  the  limits  imposed  by  the  legislature.  Wis.  Stat.  Ann.  §  959.05  (Supp. 
1966).  The  trial  judge  does  not  select  a  minimum  sentence.  Minima  are  provided  by 
statute,  and  the  inmate  attains  parole  eligibility  when  he  has  served  his  statutory  mini- 
mum sentence,  one-half  of  his  judicial  maximum  sentence,  or  two  years,  whichever  is 
shortest.  Wis.  Stat.  Ann.  §  57.06(1)  (Supp.  1965).  First  degree  murder  Is  punish- 
able by  life  imprisonment,  but  the  trial  judge  must  impose  the  life  sentence.  Wis  Stat. 
Ann.  §  959.05  (Supp.  1966).  Parole  eligibility  is  attained  when  the  inmate  has  served 
twenty  years,  less  allowances  for  good  behavior  within  the  institution  (which  may  reduce 
the  minimum  to  as  low  as  11  years  and  3  months).  Wis.  Stat.  Ann.  §  57.06(1)  (Supp. 
1965). 

5.  In  Michigan,  for  example,  the  trial  judge  has  discretion  to  select  the  minimum 
sentence.  Mich.  Stat.  Ann.  §  28.1081  (Supp.  1965).  Parole  eligibility  is  attained 
when  the  inmate  has  served  his  judicial  minimum  sentence,  less  allowances  for  good  be- 
havior.  Mich.  Stat.  Ann.  §  28.2304  (Supp.  1965). 

6.  Kan.  Laws  1903,  ch.  375,  §  1,  the  provision  in  effect  at  the  time  of  the  ABF 
field  survey,  required  the  trial  judge  to  impose  both  the  mjiximum  and  minimum  sen- 
tences provided  by  statute.    In  1957,  the  trial  judge  was  authorized  to  select  the  mini- 
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is  required  to  impose  the  maximum  sentence  provided  by  statute  for  the 
ofTense  of  which  the  defendant  was  convicted.  The  purpose  of  such  pro- 
visions is  to  eliminate  the  possibility  of  trial  judge  imposition  of  maxima 
which  force  release  of  defendants  prematurely.  In  part,  attaining  the  ob- 
jectives of  such  statutes  is  obstructed  by  the  practice  of  charge  reduction  in 
exchange  for  guilty  pleas;  the  statutory  maximum  attached  to  a  less  serious 
ofTense  than  that  which  the  evidence  supports  is  imposed  instead  of  the 
longer  statutory  maximum  attached  to  the  ofTense  originally  charged.'  This 
practice  diminishes  the  parole  board's  scope  of  discretion  contrary  to  legis- 
lative intent- 

In  other  situations,  mandatory  sentences  are  intended  to  restrict  the  dis- 
cretion both  of  the  sentencing  judge  and  the  parole  board;  this  is  the  case 
with  regard  to  the  mandatory  minimum  sentence  which  is  quite  long.  The 
usual  response  to  such  legislation  is  to  reduce  the  charge  (in  exchange  for  a 
plea  of  guilty)  to  one  which  carries  a  lower  mandatory  minimum  sentence 
or  which  permits  the  trial  judge  to  exercise  discretion  in  setting  the  mini- 
mum.* 

In  most  states,  there  are  statutory  parole  eligibility  requirements  which 
must  be  met  before  the  parole  board  is  authorized  to  release  an  inmate. 
Normally,  parole  eligibility  is  attained  when  the  inmate  has  served  his  mini- 
mum sentence,  his  minimum  sentence  less  allowances  for  good  institutional 
behavior,  or  a  percentage  of  his  maximum  sentence,  depending  upon  the 
jurisdiction.  In  many  states,  certain  offenders  are  excluded  from  the  pos- 
sibility of  parole."  These  legislative  restrictions  on  the  authority  of  the 
parole  board  to  release  inmates  from  prison  are  subject  to  considerable  ad- 
ministrative manipulation.   If  an  inmate  is  ineligible  for  parole  because  he 

mum  sentence  but  was  still  required  to  impose  the  maximum  provided  by  law.  Kan.  Stat. 
Ann.  §  62-2239  (1964).  The  provision  permitting  the  trial  judge  to  select  the  mini- 
mum sentence  has  been  declared  void  because  of  vagueness.  State  v.  O'Connor,  186  Kan. 
718,353  P.2d  214  (1960). 

7.  For  most  offenses,  the  Michigan  trial  judge  is  required  to  impose  the  maximum 
sentence  provided  by  statute  and  has  discretion  to  select  the  minimum  sentence,  but  for 
several  offenses  punishable  by  life  imprisonment  the  trial  judge  is  authorized  to  select 
both  the  maximum  and  minimum  sentences.  Mich.  Stat.  Ann.  §  28.1031  (Supp. 
1965). 

8.  For  a  detailed  discussion  of  this  response  to  mandatory  sentencing  provisions  tee 
Ohlin  &  Remington,  Sentencing  Structure:  Its  Effect  Upon  Systems  for  the  Adminis- 
tration of  Criminal  Justice,  23  Law  &  Contemp.  Prob.  495  (1958). 

9.  In  Michigan,  the  offense  of  sale  of  narcotics  is  punishable  by  a  mandatory  mini- 
mum sentence  of  20  years.  Mich.  Stat.  Ann  §  18.1122  (1957).  The  routine  response 
is  to  reduce  the  charge  to  possession  of  narcotics,  which  permits  the  trial  judge  to  select 
the  minimum  sentence.    Mich.  Stat.  Ann.   §   18.1123  (1957). 

10.  For  a  brief  but  useful  description  of  existing  parole  eligibility  requirementj  ice 
Model  Penal  Code  §   305.10,  comment   (Tent.  Draft  No.  5,  1956). 
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is  serving  a  life  sentence  or  because  he  has  not  yet  served  a  rather  high  mini- 
mum sentence,  it  is  common  for  the  executive  clemency  power  of  commu- 
tation of  sentence  to  be  used  to  give  him  immediate  parole  eligibility,  thereby 
permitting  his  release  when  the  parole  board  deems  proper.^*  The  obvious 
effect  of  these  practices  is  to  enlarge  the  parole  board's  discretion  and  to 
frustrate  legislative  intent  in  determining  parole  eligibility. 

The  information  available  to  the  parole  board  concerning  an  inmate 
whose  case  it  is  considering  is  of  obvious  importance.  The  parole  board 
cannot  give  weight  to  factors  in  the  case  about  which  it  has  no  information, 
and  while  a  parole  board  may  (and  does)  disregard  certain  information 
made  available  to  it  on  grounds  of  irrelevancy,  the  availability  of  informa- 
tion at  least  creates  the  opportunity  for  its  use  in  decision-making.  In  Kan- 
sas at  the  time  of  the  field  survey,  the  parole  board  had  very  little  informa- 
tion upon  which  to  base  its  decision.  It  had  only  a  brief  description  of  the 
offense,  the  sentence,  a  record  of  disciplinary  violations  while  in  the  institu- 
tion, and  a  notation  of  whether  any  detainers  were  on  file  against  the  in- 
mate. By  contrast,  in  Michigan  and  Wisconsin,  the  parole  board  was  pro- 
vided with,  a  presentence  report,  inmate  classification  reports,  progress 
reports  by  institutional  personnel,  reports  on  inmates  participating  in  therapy, 
and  an  institutional  summary  and  recommendation,  as  well  as  the  basic 
information  provided  in  Kansas.  The  information  made  available  in  the 
latter  states  permits  the  parole  board  to  take  into  account  factors  which  it 
could  not  were  it  given  only  the  information  provided  the  Kansas  parole 
board.^' 

Once  the  parole  board  arrives  at  a  decision,  there  is  very  little  effective 
review.  In  two  of  the  three  states  studied,  there  is,  in  a  formal  sense,  ad- 
ministrative re\dew  of  the  parole  board's  decision.  In  practice,  this  amounts 
to  little  more  than  giving  formal  approval  to  the  decision  made  by  the 
parole  board  and,  furthermore,  only  decisions  to  grant  parole  receive  even 
this  modicum  of  review."  In  none  of  the  three  states  is  there  judicial  review 
of  parole  board  decisions.^* 

11.  In  Kansas,  commutation  of  sentence  occurred  in  225  cases  in  an  18-month  period; 
during  approximately  the  same  period  about  750  inmates  were  paroled  from  the  state 
penitentiary.  Kansas  LEGisLAxrvE  Council,  Report  and  Recommendations:  The 
Penal  and  Correctional  Institutions  of  the  State  pt.  II,  Special,  at  19  (1956). 

12.  In  Michigan  and  Wisconsin,  one  of  the  prime  considerations  in  the  decision  to 
grant  or  deny  parole  is  any  change  in  the  inmate's  attitude  toward  himself,  his  offense, 
and  persons  in  authority.  In  Kansas,  since  information  of  this  kind  is  lacking,  the 
parole  board  cannot  base  its  decisions  on  that  consideration.  See  text  accompanying 
notes  18-24  infra. 

13.  In  Kansas,  the  parole  decision  is  made  at  the  conclusion  of  the  parole  hearing. 
Parole  board  decisions  made  at  the  penitentiary  were  in  theory  recommend.itions  to  the 
governor  because  by  statute  his  assent  was  necessary  to  make  a  parole  grant  valid.    Kan. 
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II.     Parole  Criteria  in  Practice 

In  practice,  the  parole  decision  is  based  upon  numerous  considerations, 
only  some  of  which  are  reflected  in  the  statutes  which  provide  the  legal 
criteria  for  the  decision."  It  is  useful  to  group  these  considerations  into 
three  categories,  although,  admittedly,  this  introduces  an  element  of  artifi- 
ciality into  the  analysis.  In  one  category  are  the  factors  which  a  parole 
board  considers  for  the  purpose  of  determining  the  probability  of  recidivism 
by  the  inmate  if  released  on  parole.    A  parole  board  is  vitally  concerned 

hdiViS  1903,  ch.  375,  §  9.  The  governor's  consent  is  not  necessary  for  paroles  from  the 
reformatory  and  women's  prison.  Kan.  Stat.  Ann.  §§  76-2315,  -2505  (1949).  In 
practice,  however,  the  governor's  consent  was  given  automatically  and  there  was  no 
actual  gubernatorial  review  of  the  parole  board's  decision.  The  1957  revision  of  the 
Kansas  parole  laws  eliminated  the  requirement  of  consent  of  the  governor.  Kan.  Stat. 
Ann.  §§  62-2232,-2245  (1964). 

In  Michigan,  legal  authority  to  grant  parole  is  placed  in  the  five  members  of  the  parole 
board,  to  be  exercised  by  a  majority  of  the  five.  Mich.  Stat.  Ann.  §  28.2305  (1954). 
Only  two  members  of  the  parole  board  conduct  parole  hearings.  Prior  to  the  hearing,  a 
third  member  has  examined  the  case  file  and  has  voted  to  grant  parole,  deny  parole,  or 
defer  to  the  judgment  of  the  two  hearing  members.  If  he  has  voted  to  deny  parole,  a 
second  board  member  reviews  the  case  and  votes.  If  the  hearing  members'  votes  com- 
bined with  those  who  have  reviewed  the  file  constitute  a  majority  vote  of  the  board 
either  for  or  against  parole,  that  is  the  decision  of  the  parole  board  and  there  is  no 
further  review.  If  a  majority  vote  is  not  obtained  after  the  hearing,  the  case  is  referred 
to  an  executive  session  of  the  entire  parole  board;  it  is  discussed,  and  a  vote  is  taken. 
There  is  no  administrative  review  of  a  parole  board  decision. 

In  Wisconsin,  legal  authority  to  parole  resU  with  the  Director  of  the  State  Depart- 
ment of  Public  Welfare.  Wis.  Stat.  Ann.  §§  57.06,  .07  (1958).  The  parole  board  is  an 
advisory  group  to  the  Director.  Three  members  of  the  parole  board  conduct  hearings.  If 
the  hearing  members  decide  to  grant  parole,  they  forward  that  recommendation  to  the 
Director  for  his  approval.  If  only  two  of  the  three  hearing  members  vote  to  grant  parole, 
the  decision  is  reviewed  by  the  Director  of  the  Division  of  Corrections  within  the  State 
Department  of  Public  Welfare.  A  unanimous  vote  of  the  hearing  members  almost  always 
receives  approval  from  the  Director  of  the  State  Department  of  Public  Welfare.  When 
there  is  a  split  vote,  the  Director  of  Corrections  usually  votes  with  the  two  affirmative  votes 
and  parole  is  ultimately  granted.  Parole  board  decisions  to  deny  parole  are  not  reviewed. 
Administrative  review  of  the  parole  decision  performs  almost  none  of  the  functions 
which  are  normally  associated  with  administrative  review.  TTie  reviewing  authority  is 
likely  to  consider  only  the  effect  of  the  grant  on  the  public  relations  of  the  parole  sys- 
tem. For  example,  in  recent  years  only  one  Wisconsin  parole  board  decision  to  grant 
parole  has  been  "vetoed"  by  the  Director  and  that  was  on  the  ground  that  a  parole 
would  result  in  great  criticism  of  the  parole  system  because  of  the  extensive  publicity 
surrounding  the  original  offense  and  the  relatively  short  time  the  inmate  had  been  in 
prison.  For  a  discussion  of  the  impact  of  public  criticism  on  the  parole  board's  decision 
see  text  accompanying  notes  91-94  infra. 

14.  Micw.  Stat.  Ann.  §  28.2304  (Supp.  1965);  see,  *.5.,.  Garvey  v.  Brown,  99  Kan. 
122,  160  Pac.  1027  (1916);  Tyler  v.  State  Dep't  of  Pub.  Welfare,  19  Wis.  2d  166,  119 
N.W.2d  460  (1963). 

15.  For  a  detailed  discussion  of  statutory  parole  criteria  see  Part  III  infra. 
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with  the  probability  of  recidivism.  That  is  viewed  as  the  index  of  the  extent 
to  which  the  inmate  has  been  rehabilitated;  it  is  also  some  measure  of  the 
risk  to  society  which  his  release  would  entail. 

Recidivism  probability  is  by  no  means  the  sole  concern  of  a  parole  board. 
A  second  category  of  factors  consists  of  those  which,  in  the  view  of  a  parole 
board,  justify  granting  parole  despite  serious  reservations  about  whether 
the  inmate  will  recidivate.  Indeed,  in  some  instances,  a  parole  board  may 
believe  an  inmate  is  very  likely  to  commit  a  criminal  offense  if  released  but, 
for  other  reasons,  may  feel  compelled  to  grant  parole.  A  third  category,  the 
converse  of  the  second,  consists  of  those  factors  which,  in  the  view  of  a  pa- 
role board,  justify  a  parole  denial  despite  its  own  judgment  that  if  released 
the  inmate  would  be  very  unlikely  to  recidivate. 

A.    The  Probability  of  Recidivism  as  a 
Consideration  in  the  Parole  Decision 

A  basic  consideration  in  the  decision  to  grant  or  deny  parole  is  the  prob- 
ability that  the  inmate  will  violate  the  criminal  law  if  he  is  released.  If  for 
no  other  reason,  parole  boards  are  concerned  with  the  probability  of  recidi- 
vism because  of  the  public  criticism  which  often  accrues  to  them  when  a 
person  they  have  released  violates  his  parole,  especially  by  committing  a 
serious  offense.^'  But  they  also  regard  the  parole  decision  as  an  integral 
part  of  the  rehabilitation  process  and  consider  the  probability  of  recidivism 
to  be  an  index  of  the  extent  to  which  the  inmate  is  rehabilitated. 

Parole  boards  do  not  use  a  fixed  or  uniform  standard  of  recidivism  prob- 
ability to  determine  whether  an  inmate  should  be  paroled.  A  parole  board 
may  demand  a  low  probability  of  recidivism  in  some  cases  while  it  may  be 
satisfied  with  a  very  high  probability  in  others. 

It  is  clear  from  the  field  study  that  in  no  case  does  a  parole  board  require 
anything  approaching  a  certainty  of  non-recidivism.  Considering  the  na- 
ture of  the  judgment  involved,  that  would  be  an  unreasonably  high  stan- 
dard. It  is  also  clear  that  in  all  cases  the  parole  board  requires  at  least  some 
evidence  that  the  inmate  may  make  his  parole;  it  is  difficult  to  imagine  a 
parole  following  a  statement  by  an  inmate  that  he  will  immediately  commit 
a  new  offense,  no  matter  how  minor.  The  standard  varies,  then,  from  great 
doubt  as  to  parole  success  to  great  confidence  that  the  inmate  will  make  it 
through  his  parole  period  and  beyond  without  a  mishap. 


16.  A  parole  board  is  likely  to  think  of  the  probability  of  recidivism  in  terms  of  the 
probability  of  parole  success.  A  parolee  who  completes  his  parole  period  without  revoca- 
tion of  his  parole  is  a  success;  one  who  has  his  parole  revoked — in  most  cases  for  convic- 
tion of  or  commission  of  a  new  ofTensc — is  a  failure. 
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The  standard  varies  depending  upon  a  number  of  factors.  It  varies  ac- 
cording to  the  seriousness  of  the  offense  which  the  parole  board  anticipates 
the  inmate  will  commit  if  he  violates  his  parole.  If  a  parole  board  believes 
an  inmate  has  assaultive  tendencies  and  that  if  he  violates  parole  he  will  do 
so  by  committing  a  physical  assault,  perhaps  homicide,  it  will  demand  a 
great  deal  of  proof  that  he  will  not  recidivate  before  it  releases  him.  If  an 
inmate  has  limited  his  offenses  to  forgery,  however,  and  it  seems  unlikely  he 
\vill  do  anything  more  serious  than  violate  parole  by  becoming  drunk  and 
forging  a  check,  the  board  may  use  a  considerably  lower  standard  of  likeli- 
hood of  parole  success.  There  are  a  number  of  other  factors  which  raise  or 
lower  the  standard." 

While  the  probability  of  success  required  varies  from  case  to  case,  the 
factors  to  which  the  board  looks  to  determine  the  probability  remain  rela- 
tively constant.  Obviously  not  all  of  them  are  present  in  every  case.  A 
number  recur  with  sufficient  frequency  to  permit  isolation  and  discussion. 

1.    Psychological  Change 

Illustration  No.  I :  The  inmate,  age  twenty-three,  had  originally  re- 
ceived a  two  to  five-year  sentence  for  auto  theft.  He  was  paroled  and 
was  returned  to  the  institution  within  four  months  for  parole  violation. 
About  three  months  after  his  return,  he  and  two  other  inmates  escaped 
from  within  the  walls.  He  was  apprehended  quickly  and  was  given  a 
three  to  six-year  sentence  for  the  escape.  Two  and  one-half  years  after 
the  escape  he  was  given  a  parole  hearing.  Despite  his  escape  record,  he 
was  recommended  for  parole  by  the  institution  screening  committee. 
The  psychologist's  report  showed  that  he  received  frequent  counseling 
and  had  apparently  benefited  from  it.  A  parole  board  member  asked 
him  the  usual  questions  concerning  any  altered  viewpoint  on  his  part 
or  any  change  that  had  taken  place  within  himself.  The  inmate  was 
able  to  explain  that  he  had  begun  to  understand  himself  better  after 
many  talks  with  the  psychologist  and  felt  that  his  past  behavior  would 
not  be  repeated  since  he  now  understood  how  senseless  it  had  been. 
The  psychologist's  report  indicated  the  inmate  had  actually  gained 
much  insight  into  his  motivation.  The  board  unanimously  decided  to 
grant  parole. 

The  indication  of  parole  success  most  frequently  searched  for  at  parole 
hearings  in  Michigan  and  Wisconsin  is  evidence  of  a  change  in  the  inmate's 
attitudes  toward  himself  and  his  offense.  This  is  commonly  referred  to  as 
an  inmate's  gaining  "insight"  into  the  problem  which  caused  his  incarcera- 
tion. This  criterion  is  based  on  the  assumption  the  offense  was  the  result  of 


17.  For  a  discussion  of  many  of  these  factors  see  section  B,  The  Decision  to  Grant 
Parole  for  Reasons  Other  Than  the  Probability  of  Recidivism;  and  section  C,  The  Deci- 
sion to  Deny  Parole  for  Reasons  Other  Than  the  Probability  of  Recidivism;  infra. 
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a  personal  problem,  and  unless  some  gains  are  made  in  solving  that  problem 
the  likelihood  of  recidivism  is  high.  Rehabilitation,  then,  becomes  a  matter 
of  changing  the  problem  aspects  of  the  inmate's  personality.'®  There  are 
some  cases  in  which  the  parole  board  apparently  feels  the  offense  was  truly 
situational — that  is,  the  result  of  a  peculiar  combination  of  circumstances 
external  to  the  inmate  which  are  unlikely  to  recur."  These  are  rare,  how- 
ever, and  it  is  an  unusual  case  in  which  a  parole  board  becomes  convinced 
of  reformation  without  some  basic  personality  change.  Paroles  are  often 
granted  without  evidence  of  psychological  change,^"  but  it  is  clear  the  parole 
board  considers  it  the  best  indication  of  successful  adjustment  on  parole.^^ 

In  Kansas,  evidence  of  psychological  change  is  usually  not  a  factor  in  the 
parole  decision.  This  is  not  necessarily  because  the  parole  board  considers 
it  to  be  irrelevant.  Rather,  it  seems  to  be  based  on  the  fact  that  at  the  time 
of  the  field  survey  the  parole  board  had  very  little  social  and  psychological 
data  on  parole  applicants.  There  were  also  no  programs  in  the  institutions 
for  aiding  in  changing  attitudes,  and  the  time  spent  in  parole  hearings  was 
inadequate  to  permit  questioning  beyond  cursory  inquiry  into  disciplinary 
infractions  and  the  parole  plan. 

The  factor  of  psychological  change  is  frequently  expressed  in  terms  of 
when  the  inmate  has  reached  his  peak  in  psychological  development.  The 
problem  of  parole  selection  becomes  one  of  retaining  the  inmate  until  he  has 
reached  his  peak  and  then  releasing  him;  incarceration  after  this  point  is 
regarded  as  detrimental  to  adjustment  on  parole."  Often  the  institutional 
summary  and  recommendation,  prepared  specially  for  the  parole  board,  will 
indicate  that  further  incarceration  will  not  help  the  inmate — that  the  insti- 
tution has  done  as  much  for  him  as  it  can.  Conversely,  when  an  inmate  is 
receiving  counseling  or  therapy  and  it  is  reported  that  he  has  made  some 

18.  Probably  the  most  dramatic  examples  of  psychological  change  occur  in  the  plastic 
surgery  cases.  In  one  case  in  Michigan,  the  parole  board  gave  as  the  major  reason  for 
the  parole  of  a  long-time  recidivist  the  fact  that  plastic  surgery  on  his  disfigured  nose  gave 
him  an  entirely  different  attitude  toward  life.  For  a  description  of  the  plastic  surgery 
program  at  the  Connecticut  State  Prison  at  Somers  see  National  Council  on  Crime  & 
Delinquency  News,  Jan.-Feb.  1965,  p.  3. 

19.  See  pp.  264-65  infra. 

20.  See  section  B,  The  Decision  to  Grant  Parole  for  Reasons  Other  Than  the  Prob- 
ability of  Recidivism,  infra. 

21.  The  emphasis  placed  by  parole  boards  on  psychological  change  creates  problems 
when  dealing  with  mentally  defective  inmates  because  of  the  extreme  difficulty  of  effect- 
ing change  with  present  prison  resources. 

22.  Often  when  the  parole  board  releases  an  inmate  who  has  served  a  long  sentence, 
it  will  refer  to  psychological  change  in  the  inmate  in  terms  of  maturation.  Some  parole 
board  members  have  icmarkcd  that  for  certain  types  of  offenders  the  only  hope  of  re- 
habilitation lies  in  the  slow  processes  of  maturation. 
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gains  in  insight  but  more  can  be  done,  the  parole  board  is  likely  to  take  the 
position  that  the  inmate  has  not  reached  his  peak  and  will  deny  parole  to 
pemiit  further  treatment.  Alcoholics  and  narcotic  addicts  seem  unique  in 
that  the  parole  board  apparently  takes  the  position  that  the  longer  the  in- 
carceration the  better  the  chances  of  rehabilitation.  These  inmates  will 
sometimes  be  denied  parole  at  the  initial  hearing  for  this  reason  despite  other 
favorable  factors. 

Parole  board  members  recognize  that  it  is  often  very  difficult  to  apply  the 
criterion  of  psychological  change.  A  member  of  the  Michigan  parole  board 
stated:  "A  parole  board's  most  difficult  task  is  to  determine  if  any  worth- 
while change  has  taken  place  in  an  individual  in  order  that  he  might  take 
his  place  in  society."  In  Michigan,  the  parole  board  frequently  questions 
the  inmate  about  his  offense  in  order  to  determine  whether  he  freely  admits 
his  guilt  and  has  feelings  of  remorse  for  his  conduct.  These  are  regarded  as 
favorable  signs  that  an  inmate  has  taken  full  responsibility  for  his  offense 
and  has  begun  the  process  of  rehabilitation.  Denial  of  guilt  or  lack  of  re- 
morse does  not  preclude  parole,  because  criteria  other  than  probable  success 
are  considered,  but  it  is  an  extremely  unfavorable  factor. 

The  difficulty  which  parole  board  members  experience  in  attempting  to 
determine  whether  there  has  been  a  change  in  the  inmate's  attitudes  finds 
expression  in  a  universal  fear  of  being  "conned.""  The  parole  board  shows 
considerable  concern  about  the  inmate  who  is  too  glib,  who  seems  to  have 
everything  down  pat  and  is  so  smooth  that  every  detail  of  his  story  fits  neatly 
into  place.  The  board  members  resent  inmates  who  seem  to  be  trying  to 
"con"  them  or  to  "take  them  in."  One  parole  board  member  in  Michigan 
showed  considerable  concern  in  particular  over  the  difficulty  which  "psycho- 
paths" cause  a  parole  board  which  looks  for  signs  of  psychological  change  in 
inmates: 

I  believe  the  psychopath  is  especially  adept  at  similating  rehabilitation 
and  reformation  and  gives  parole  boards  as  much  trouble  as  he  does 
psychiatrists,  I  believe  that  they  can  be  characterized  only  through  a 
careful  case  history  of  their  actions  and  that  any  standard  description 
of  them  lacks  a  sharp  focus  unless  it  relates  to  their  past  behavior  ex- 
tended over  many  years. 

Board  members  especially  suspect  simulation  in  the  claims  of  inmates  who 
report  remarkable  insight  and  gains  from  therapy.  For  this  reason,  they 
frequently  question  such  an  inmate  on  whether  he  found  it  difficult  at  first 

23.  This  fear  prevailed  even  among  members  of  the  Kansas  parole  board,  which  puti 
little  emphasis  upon  psychological  change  in  making  its  decisions.  In  one  case,  the  inmate 
seemed  to  the  parole  board  to  be  too  glib,  so  it  quickly  dismissed  him  and  denied  parole 
on  the  ground  he  was  a  "con  man." 
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to  talk  about  his  problems  in  therapy.  They  are  much  more  favorably  dis- 
posed toward  the  imnate  who  found  insight  hard  to  gain  at  first,  rather  than 
one  who  claims  he  found  it  easy  to  understand  himself  and  to  profit  quickly 
from  counseling  or  psychotherapy. 

Illustration  No.  2:  The  screening  committee  of  the  institution  recom- 
mended granting  parole  in  this  case.  The  inmate  had  received  inten- 
sive psychotherapy,  four  months  in  group  therapy  and  ten  months 
individual  therapy.  The  committee  felt  it  should  concur  with  the  psy- 
chiatrist who  recommended  parole  because  of  the  progress  made  in 
therapy.   The  parole  board  granted  parole. 

Difficulty  discovering  whether  an  inmate  has  made  progress  in  under- 
standing himself  accounts  in  large  part  for  the  great  reliance  which  parole 
board  members  place  on  the  recommendations  of  the  counselors  and  psy- 
chiatrists who  treat  inmates.  The  Michigan  parole  board  pays  close  atten- 
tion to  psychological  and  psychiatric  reports,  when  available.  Because  of 
personnel  shortages,  many  inmates  are  not  diagnosed  or  treated  by  psy- 
chologists, psychiatrists,  or  social  workers.  However,  examinations  are  made 
on  repeated  offenders,  those  with  case  histories  involving  assaultive  criminal 
acts,  and  those  who  exhibit  some  apparent  psychological  disturbance.  The 
parole  board  very  often  follows  the  recommendation  of  the  counselors  or 
psychiatrists  treating  the  inmate.  In  Wisconsin,  both  the  institutional 
committees,  which  make  recommendations  to  the  parole  board,  and  the 
parole  board  place  considerable  emphasis  upon  the  recommendations  of 
psychiatrists  who  have  observed  or  treated  particular  inmates.  If  an  inmate 
received  therapy  and  the  prognosis  is  hopeful,  it  weighs  heavily  in  favor  of 
parole,  although  this  fact  alone  may  not  be  sufficient  reason  to  persuade  the 
board  to  grant  it.  However,  if  an  inmate  makes  no  effort  to  obtain  therapy, 
or  worse,  refuses  it,  he  is  almost  certain  to  be  denied  parole  unless  other  very 
important  positive  factors  arc  present.  A  negative  recommendation  from  a 
psychiatrist  treating  an  inmate  almost  invariably  results  in  denial  of  parole.** 

2.    Participation  in  Institutional  Programs 

Illustration  No.  3 :  The  inmate,  sentenced  for  forgery,  had  been  a 
valuable  asset  to  the  institution  because  he  was  an  experienced  electri- 
cian. The  institutional  recommendation  was  for  parole  denial,  char- 
acterizing him  as  a  "chronic  offender."  The  social  services  supervisor 
noted  that  no  one  had  observed  any  change  in  him  and  he  had  not 

,24.  In  one  Wisconsin  case,  the  screening  committee  recommendation  was  as  follow*: 
"Paranoid  psychosis.  Thinks  wife  maneuvered  him  into  murdering  her.  Piychiatriit 
reports  too  dangeroui  for  release.  Deny."  The  parole  board  quickly  denied  parole 
on  the  basis  of  the  psychiatric  recommendation. 
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requested  psychotherapy.  ^Vhcn  he  was  called  into  the  parole  hearing 
room,  the  first  question  was  whether  he  had  a  job  plan  if  released.  The 
prisoner  indicated  that  he  wanted  to  look  for  work  as  a  refrigeration 
nvcchanic.  A  parole  board  member  then  noted  the  inmate's  drinking 
problem  and  its  possible  effect  in  the  future.  The  prisoner  indicated  he 
felt  he  could  make  it.  The  parole  board  member  then  asked  the  inmate 
if  he  had  done  anything  about  his  alcohol  problem  while  confined. 
The  inmate  indicated  he  could  not  do  anything  about  it  because  he 
was  working  seven  days  a  week  in  the  institution.  The  parole  board 
member  asked  which  was  more  important,  working  at  the  institution 
or  seeking  psychiatric  help  concerning  the  very  problem  that  would 
bring  him  back  to  the  institution.  He  told  him  if  he  really  wanted  psy- 
chotherapy he  could  have  received  it  despite  the  seven-day  work 
schedule  at  the  institution.  The  inmate  was  asked  what  in  his  present 
situation  had  changed  that  would  make  him  a  good  parole  risk.  To 
this  the  prisoner  replied  that  he  would  have  to  make  it  or  give  up.  He 
claimed  that  if  he  works  steadily  he  has  no  problems,  and  that  as  long 
as  he  has  work  on  the  outside  he  feels  he  can  adjust  on  parole.  A 
parole  board  member  then  noted  to  him  that  working  was  not  the 
problem  because  he  always  had  a  good  work  record  and  was  consid- 
ered a  very  skilled  person.  He  was  told  that  this  type  of  case  was  the 
most  difficult  to  decide,  principally  because  of  the  alcohol  problem  in- 
volved. After  the  hearing,  the  board  unanimously  denied  parole. 

In  many  institutions  there  are  a  number  of  programs  and  activities  de- 
signed to  assist  the  inmate  in  changing  his  attitudes  and  eliminating  the 
problems  thought  to  be  causative  of  his  criminal  conduct.  Examples  of 
these  are  group  and  individual  therapy,  alcoholics  anonymous,  self  improve- 
ment (Dale  Carnegie)  courses,  academic  education  and  vocational  training, 
and  opportunity  for  religious  training  and  worship.  One  of  the  indications 
of  probable  parole  success  used  by  the  board  is  the  extent  to  which  the  in- 
mate has  availed  himself  of  these  programs.  This  is  viewed  as  indicating  that 
the  inmate  is  making  a  serious  attempt  to  rehabilitate  himself.  The  inmate 
who  participates  in' these  programs  is  regarded  as  a  better  risk  even  if  no 
noticeable  personality  change  is  effected  than  is  the  inmate  who  is  just  "serv- 
ing his  time"  with  no  genuine  effort  at  change. 

If  an  inmate  appears  before  the  parole  board  with  a  problem  which 
might  be  alleviated  by  participation  in  any  of  these  programs,  he  may  be 
urged  to  participate  if  parole  is  denied.  He  may  in  fact  be  told  that  in  his 
case,  participation  is  the  surest  way  to  be  paroled.^' 

25.  Prison  personnel  may  also  foster  the  notion  that  participation  in  institutional  pro- 
grams is  important  for  parole,  as  the  following  statement  concerning  prison  academic  and 
vocational  education  indicates: 

Other  kinds  of  corruption  in  prison  schooling  are  stimulated  by  the  fact  that  most 
correctional  systems,  appropriately,  let  their  inmates  know  that  participation  in 
prison  school  will  be  rewarded.   The  main  reward,  an  uncertain  one,  is  that  school- 
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One  of  the  difficult  problems  in  applying  this  criterion  is  the  availability 
of  institutional  programs,*'  particularly  psychotherapy.  This  is  a  problem 
of  particular  concern  to  the  Michigan  parole  board  because  at  the  state 
prison  the  average  caseload  per  counselor  is  325.  One  parole  board  member 
stated : 

What  good  docs  it  do  to  select  a  good  risk  for  a  parole  camp,  thinking 
that  fresh  air  and  sunshine  will  automatically  rehabilitate  him,  and  not 
provide  him  with  anyone  to  discuss  his  personal  problems  with  over  a 
period  of  three  or  four  years?  I  have  asked  dozens  of  inmates  if  they 
have  ever  had  an  opportunity  to  discuss  personal  problems  with  any- 
one during  a  period  of  many  years'  imprisonment  and  most  of  them 
have  said  that  they  have  not.  I  believe  that  psychological  treatment, 
counseling,  and  guidance  must  begin  with  the  inmate's  entrance  into 
an  institution  and  should  be  a  continuing  process  leading  up  to  parole. 
I  do  not  believe  that  custodial  care  alone  ever  led  to  any  spontaneous 
rehabilitation  of  an  inmate. 

Concern  over  lack  of  adequate  personnel  for  bringing  about  change  in 
imprisoned  offenders  is  illustrated  by  the  statement  of  another  board  mem- 
ber: "It  would  almost  be  better  not  to  have  any  counseling  or  psychotherapy 
available  than  to  have  a  negligible  amount  and  claim  we  have  sufficient  to 
cause  any  change  for  the  better  in  an  inmate." 

The  availability  of  programs  is  an  imporUnt  factor  in  the  weight  given 
to  participation  or  failure  to  participate  in  programs.  At  the  time  of  the 
field  survey,  Kansas  had  \irtually  no  counseling  or  similar  programs  in  its 
adult  penal  institutions.  As  a  result,  the  parole  board  was  unable  to  use  this 
factor  in  its  decisions.  In  ^Visconsin's  new  medium  security  institution,  how- 
ever, many  programs  are  a%ailable.  At  that  institution,  the  parole  board 
gives  even  more  attention  to  participation  in  programs  than  it  does  at  other 
Wisconsin  institutions. 

There  is  evidence  that  in  some  cases  in  which  parole  is  denied,  the  parole 
board  may  be  concerned  about  the  effects  on  the  other  inmates  of  a  parole 
grant  to  one  who  has  not  availed  himself  of  a.iy  of  the  institutional  pro- 
grams. One  parole  board  member  in  Wisconsin  said  that  if  an  inmate 
appeared  for  parole  and  all  prognosticating  factors  were  in  his  favor  for 
adjustment  under  supervision,  and  even  if  he,  the  parole  board  member, 


ing  may  impress  the  parole  board  favorably.    Although  the  validity  of  this  belief 
varies,  it  usually  is  cultivated  assiduously  by  prison  staff.    Glaser,  The  Effectiveness 
of  Correctional  Education,  .\ir.erican  J.  Correction,  March-April  1966,  p.  4,  8. 
26.  A  Michigan  parole  board  member  criticized  the  institutions  for  not  taking  advan- 
tage of  awakening  religious  interests  in  inmates  who  have  shown  a  desire  for  religioui 
counseling  and  instruction.    He  said  this  is  partially  due  to  the  "determinist"  training  of 
those  on  the  institutional  staffs  with  training  in  the  social  sciences. 
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thought  the  individual  would  successfully  complete  parole,  he  still  would 
vote  to  deny  parole  if  the  inmate  had  made  no  efTort  at  all  to  change  him- 
self by  participation  in  institutional  programs.  Thus  conceived,  the  parole 
decision  becomes  a  means  of  encouraging  participation  in  the  institution's 
programs,  much  as  it  may  be  used  to  encourage  compliance  with  the  in- 
stitution's rules  of  disciplined^ 

3.    Institutional  Adjustment 

Illustration  No.  4:  The  inmate  had  received  concurrent  sentences 
totaling  three  to  fifteen  years  for  assault  with  intent  to  rob,  assault  and 
armed  robber)',  and  larceny.  He  had  served  four  years  at  the  time  of 
the  hearing.  Parole  had  been  denied  at  two  previous  hearings.  The 
inmate  had  maintained  he  was  innocent.  Institutional  reports  charac- 
terized him  as  a  guardhouse  lawyer  who  was  always  critical  of  other 
inmates,  had  a  quick  temper,  and  was  difBcult  to  get  along  with.  His 
adjustment  in  his  work  assignment  in  the  laundry  was  satisfactory,  al- 
though he  was  always  finding  fault  with  the  institution.  The  institu- 
tional committee  recommended  denial  of  parole  because  of  the  inmate's 
hostility  to  authority.  At  the  hearing,  the  inmate  still  asserted  his 
innocence.  In  denying  parole,  the  board  listed  the  following  reasons: 
"resents  institutional  authority,  jail  house  lawyer,  denies  ofTense,  has  a 
bad  temper,  has  a  generally  poor  institutional  adjustment." 

One  factor  in  the  parole  decision  is  the  way  in  which  the  inmate  has 
adjusted  to  the  daily  life  of  the  institution.  In  Michigan  and  Wisconsin, 
records  of  conformity  to  institutional  disciplinary  rules,  of  work  progress 
and  adjustment,  and  of  other  contacts  by  institutional  personnel  bearing  on 
adjustment  are  contained  in  the  case  file.  In  Kansas,  information  on  the 
inmate's  institutional  adjustment  is  limited  to  a  record  of  disciplinary  in- 
fractions.^^ The  parole  board  in  each  of  the  states  apparently  regards  the 
inmate's  ability  to  conform  to  the  institution's  rules  and  to  get  along  with 
other  inmates,  custodial  personnel,  and  supervisors  as  some  indication  of  his 
probable  adjustment  under  parole  supervision.  Most  inmates  appearing 
for  parole  have  a  record  of  fairly  good  institutional  adjustment.  The  fact 
that  for  many  of  them  parole  is  denied  indicates  that  good  adjustment  itself 
is  not  sufficient  for  a  parole  grant.  It  is  likely  that  good  adjustment  is  a 
minimum  requirement  for  parole,  one  which  must  be  met  in  order  to  qual- 
ify an  inmate  for  favorable  parole  consideration  but  which  is  itself  not  suffi- 
cient for  a  favorable  decision.  In  Kansas,  where  parole  information  is  scanty, 
the  fact  that  the  board  has  a  record  of  disciplinary  infractions  probably 
gives  the  factor  of  institutional  adjustment  greater  weight  than  in  the  other 

27.  See  text  accompanying  notes  78-82  infra. 

28.  See  text  accompanying  note  12  supra. 


95-262  O  -  73  -  pt.    7B 
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two  States.  Also,  both  members  of  the  Kansas  parole  board  were  former 
wardens,  persons  who  would  be  expected  to  give  more  weight  to  institutional 
adjustment. 

In  all  three  states,  poor  adjustment  can  be  a  negative  factor  in  the  parole 
decision,  sufficient  in  itself  for  a  parole  denial.  For  example,  if  an  inmate 
with  a  record  of  assaultive  behavior  continues  this  pattern  within  the  insti- 
tution, it  is  regarded  as  evidence  that  there  has  been  no  personality  change. 
It  is  often  difficult  to  determine  whether  the  board  is  interested  in  the  in- 
mate's disciplinary  record  as  an  indication  of  his  probable  adjustment  on 
parole  or  whether  it  is  concerned  about  the  effect  which  parole  of  an  inmate 
with  a  bad  institutional  record  would  have  on  the  efforts  of  the  institutional 
administrator  to  maintain  discipline.  In  many  cases  it  seems  likely  that  the 
board  is  interested  in  both.*" 

4.    Criminal  Record 

Illustration  No.  5:  The  inmate  was  a  fifty-three  year  old  man  serv- 
ing two  concurrent  terms  of  three  to  five  years  for  forging  and  uttering. 
He  was  an  eleventh  offender.  He  had  served  almost  two  years  of  the 
present  sentence  and  was  appearing  for  his  first  parole  hearing.  He 
had  made  a  good  institutional  adjustment,  but  the  screening  commit- 
tee of  the  institution  recommended  a  denial  of  parole  because  of  his 
criminal  record.  His  record  began  in  1927  and  involved  convictions 
and  prison  sentences  for  abduction,  rape,  larceny,  and  forgery.  The 
interview  did  not  last  longer  than  two  or  three  minutes,  only  long 
enough  for  the  inmate  to  smoke  a  cigarette.  He  was  asked  if  he  had  a 
final  comment  to  make  and,  after  he  left  the  hearing  room,  the  board 
briefly  discussed  his  prospects  if  released.  No  parole  plan  had  been 
developed.  The  board  members  unanimously  denied  parole  without 
further  discussion. 

Most  inmates  appearing  for  parole  hearing  have  had  at  least  one  criminal 
conviction  prior  to  the  one  for  which  they  were  sentenced.  The  extent  and 
nature  of  the  criminal  record  is  a  factor  of  considerable  importance  in  the 
parole  decision."  The  inmate's  criminal  record  is  regarded  as  evidence  of 
his  potentiahty  for  "going  straight"  if  released  on  parole.  Other  factors 
being  equal,  it  will  take  more  evidence  of  change  in  attitude  to  convince 


29.  For  a  discussion  of  the  maintenance  of  prison  discipline  as  a  factor  in  the  parole 
decision  sec  notes  78-82  infra  and  accompanying  text, 

30.  In  a  study  of  parole  criteria  used  by  the  Wisconsin  parole  board,  the  inmate'f 
prior  criminal  and  juvenile  record  was  the  factor  mentioned  by  the  board  most  frequently 
ai  a  strong  reason  for  denial  of  parole.  Hendrickson  &  Schultz,  A  Study  of  the  Criteria 
Influencing  the  Decision  to  Grant  or  Deny  Parole  to  Adult  Offenders  in  Wisconsin  Cor- 
rectional Institutions  36-37,  1964  (unpublished  thesis  in  University  of  Wisconsin  School 
of  Social  Work). 
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the  parole  board  that  an  inmate  with  a  long  record  has  reformed  than  one 
without. 

Statutes  in  some  states  exclude  the  possibility  of  parole  or  greatly  postpone 
the  parole  eligibility  of  inmates  with  prior  convictions."  A  Kansas  statute 
provided  that  inmates  who  have  served  two  prior  tcnns  in  a  penitentiary 
are  ineligible  for  parole."  Even  in  a  jurisdiction  with  liberal  parole  eligibil- 
ity laws,  an  extensive  prior  criminal  record  may  result  in  a  routine  denial 
of  parole  at  the  first  hearing."  In  the  illustration  case,  the  inmate  received 
his  first  parole  hearing  under  Wisconsin  law^*  after  two  years.  Although 
there  would  normally  be  a  strong  expectation  that  a  forger  would  be  re- 
leased at  the  end  of  two  years  in  Wisconsin,"  parole  was  routinely  denied 
because  of  the  long  criminal  record.  It  could  theoretically  be  asserted  that 
routine  parole  denials  because  of  prior  record  would  be  less  likely  to  occur 
in  a  jurisdiction,  like  Michigan,  where  parole  eligibility  depends  upon  a 
judicially  set  minimum  sentence,"  because  the  trial  judge  could  be  expected 
to  increase  the  minimum  as  a  result  of  the  prior  criminal  conduct.  The 
Michigan  parole  board  has  frequently  complained,  however,  that  inmates 
sentenced  from  Detroit  with  long  records  are  often  given  minimum  sen- 
tences which  are  so  short  that  they  compel  routine  denial  at  the  first  hearing. 
This  can  be  explained  largely  by  the  necessity  for  keeping  minimum  sen- 
tences low  in  Detroit  in  order  not  to  interfere  with  guilty  plea  bargaining.'^ 

Although  routine  denials  at  the  initial  hearing  because  of  prior  record 
are  common  in  Michigan,  the  parole  board  has  consciously  refrained  from 
using  a  rule  of  thumb  excluding  parole  consideration  for  serious  recidivists. 
One  member  of  the  board  said  that  he  does  not  believe  in  any  rule  of 
thumb  such  as  four-time  losers  cannot  be  rehabilitated,  but  believes  that  the 

31.  For  a  collection  of  these  statutes  see  Model  Penal  Code  §  305.10,  comment 
(Tent.  Draft  No.  5,  1956). 

32.  Kan.  Laws  1903,  ch.  375,  §  9,  repealed  by  Kan.  Laws  1957,  ch.  331,  §  37. 

33.  The  supervisor  of  the  Social  Service  Department  at  the  Wisconsin  State  Reforma- 
tory and  a  member  of  the  Wisconsin  parole  board  agreed  that  although  all  inmates  are 
given  their  initial  parole  hearings  after  serving  nine  months  at  the  Reformatory,  ofTenden 
with  a  long  criminal  record  will  not  be  released  at  the  initial  hearing  unless  there  is  a 
remarkable  improvement  in  attitude. 

34.  Wis.  Stat.  Ann.  §  57.06  (Supp.  1965).   See  note  4  supra. 

35.  See  note  51  infra  and  accompanying  text. 
?5.  See  note  5  supra. 

M .  The  pressures  to  reward  a  guilty  plea  with  leniency  in  sentencing  appear  to  be 
greatest  in  the  urban  areas,  apparently  because  that  is  where  the  problems  of  court  con- 
R.'stion  arc  most  severe.  It  would  be  expected,  therefore,  that  one  would  find  shorter 
sentences  fr..m  the  urban  areas  of  a  state  than  from  the  rural.  This  expectation  seems  sub- 
stantiated '-.x  all  three  states,  although  no  systematic  exploration  of  this  thesis  was  made. 
For  a  brief  discussion  of  guilty  plea  bargaining  in  the  three  states  see  text  accompanying 
notes  2-9  supra. 
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process  of  maturation  comes  late  with  many  persons  and  that  rehabilita- 
tion can  take  place  within  the  personality  of  a  multiple  offender  as  well  as 
a  first  oflcnder. 

In  many  cases  it  seems  clear  the  board  is  more  concerned  with  whether 
an  inmate  has  had  prior  penitentiary  experience  than  with  the  criminal 
record  itself.  Indeed,  an  inmate  with  only  a  juvenile  record,  an  adult  arrest 
record,  or  adult  conviction  resulting  only  in  probation  will  be  regarded  by 
the  institution  and  the  parole  board  as  a  "first"  offender.  Parole  may  be 
granted  rather  early  despite  prior  failure  under  community  supervision"  on 
the  theory  that  the  inmate's  first  adult  institutional  experience  may  have  had 
a  shock  value. 

The  parole  board  also  considers  offenses  the  inmate  has  admitted  com- 
mitting but  for  which  he  has  not  been  convicted.  In  both  Michigan  and 
Wisconsin,  an  offender  who  has  confessed  to  a  number  of  offenses  is  nor- 
mally charged  only  with  the  one  or  two  most  serious  ones.  The  uncharged 
offenses  are  described  in  the  presentence  report  for  consideration  by  the  trial 
judge  in  sentencing.  The  presentence  report  describing  the  uncharged 
offenses  is  normally  included  in  the  parole  board  case  file.  Doubtless,  the 
uncharged  offenses  influence  the  board  in  its  decision.  Members  of  the 
Michigan  parole  board  stated  they  consider  the  presentence  report  to  be 
particularly  valuable  in  determining  the  extent  and  nature  of  the  uncharged 
offenses. 

A  member  of  the  Wisconsin  parole  board  said  uncharged  offenses  arc 
not,  without  more,  an  important  factor  in  the  board's  estimation  of  probable 
parole  success.*"  As  an  example,  he  cited  a  case  of  a  young  man  who  for  the 
first  time  in  his  life  went  on  a  drinking  spree  and  committed  ten  burglaries. 
The  mere  fact  that  he  committed  ten  burglaries  probably  would  not  influ- 
ence the  parole  board  in  its  decision  to  grant  parole.  The  parole  board 
member  added,  however,  he  did  not  intend  to  say  that  if  the  numerous 
offenses  committed  by  an  inmate,  whether  charged  or  not,  indicated  a 
pattern  of  serious  behavior  and  a  seriously  disturbed  personality,  they  would 
not  be  taken  into  consideration.  He  concluded  that  what  the  offenses 
represent  in  terms  of  the  individual's  entire  personality  and  the  risk  to  the 
community  is  considered,  rather  than  the  isolated  fact  that  he  committed 
a  certain  number  of  offenses. 


38.  For  a  discussion  of  the  inmate's  performance  under  prior  probation  or  parole  super- 
vision as  a  factor  in  the  parole  decision  see  notes  40-42  infra  and  accompanying  text. 

39.  As  an  aside  he  added  that  whether  sentences  are  imposed  consecutively  or  concui^ 
rently  has  no  influence  on  the  parole  decision  if  the  inmate  is  legally  eligible  for  parole. 
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5.    Prior  Experience  Under  Community  Supervision 

Illustration  No.  6:  The  inmate  was  serving  a  one  to  four-year  sen- 
tence for  larceny.  He  was  sentenced  in  December  1953,  paroled  in 
July  1955,  and  violated  his  parole  in  November  1955.  The  violation 
consisted  of  drinking  and  absconding.  This  was  his  first  parole  hearing 
since  his  return  as  a  violator  nine  months  ago.  Prior  to  the  sentence  for 
this  offense  he  had  been  on  probation  for  a  different  offense  and  had 
violated  probation.  The  Board  unanimously  denied  parole.  One  mem- 
ber, in  dictating  his  comments  on  the  case,  said  the  inmate  had  been 
back  in  the  institution  only  nine  months  and  while  his  institutional  ad- 
justment was  good,  he  was  a  previous  probation  and  parole  violator, 
had  an  alcohol  problem,  and  was  not  interested  in  treatment. 

The  inmate's  experience  under  community  supervision  is  an  important 
consideration  in  the  parole  decision.  Many  of  the  inmates  appearing  for 
parole  hearings  have  had  probation,  which  they  may  or  may  not  have  vio- 
lated, and  some  of  them  are  serving  a  sentence  imposed  because  they  vio- 
lated probation.***  Many  inmates  with  long  criminal  records  have  had 
experience  on  parole  as  well  as  probation;  this  is  regarded  as  an  espe- 
cially important  indication  of  what  behavior  can  be  expected  of  them  if 
they  are  paroled.*^ 

The  extent  the  parole  board  should  rely  on  the  inmate's  parole  experience 
is  a  problem  which  inevitably  arises  when,  as  in  the  illustration  case,  an 
inmate  who  has  been  returned  to  the  institution  as  a  parole  violator  appears 
before  the  board  in  a  hearing  for  re-parole.  More  evidence  of  a  change 
in  outlook  is  required  to  convince  the  board  to  parole  him  than  when 
he  originally  was  given  parole.  Parole  boards  in  the  states  studied  do 
not  have  a  flat  rule  with  regard  to  re-paroles.  Many  inmates  are  given 
second  paroles  and  some  even  third  paroles,  although  the  board  may  warn 

40.  There  is  an  indication  that  inmates  committed  to  the  Wisconsin  State  Reformatory 
for  probation  violation  au-e  routinely  denied  parole  at  their  initial  hearing,  held  after  nine 
months  in  the  institution.  It  is  clear  the  nature  of  the  probation  violation  is  as  important 
as  the  fact  of  violation.  In  one  case  at  the  Reformatory,  an  inmate  who  was  appearing 
for  his  initial  hearing  on  a  probation  violation  commitment  was  denied  parole.  He 
had  been  placed  on  probation  on  a  conviction  for  armed  robbery.  He  violated  probation 
by  carrying  a  gun  and  the  probation  was  revoked.  He  admitted  to  the  parole  board  that 
he  had  intended  to  use  the  gun  in  a  hold-up  to  get  money  to  abscond  from  the  state. 

41.  Again,  it  is  clear  that  the  nature  of  the  violation  is  as  important  as  the  fact  of 
violation,  particularly  whether  the  violation  and  the  original  ofTense  form  a  pattern 
which  seems  to  indicate  a  personality  trait  and  whether  there  is  any  evidence  of  i  change 
in  the  problem  aspects  of  the  inmate's  personality.  However,  the  supervisor  of  'I  c  Social 
Service  Department  at  the  Wisconsin  State  Prison  stated  that  he  believed  th.n  -ormally 
parole  violated  by  a  new  ofTense  is  much  more  of  a  negative  factor  than  is  a  technical 
violation. 
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them  that  this  is  their  "last  chance,"  and  that  a  violation  of  this  parole  will 
result  in  service  of  the  maximum  sentence.*' 

Illustration  No.  7:  The  inmate  was  sentenced  to  two  and  one-half 
to  five  years  for  larceny  by  conversion.  He  had  already  served  twenty 
months.  He  had  a  long  criminal  record  and  had  previously  been  in 
three  other  prisons  in  various  states  on  charges  of  breaking  and  enter- 
ing. All  of  his  prior  sentences  were  "flat"  sentences  and  he  had  never 
spent  time  on  parole.  The  inmate  demonstrated  some  signs  of  begin- 
ning to  understand  his  problem.  His  case  was  continued  for  ten 
months,  an  indication  that  he  probably  would  be  paroled  at  his  next 
hearing. 

The  absence  of  experience  on  parole  may  be  a  favorable  factor.  In  the 
illustration  case,  one  of  the  parole  board  members  said  they  were  in  effect 
promising  a  parole  grant  because  although  the  inmate  had  a  long  prior 
record,  he  had  never  had  a  parole  from  any  institution  and  it  was  not  ac- 
tually known  what  he  could  do  under  supervision.  The  board  is  under- 
standably unwilling  to  assume  that  recidivism  without  parole  is  a  clear  in- 
dication of  a  high  probability  of  recidivism  with  parole. 

6.    Parole  Plan 

Illustration  No.  8:  The  inmate,  a  youth,  had  no  family  to  which  he 
could  return  upon  release.  He  indicated  a  desire  to  work  as  a  machinist 
and  live  at  the  YMCA  in  a  particular  small  city.  The  pre-parole  re- 
port pointed  out  that  it  was  probably  impossible  for  a  seventeen  year 
old  boy  to  secure  employment  as  a  machinist  and,  in  any  event,  such 
positions  in  that  particular  small  city  were  practically  non-existent. 
The  parole  agent  conducting  the  pre-parole  investigation  reviewed  the 
inmate's  long  juvenile  record  and  concluded  that  placement  in  a 
YMCA  was  unrealistic  because  he  needed  considerably  more  super- 
vision. The  agent  felt  the  youth  was  not  a  proper  subject  for  a  group 
home  because  he  had  leadership  qualities  which  might  lead  other  boys 
into  trouble.  He  was  too  old  for  a  foster  home  and  probably  would 
not  adjust  in  that  setting.  Therefore,  the  agent  felt  the  only  alternative 
available  was  to  place  the  inmate  on  a  farm  until  he  reached  an  age 
when  he  could  support  himself  fully  without  control  and  discipline. 
The  board  paroled  the  inmate  to  a  farm  placement. 

42.  Some  of  the  re-paroles  probably  occur  because  the  mandatory  release  date  is  ap- 
proaching and  the  board  prefers  to  give  the  inmate  some  community  supervision  even 
though  he  has  shown  a  tendency  not  to  profit  from  it  in  the  past.  See  text  accompany- 
ing notes  52-58  infra. 

In  Michigan,  the  parole  board,  with  the  consent  of  the  sentencing  judge,  can  parole 
an  inmate  prior  to  his  legal  eligibility  under  a  statutory  procedure  called  "special 
consideration."  Mich.  Stat.  Ann.  §  28.2303  (1954).  There  is  an  indication  that  a 
violation  of  such  a  "special  parole"  weighs  particularly  heavily  against  re-parole  because 
the  parole  board  has,  in  a  measure,  vouched  for  the  inmate  by  secuiing  special  parole  in 
the  first  place. 
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The  inmate's  parole  plan — his  employment  and  residence  arrangements — 
is  considered  in  some  cases  an  important  factor  in  determining  the  proba- 
bility of  parole  success.  It  is  considered  a  favorable  sign  if  an  inmate  has 
made  a  serious  attempt  to  develop  a  suitable  parole  plan  because  it  indicates 
he  is  thinking  about  his  future.  Even  when  a  parole  plan  has  been  de- 
veloped and  its  feasibility  verified  by  the  pre-parole  investigation,  it  is  still 
necessary  to  determine  whether  it  will  help  or  hinder  the  inmate's  adjust- 
ment on  parole.*' 

When  an  inmate's  parole  plan  seems  inadequate,  the  parole  board  may 
deny  parole  or  defer  it  for  a  short  time.  If  the  original  plan  seems  inade- 
quate but  an  alternative  has  been  developed  by  the  field  agent  conducting 
the  pre-parole  investigation,  or  is  otherwise  available,  the  parole  board  may 
immediately  grant  parole  on  the  condition  that  the  inmate  accef  t  the  new 
plan.  Unlike  other  factors  relating  to  probable  parole  success,  then,  the 
parole  plan  can  be  manipulated  in  order  to  increase  the  probability  of  suc- 
cess. In  the  illustration  case,  the  job  plan  was  not  feasible  and  the  residence 
plan  was  considered  inadequate.  A  new  job  and  residence  plan  was  de- 
veloped and  parole  was  granted  on  the  basis  of  it. 

In  Wisconsin,  the  Special  Review  Board,  the  release  authority  for  persons 
incarcerated  under  the  Sex  Crimes  Law,**  makes  extensive  use  of  special 
parole  plans  for  certain  types  of  offenders.  The  Board's  experience  has  been 
that  the  best  solution  in  incest  cases  is  to  parole  the  inmate  to  a  place  other 
than  that  where  the  relative  with  whom  he  was  having  incestuous  relations 
lives.  Similarly,  the  Board  has  developed  "protective  placements"  in  rural 
areas  of  the  state  for  higher  risk  indecent  liberties  cases. 

The  unavailability  of  employment  for  parolees  and  its  general  inade- 
quacy causes  problems.  Statutes  in  some  states  require  the  inmate  to  have 
a  job  before  he  can  be  released  on  parole.*'  Parole  boards  and  field  agents 
find  it  difficult  to  comply  with  these  statutes  and  often  must  be  satisfied  with 
only  a  vague  promise  of  a  temporary,  unsubstantial  job,  or  even  with  no  job 
offer  but  only  an  expectation  that  some  job  can  be  found  shortly  after  re- 
lease. If  the  parole  board  feels  unemployment  may  seriously  jeopardize 
adjustment  on  parole,  it  may  deny  parole  until  the  employment  picture 
brightens.   With  many  uaskilled  workers,  this  necessitates  a  denial  of  parole 


43.  The  pre-parole  report  in  Kansas  simply  verifies  home  and  job  arrangeraenti,  if  any. 
No  attempt  is  made  to  evaluate  rommunity  sentiment  or  the  suitability  of  the  placement 
plan.  Parole  board  members  in  Kansas  complained  frequently  about  the  scanty  informa- 
tion the/  received  frora  the  field. 

44.  Wm.  SfAT.   \nn.   §  959.15  (1958). 

45.  See,  ^.g.,  Kan.  T.aws  1903,  ch.  375,  §  5,  repealed  by  Kan.  Laws  1957,  ch.  331,  { 
37.    For  a  fuller  discussion  see  notes  134-141   infra  and  accompanying  text. 
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in  the  winter  in  the  expectation  that  the  possibility  of  securing  unskilled 
employment  will  be  greater  in  the  summer  and  the  inmate  can  be  paroled 
then/'  Normally,  the  parole  board  must  be  satisfied  if  the  inmate  has  only 
a  possibility  of  an  unsubstantial  job.  In  cases  in  which  prior  involvement 
with  the  law  has  repeatedly  occurred  during  periods  of  unemployment,  how- 
ever, the  board  may  refuse  to  parole  the  inmate  unless  he  has  a  firm  ofler 
of  substantial  employment.*^ 

Normally,  the  inmate's  residence  plan  is  investigated  to  verify  that  he  will 
be  accepted  in  the  home  or  institution  and  to  determine  what  the  physical 
conditions  are  and  who  the  inmate's  associates  will  be.  The  parole  board 
usually  attempts  to  persuade  the  inmate  to  return  to  his  family,  if  he  has 
one  and  they  are  willing  to  take  him  back,  especially  if  he  is  young." 

The  attitude  of  the  community  in  which  the  inmate  wishes  to  reside  and 


46.  Often,  the  lack  of  immediate  available  employment  is  adverted  to,  almost  as  an 
afterthought,  as  one  of  several  reasons  for  denial  of  parole.  For  example,  one  institutional 
recommendation  for  denial  read:  "Repeater.  He  has  done  nothing  toward  self-improve- 
ment. His  type  of  work  is  available  in  the  spring."  In  another  case,  one  reason  given  by 
a  board  member  for  denial  of  parole  was  that  the  inmate  should  be  paroled  in  the  sum- 
mer because  employment  suitable  to  his  defective  mental  ability  would  be  easier  to  secure 
then. 

47.  In  one  case,  the  information  before  the  parole  board  revealed  that  the  inmate  had 
a  very  unstable  employment  history  and  that  all  of  his  offenses,  including  the  present 
burglary,  were  committed  during  periods  of  unemployment.  One  of  the  parole  board 
members  said  he  would  not  parole  the  inmate  to  another  car  washer,  barber  shop  porter, 
or  other  tenuous  and  unsubstantial  job.  It  was  agreed  that  parole  should  be  granted  on 
the  conditions  of  no  drinking  and  a  substantial  and  firm  job  offer  before  release. 

'48.  In  one  case,  the  inmate,  upon  questioning  as  to  his  parole  plan,  responded  that 
although  he  had  a  mother  and  two  brothers  living  in  another  state  he  would  like  to  be 
paroled  in  this  state.  One  board  member  asked  him  if  he  didn't  think  it  would  be  best 
for  him  to  go  back  with  his  family.  The  inmate  replied,  "It  makes  me  feel  pretty  bad  to 
think  of  the  way  I've  lived  and  I  don't  want  to  go  back  around  them."  The  boafd  mem- 
ber pointed  out  that  the  inmate  would  have  a  better  chance  if  he  had  relatives  to  help 
him  make  his  initial  adjustment  on  parole.  He  explained  that  the  parole  board  usually 
prefers  to  parole  an  individual  where  he  has  family  ties  because  it  finds  the  chances  for 
success  on  parole  are  greater.  The  other  board  member  intervened  to  say,  "I'll  go  for 
parole  but  not  if  he  stays  in  this  state  where  he  got  into  trouble  due  to  drinking  and  bad 
associates."  It  was  decided  to  parole  the  inmate  to  his  family  out  of  state,  subject  to 
approval  of  home  conditions  and  employment  plans. 

In  another  case,  the  inmate,  thirty-six  years  of  age,  had  been  convicted  several  times 
of  check  forgery.  On  most  of  these  occasions,  he  had  been  placed  on  probation  because 
his  mother  made  restitution.  The  inmate's  plan  called  for  parole  to  the  city  where  his 
mother  lived.  A  parole  board  member  asked  the  inmate  if  he  felt  he  should  return  to  the 
city  in  which  his  mother  lived.  The  inmate  replied  that  he  would  not  let  his  mother  in- 
terfere with  his  life  this  time.  The  other  board  member  noted  that  perhaps  such  a  long 
pattern  of  dependency  on  his  mother  would  be  hard  to  break  and  it  would  probably  be 
best  to  consider  placement  eleswhere.  It  was  decided  to  continxie  the  case  to  investigate 
the  possibility  of  placement  with  some  of  the  inmate's  other  relatives. 
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work  is  sometimes  considered  an  important  factor  in  adjustment  on  parole. 
This  is  especially  likely  if  the  inmate  plans  to  go  to  a  small  community, 
where  the  attitudes  of  a  number  of  citizens  may  make  a  substantial  difler- 
ence.  If  the  inmate  plans  to  work  and  live  in  a  large  city,  a  negative  atti- 
tude by  some  of  its  citizens  may  make  less  difTcrence.*' 

7.    Circumstances  of  the  Offense 

Illustration  No.  9:  The  inmate  was  convicted  of  armed  robbery 
and  was  sentenced  to  two  to  fifteen  years,  of  which  he  had  served 
eighteen  months  at  the  time  of  the  hearing.  He  had  no  previous  con- 
victions and  only  a  few  arrests  for  misdemeanors.  The  inmate's  ac- 
count of  the  ofTcnse  was  that  he  held  up  a  bus  and  was  arrested  almost 
immediately.  His  file  showed  he  had  been  destitute  at  the  time  of  the 
offense,  was  unemployed,  and  had  been  sleeping  in  parks.  The  file  also 
showed  a  good  work  record  when  he  was  employed.  He  had  a  letter 
to  show  the  parole  board  verifying  the  fact  that  if  there  were  an  open- 
ing he  could  get  his  old  job  back.  He  was  granted  parole  subject  to 
home  and  employment  placement. 

The  basic  indication  of  probable  recidivism  used  by  the  Michigan  and 
Wisconsin  parole  boards  is  evidence  of  personality  change  during  the  pe- 
riod of  institutionalization."  There  are  cases,  however,  in  which  the  parole 
board  may  regard  the  offense  as  situational  in  nature  and  not  necessarily 
the  result  of  a  personality  defect.  If  the  parole  board  has  some  assurance 
that  the  situational  factors  have  changed  during  the  period  of  incarceration, 
it  may  be  willing  to  grant  parole  despite  lack  of  evidence  of  personality 
change.  In  the  illustration  case,  the  ofTense  seemed  the  result  of  the  inmate's 
prolonged  unemployment,  and  the  parole  board  became  convinced  that  the 
probability  of  success  on  parole  would  be  high  if  the  inmate  were  employed. 

The  number  of  cases  in  which  the  boards  seem  to  regard  the  situational 
factors  as  predominating  is  small.  Certainly,  in  comparison  with  the  num- 
ber of  cases  in  which  inmates  explain  their  criminal  conduct  in  situational 
terms — bad  associates,  drinking,  unemployment,  family  disputes — the  num- 
ber of  cases  is  small.  It  is  difficult  to  determine  whether  the  situational  fac- 
tors in  the  offense  go  exclusively  to  the  probability  of  parole  success  or  also 
to  a  judgment  of  the  moral  blame  which  the  inmate  should  bear  for  his 
conduct.   In  the  illustration  case,  one  member  of  the  board  concluded  that 


49.  The  concern  of  the  parole  board  with  the  attitude  of  the  community  toward  the 
'imate  goes  beyond  its  efT-^t  on  parole  adjustment  and  rcfjects,  in  part  at  least,  the 
board'i  desire  t"-"  .'  Main  fjco  of  public  criticism  of  its  decisions.  See  notes  91-94  infra 
\nd  accompanyine  text. 


board' 

accompanying  text. 
50.  See  notcj  18-24  iup,-i  and  accompanying  text. 
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although  there  was  no  excuse  for  the  ofTcnse,  the  inmate's  circumstances 
did  appear  to  be  desperate  at  the  time  he  committed  it,  implying  that  the 
offense  was  "understandable." 

B.       The  Decision  to  Grant  Parole  for  Reasons 
Other  Than  the  Probability  of  Recidivism 

In  practice,  inmates  are  paroled  who  would  not  be  released  if  the  prob- 
ability of  recidivism  were  the  sole  criterion  for  the  decision.  Often,  inmates 
are  paroled  despite  the  board's  judgment  that  they  are  likely  to  commit  new 
criminal  offenses.  That  a  parole  board  sometimes  feels  compelled  to  parole 
inmates  who  are  not  rehabilitated  may  in  part  reflect  deficiencies  in  institu- 
tional treatment  programs.  It  is  clear,  however,  that  even  great  advances  in 
that  area  would  not  entirely  eliminate  the  necessity  for  making  decisions  of 
this  kind. 

1.    Seriousness  of  the  Anticipated  Violation 

Illustration  No.  10:  The  inmate,  a  fifty  year  old  man,  had  served 
two  years  on  concurrent  sentences  of  one  to  five  and  one  to  seven  years 
for  forgery.  No  parole  plan  had  been  developed.  He  was  a  seventh 
felony  offender.  His  record  for  forgery  extended  back  to  1933.  He  had 
served  two  previous  prison  terms.  The  institution  made  the  following 
parole  recommendation:  "Seventh  offender.  Chronic  offender.  Social 
adjustment  in  institution  was  good.  Psychiatrist  seemed  to  think  super- 
ficial progress  was  being  made,  however,  never  accepted  alcoholism  as 
a  problem.  Deny."  A  parole  board  member  began  discussing  with 
the  inmate  the  necessity  for  accepting  alcoholism  as  a  problem  and  told 
him  he  knew  he  would  be  back  as  a  parole  violator  if  he  did  not  stop 
drinking.  He  suggested  the  inmate  join  Alcoholics  Anonymous  after 
release.   The  board  voted  to  grant  parole. 

Parole  board  interest  in  predicting  behavior  on  parole  does  not  end  when 
the  probability  of  the  inmate's  violating  the  law  becomes  apparent.  The 
board  is  also  deeply  concerned  with  the  type  of  violation  likely  to  occur  if 
the  inmate  does  in  fact  violate.  The  board  is  willing  to  parole  on  less  evi- 
dence of  probable  success  when  it  is  apparent  that  a  violation,  if  it  occurs, 
is  not  likely  to  be  serious.  In  the  illustration  case,  one  of  the  parole  board 
members  said  he  was  voting  for  parole  because  the  inmate  was  the  type  of 
individual  who  just  wrote  small  checks  when  drunk  and  who  did  not  con- 
stitute a  serious  threat  to  the  community.  Another  board  member  said  he 
was  voting  to  grant  parole  and  added  that  "all  were  granting  with  tongue 
in  cheek."" 

51.  In  another  case,  the  board  paroled  a  twenty-four  year  old  man  convicted  of  check 
forgery.    He  had  one  prior  conviction  for  the  same  offense  on  which  he  had  been  given 
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The  potential  benefit  from  further  institutional  treatment  is  also  a  factor 
in  these  decisions.  Thus,  although  one  inmate  was  clearly  alcoholic  and  had 
a  long  record  of  arrests  for  public  intoxication,  he  was  paroled  at  his  initial 
hearing.  The  parole  board  concluded  he  was  a  harmless  person.  It  could 
see  little  point  in  keeping  him  in  the  institution  any  longer  because  he  had 
shown  Uttle  indication  of  having  enough  strength  to  quit  using  alcohol.  The 
board  concluded,  therefore,  not  only  had  the  institution  been  unable  to  do 
much  for  the  inmate,  but  it  was  extremely  unlikely  he  would  ever  be  able 
to  make  significant  gains  in  solving  his  problem. 

Finally,  the  board  is  concerned  in  these  cases  about  the  effect  of  parole 
on  the  inmate's  family.  If  the  inmate  is  retained  in  the  institution  there  is 
little  opportunity  for  him  to  make  significant  contributions  to  the  support  of 
his  dependents.  If  he  is  paroled,  however,  he  at  least  has  the  opportunity 
to  support  his  family.  In  Wisconsin,  nonsupport  offenders  normally  are 
paroled  as  soon  as  they  are  eligible.  The  parole  board  states  there  are  three 
reasons  for  this  policy:  they  are  unlikely  to  commit  a  serious  violation  of 
the  criminal  law,  the  institutional  program  is  of  little  aid  in  their  rehabilita- 
tion beyond  the  first  several  months,  and  parole  may  provide  financial 
support  for  the  family  for  a  time  as  well  as  the  benefits  which  may  accrue 
from  having  a  father  in  the  family  again. 

2.    Mandatory  Release  Date  Near 

Illustration  No.  11 :  The  inmate  was  a  nineteen  year  old  girl  serving 
a  sentence  of  six  months  to  one  year  for  larceny.  Her  prior  record  con- 
sisted of  one  conviction  for  drunkenness,  for  which  she  successfully  com- 
pleted a  one-year  probation  period.  At  the  time  of  the  hearing  she  had 
served  eight  months  on  the  sentence.  Her  conditional  release  date 
would  be  reached  in  another  three  months.  If  parole  were  denied,  she 
would  be  released  then  and,  after  one  month  under  supervision,  would 
receive  an  absolute  discharge.  The  board  decided  to  parole  her. 

Parole  boards  sometimes  find  themselves  in  the  position  of  choosing 
between  a  need  to  retain  the  inmate  in  prison  and  a  need  for  supervision 
and  control  over  him  after  he  is  released.  This  occurs  when  at  the  time  of 
the  parole  hearing  the  inmate  has  only  a  short  period  to  serve  until  he  must 
be  released  from  the  institution.  These  are  all  cases  in  which  the  maximum 
sentence,  whether  set  by  statute  or  by  the  trial  judge,  is,  in  the  view  of  the 
parole  board,  too  short  under  the  circumstances.    The  parole  board  fre- 


probation.  There  had  been  -aher  forgeries  but  he  was  not  convicted  of.  them  because  he 
Lud  made  restitution.  Wlicn  he  was  paroled  one  of  the  institutional  personnel  remarked 
tl  at  the  inmate  looked  like  a  good  parole  risk.  To  this  a  member  of  the  parole  board  re- 
plied, "Nonsense.    Statistics  show,  that  70%  of  all  forgers  are  repeaten." 
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quently  paroles  an  inmate  'despite  its  estimate  of  a  high  probability  of 
recidivism,  if,  in  its  view,  parole  supervision  is  needed  more  than  continued 
institutionalization. 

In  Kansas  and  Michigan,  the  inmate  must  be  released  unconditionally 
when  he  has  served  his  maximum  sentence,  less  allowances  for  good  time/^ 
No  period  of  parole  supervision  follows  release.  When  the  inmate  has  only 
a  short  period  to  ser\'e  until  his  maximum,  less  good  time,  the  parole  board 
frequently  feels  it  is  forced  to  parole  him  to  provide  supervision  and  control 
over  him  when  he  is  released.  In  Michigan,'^  the  imnate  must  be  discharged 
from  parole  super\ision  when  he  has  served  his  maximum  sentence,  less 
good  time  earned  in  the  institution  and  on  parole,  and  in  Kansas,^*  when 
he  has  served  his  maximum,  less  good  time  earned  while  incarcerated. 

In  Wisconsin,  the  inmate  must  be  released  from  the  institution  when  he 
has  served  his  maximum  sentence,  less  good  time,  but  the  release  is  con- 
ditional and  a  mandatory  period  of  parole  supervision  follows  during  which 
the  releasee  is  subject  to  the  same  conditions  and  possibilities  of  revocation 
which  apply  to  parolees  released  by  act  of  the  parole  board.  He  must  be 
discharged  from  parole  when  he  has  served  his  maximum  sentence  without 
allowances  for  good  time."  When,  as  in  the  illustration  case,  the  maximum 
sentence  is  short,  the  period  of  mandatory  parole  supervision  following 
release  at  the  maximum,  less  good  time,  is,  of  necessity,  quite  short.  In  the 
illustration  case,  the  period  of  supervision  would  have  been  one  month  had 
the  inmate  been  kept  until  her  mandatory  release  date.  Nevertheless,  the 
parole  board  felt  that  further  incarceration  would  be  useful  in  her  case. 
Thus,  it  was  forced  to  choose  between  what  it  regarded  as  an  inadequate 
period  of  institutionalization  and  an  inadequate  period  of  post-incarceration 
supervision.  It  chose  to  lengthen  the  period  of  supervision  at  the  expense 
of  the  institutionalization. 

The  position  might  be  taken  that  this  is  one  factor  to  consider  in  de- 
termining whether  the  maximum  sentence  should  be  fixed  by  the  trial  judge 

52.  Kan.  Stat.  Ann.  §  76-2421  (1964) ;  Mich.  Stat.  Ann.  §  28.1403  (1954);  Kan. 
Laws  1913,  ch.  219,  §  4,  repealed  by  Kan.  Laws  1957,  ch.  331,  §  37;  Kan.  Laws  1903, 
ch.  375,  §   1,  repealed  by  Kan.  Laws  1957,  ch.  331,  §   37. 

53.  Mich.  Stat.  Ann.  §  28.2312  (Supp.  1965).  Mich.  Stat.  Ann.  §  28.2308 
(1954)  provides  in  part:  "A  parole  granted  a  prisoner  shall  be  construed  simply  as  a 
permit  to  such  prisoner  to  go  without  the  enclosure  of  the  prison,  and  not  as  a  release, 
and  while  so  at  large  he  shall  be  deemed  to  be  still  serving  out  the  sentence  imposed  upon 
him  by  the  court,  and  shall  be  entitled  to  good  time  the  same  as  if  he  were  confined  in 
prison." 

54.  The  Kansas  good  time  laws  apply  only  to  prisoners  confined  in  correctional  in- 
stitutions.  Kan.  Laws  1905,  ch.  317,  §   1,  as  amended,  Kan.  Laws  1957,  ch.  472,  §   30. 

55.  Wis.  Stat.  A.n.v.  §  53.11(7)  (1958).  This  provision  is  commonly  referred  to  as 
the  conditional  release  law. 
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or  set  by  statute.  Thus,  it  could  be  argued  that  paroles  based  on  the  ap- 
proach of  the  mandatory  release  date  would  be  less  frequent  when  the 
maximum  is  set  by  statute  than  when  set  by  the  trial  judge.  One  would 
expect  to  find,  therefore,  that  this  is  more  of  a  problem  in  Wiscoasin  than  in 
Kansas  and  Michigan."  This  docs  not  seem  to  be  the  case.  There  may  be 
any  number  of  reasons  for  this,  including,  perhaps,  the  fact  that  the 
Wisconsin  parole  board  may  be  more  liberal  in  granting  paroles  than  the 
boards  in  Michigan  and  Kansas.  Another  reason  may  be  that  in  Wisconsin 
the  mandatory  release  is  followed  by  a  mandatory  period  of  supervision. 
Unlike  the  boards  in  the  other  two  states,  the  parole  board  in  Wisconsin 
must  simply  determine  whether  the  period  of  supervision  permitted  by  the 
good  time  awarded  the  prisoner  is  adequate.*^  It  is  only  when  the  maxi- 
mum sentence  is  quite  short  that  there  is  any  need  for  a  parole  to  increase 
the  length  of  the  period  of  supervision.  In  Wisconsin,  one  finds  such  paroles 
when  the  maximum  is  short,  while  in  Kansas  and  Michigan,  one  finds 
such  paroles  when  the  inmate  has  been  denied  parole  in  the  past  or  has 
been  paroled  and  returned  for  a  violation." 

3.    Length  of  Time  Served 

Illustration  No.  12:  The  inmate  had  received  a  sentence  of  three  to 
twenty  years  for  armed  robbery,  auto  theft,  and  forgery.  He  was  pa- 
roled after  three  years  but  shortly  thereafter  violated  his  parole  and  re- 
ceived a  new  sentence  for  operating  a  con  game.  He  served  three  years 
since  his  last  parole.  His  criminal  career  began  twenty  years  previously 
and  involved  numerous  convictions.  The  psychiatric  report  was  that 
the  inmate  was  "instinctively  vicious.  Any  rehabilitative  program  will 
be  futile."  The  institutional  recommendation  was  that  the  inmate  "has 
adjusted  in  excellent  manner  in  institution.  Has  served  lengthy  sen- 
tence. Should  be  tried.  Grant."  The  parole  board  decided  to  grant 
parole. 

56.  In  Wisconsin,  the  maximum  sentence  is  selected  by  the  trial  judge,  while  in  Kan- 
sas and  Michigan  it  is  usually  fixed  by  statute.    See  text  accompanying  notes  3-9  supra. 

57.  In  Wisconsin,  juvenile  boys  transferred  from  the  training  school  to  the  reformatory 
are  subject  to  the  release  jurisdiction  of  the  adult  parole  board.  Because  they  are  still 
juveniles,  however,  the  conditional  release  law  does  not  apply  to  them.  When  they  reach 
the  age  of  twenty-one  they  must  be  released  unconditionally.  It  is  a  common  practice  for 
the  parole  board  to  grant  paroles  to  juveniles  who  are  approaching  age  twenty-one  simply 
to  give  them  a  period  of  supervision  in  the  community,  which  would  be  denied  them  un- 
der release  by  operation  of  law. 

58.  The  problem  was  particularly  acute  in  Michigan  due  to  an  administrative  direc- 
tive which  prohibited  the  parole  board  from  forfeiting  good  time  earned  in  the  institu- 
tion when  an  inmate  violated  parole.  This  resulted  in  a  npmber  of  returned  violator! 
having  only  a  short  time  remaining  until  their  mandatory,  unconditional  release  date.  In 
some  of  these  situations,  the  parole  board  felt  it  was  forced  to  grant  parole  in  order  to 
provide  the  inmate  with  si;inc  community  supervision. 
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Every  decision  to  grant  parole  reflects  the  opinion  of  the  parole  board 
that  the  inmate  has  served  enough  time,  but  there  are  some  cases  in  which 
the  length  of  time  served  is  itself  the  most  significant  factor  in  the  case. 
This  typically  occurs  when  an  inmate  has  received  a  relatively  long  sentence, 
but  fails  to  respond  to  the  rehabilitative  programs  at  the  institution.  In 
addition,  he  may  have  been  tried  on  parole  once  or  twice  and  had  his  parole 
revoked.  The  parole  board  may  then  be  faced  with  the  choice  of  denying 
parole  when  it  is  evident  that  further  institutionalization  will  not  increase 
the  probability  of  success  on  parole  or  of  granting  parole  to  an  inmate  who 
presents  some  risk  of  violation. 

In  the  illustration  case,  one  of  the  parole  board  members  commented 
that  "just  maybe"  the  inmate  will  make  parole  after  so  long  an  institu- 
tionalization. He  felt  that  in  such  cases  institutionalization  reaches  a  point 
when  it  serves  no  purpose  in  terms  of  rehabilitation.  The  only  question  re- 
maining is  that  of  protection  of  the  community,  he  continued.  In  this  case, 
the  board  members  all  felt  they  would  have  to  try  the  inmate  on  parole 
sooner  or  later,  but  none  expressed  any  confidence  in  his  capacity  for  success. 

A  factor  mentioned  in  many  cases  of  this  type  is  maturation.  When  a 
relatively  young  man  receives  a  long  sentence  and  serves  a  fairly  long  term 
before  parole,  the  board  may  comment  that  despite  the  absence  of  any 
apparent  eflect  of  the  institution's  program,  he  may  have  matured  enough 
to  enable  him  to  Uve  a  lawful  life  in  the  community. 

4.    Parole  to  a  Detainer 

Illustration  No.  13:  A  twenty-seven  year  old  man  serving  a  one  to 
five-year  sentence  for  larceny  appeared  before  the  parole  board  for  a 
hearing.  He  had  a  long  criminal  and  juvenile  record.  While  on  parole 
in  Ohio,  he  came  to  Wisconsin  and  committed  the  ofTense  for  which  he 
was  serving  time.  An  institutional  psychologist  said  the  inmate  had  ad- 
mitted using  narcotics  and  drugs;  he  stated  that  the  prognosis  was  poor. 
The  institutional  committee  recommended  parole  to  a  detainer,  partly 
because  only  about  seven  months  remained  until  conditional  release 
would  be  required;  he  had  served  approximately  three  years  of  a  one 
to  five-year  sentence,  and  it  was  thought  he  might  as  well  start  on  his 
Ohio  sentence.  The  final  decision  of  the  board  was  to  grant  parole  to 
the  Ohio  detainer.  The  chairman  commented  that  he  did  not  think 
Ohio  would  come  after  the  inmate,  in  which  event  he  would  be  de- 
tained at  the  prison  until  his  conditional  release  date.  None  of  the 
board  members  felt  the  inmate  could  possibly  adjust  on  parole.  The 
board  rationale  in  this  case  was  dictated  by  the  chairman:  "Claims  he 
owes  Ohio  five  years.  He  has  been  locked  up  for  the  past  sixteen  years 
except  for  twenty-nine  months.  Gullible,  ambitionless,  and  no  insight. 
Has  used  heroin.   Practically  hopeless." 
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The  parole  decision  may  be  influenced  by  the  fact  that  a  detainer  has 
been  filed  against  the  inmate.  The  prisoner  against  whom  a  detainer  is 
filed  may  be  charged  with  a  crime  for  which  he  has  not  yet  been  tried, 
may  be  a  probation  or  parole  violator  from  another  state,  may  be  wanted 
for  completion  of  a  prison  term  which  was  interrupted  by  an  escape,  or 
may  have  been  ordered  deported  by  a  court  or  administrative  agency. 

The  effect  of  a  detainer  on  the  parole  decision  varies  from  state  to  state. 
In  some  states,  a  detainer  automatically  precludes  the  inmate  from  the 
possibility  of  parole."  Sometimes  this  position  is  based  on  the  view  that 
parole  implies  community  supervision — that  a  "parole  to  a  detainer"  is 
not  really  a  parole  and,  hence,  not  within  the  authority  of  the  parole  board. 
In  the  three  states,  the  parole  boards  do  parole  to  detainers,  although  this 
is  specifically  authorized  by  statute  in  only  one  of  them.*"  However,  the 
circumstances  under  which  they  parole  to  a  detainer  vary. 

The  problem  of  whether  an  inmate  should  be  paroled  to  a  detainer  nor- 
mally arises  only  when  prior  attempts  to  secure  removal  of  the  detainer  have 
failed.  Sometimes  the  trial  judge  may  be  successful  in  obtaining  removal  of 
a  detainer  at  the  sentencing  stage.  If  a  defendant  whom  the  judge  has 
sentenced  to  prison  is  wanted  in  other  counties  of  the  state,  he  may  order 
that  the  defendant  be  taken  to  those  counties  and  tried  for  the  offenses  be- 
fore being  transported  to  the  correctional  institution.  If  a  defendant  is 
wanted  in  another  state  or  by  federal  authorities,  the  judge  may  arrange  to 
increase  the  sentence  in  exchange  for  an  agreement  to  drop  the  detainer,  or 
he  may  grant  the  defendant  probation  or  a  suspended  sentence  and  turn  him 
over  to  the  requesting  authority. 

In  some  correctional  institutions,  officials  contact  authorities  which  have 
lodged  detainers  against  inmates  in  an  attempt  to  discover  their  intentions. 
Effort  is  made  to  persuade  the  requesting  authority  to  drop  the  detainer  or 
at  least  to  specify  the  circumstances,  such  as  the  number  of  years  the  inmate 
must  serve,  under  which  they  would  drop  it** 

There  are  some  circumstances  under  which  an  inmate  of  a  correctional 
institution  may  demand  disposition  of  a  detainer  against  him  as  a  matter 
of  right.  If  the  detainer  represents  an  untried  charge,  the  inmate  may  be 
able  to  require  that  he  be  taken  from  the  institution  and  tried,  or  that  the 
state  be  barred  from  ever  trying  him  on  that  charge,  on  the  ground  that  he  is 


59.  Tappan,  Crime,  Justice  and  Correction  724  (1960):  "In  some  statci  any 
prisoner  who  ii  wanted  under  a  detainer  for  further  court  action  or  imprisonment  is 
automatically  rejected  [for  parole]  unless  or  until  the  writ  is  "lifted." 

60.  Mich.  Stat.  Ann.   §   28.2303(c)    (1954). 

61.  See  Tappan,  op.  cit.  supra  note  59,  at  724  n.32. 
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enforcing  his  right  to  a  speedy  trial.*'^  In  some  states,  statutes  give  an  in- 
mate this  right/^  Even  in  a  state  wliich  contains  full  provision  for  man- 
datory removal  of  detainers,  the  problem  of  parole  to  a  detainer  remains 
with  respect  to  detainers  for  revocation  of  probation  or  parole  and  deporta- 
tion detainers.  Unless  institutional  authorities  are  successful  in  negotiating 
their  removal,  the  problem  comes  before  the  parole  board. 

In  Kansas,  the  parole  board  grants  parole  to  inmates  who  have  detainers 
filed  against  them  as  soon  as  they  are  eligible.  The  board  apparently  does 
not  distinguish  between  in-state,  out-of-state,  and  deportation  detainers,  nor 
between  detainers  based  on  charges  yet  to  be  proved  and  detainers  for 
revocation  of  probation  or  parole.  During  one  day's  hearings,  seven  inmates 
were  paroled  to  detainers.  In  many  of  these  cases,  it  was  apparent  that  the 
inmate  would  not  have  been  paroled  had  there  not  been  a  detainer  lodged 
against  him.  In  each  instance,  the  board  explained  to  the  inmate  that  it 
could  do  nothing  but  parole  him  to  the  detainer.  Apparently,  no  effort  is 
made  during  the  inmate's  confinement  to  determine  whether  the  requesting 
authority  is  willing  to  drop  its  detainer.  When  an  inmate  has  been  paroled 
to  a  detainer  and  the  requesting  authority  fails  to  take  custody  of  him  at 
the  institution,  the  detainer  is  dropped  and  the  inmate  is  scheduled  for  the 
next  parole  hearing  to  be  held  at  his  institution  to  determine  whether  he 
should  be  paroled  to  community  supervision.'* 

The  Wisconsin  parole  board's  policy  on  paroles  to  detainers  was  detailed 
in  a  booklet  published  shortly  after  the  field  survey  was  conducted,  but 
reflected  practices  in  effect  at  the  time  of  the  survey: 

Persons  eligible  for  parole  under  Wisconsin  Statute  but  against 
whom  detainers  have  been  filed  by  Federal,  Immigration,  Out-of-State 
or  local  authorities  may  be  granted  parole  to  the  detainer.  Normally, 
parole  is  not  granted  to  a  detainer  unless  the  usual  criteria  for  parole 
selection  can  be  met. 

Institutions  will  be  responsible  for  correspondence  on  parole  plan- 
ning with  authorities  who  file  detainers  except  when  the  detainer  has 
been  filed  by  a  paroling  authority.*'    In  such  cases  the  Parole  Board 

62.  E.g.,  State  ex  rel.   Fredenberg  v.  Byrne,  20  Wis.  2d  504,  123  N.W.2d  305  (1963). 

63.  E.g..  Mich.  Stat.  Ann.  §§  4.147,  28.969  (Supp.  1965);  Wis.  Stat.  Ann.  § 
955.22  (Supp.  1966). 

64.  The  Kans2is  parole  board's  practice  of  paroling  inmates  with  detainers  at  the  first 
hearing  has  caused  some  discipline  problems  at  the  institutions  because  inmates  with  de- 
tainers are  certain  they  will  be  paroled  to  the  detainer  no  matter  what  their  behavior. 
Occasionally,  the  parole  board  has  declined  to  parole  a  troublesome  inmate  to  his  de- 
tainer in  order  to  enforce  the  institution's  disciplinary  code.  See  notes  78-82  infra  and 
accompanying  text. 

65.  An  official  in  the  Wisconsin  Division  of  Corrections  explained  that  the  Social 
Service  Departments  of  the  various  institutions  have  responsibility  for  requesting  the  other 


943 


272  WASHINGTON  UNIVERSITY  LA^V  QUARTERLY 

will   be   responsible   for  the   necessary   correspondence.     (Institutions 

should  refer  cases  of  this  type  to  the  Parole  Board. ) 

Detainers  from  other  states  placed  against  persons  scr\'ing  sentences 

in    Wisconsin    Correctional    Institutions    normally    fall    within    three 

groups: 

1.  Those  cases  in  which  the  individual  was  under  field  supervision 
at  the  time  he  was  received. 

2.  Those  in  which  the  individual  had  been  previously  convicted  in 
another  state  and  it  is  expected  that  he  will,  upon  release  from 
a  \Visconsin  Institution,  go  to  an  institution  in  the  other  state 
to  ser\e  his  unexpired  term.  As  a  matter  of  practice,  parole  is 
usually  not  granted  to  this  type  of  detainer  until  such  time  as 
the  applicant  has  less  time  remaining  to  serve  in  Wisconsin  than 
he  will  have  to  serve  in  the  other  state. 

3.  Those  in  which  the  individual  has  been  charged  with  an  offense 
in  another  state  but  has  not  yet  been  tried.  In  this  situation,  it 
is  expected  that  the  individual  will  be  taken  to  court  in  the  other 
state  to  face  prosecution  when  paroled  in  Wisconsin.®" 

In  Michigan,  paroles  to  detainers  are  specifically  authorized.  The  statute 
provides:  "Paroles-in-custody  to  answer  warrants  filed  by  local,  out-of-state 
agencies  or  immigration  officials  are  permissible,  provided  an  accredited 
agent  of  the  agency  filing  the  warrant  shall  call  for  the  prisoner  so  paroled  in 
custody."*^  The  effect  of  the  detainer  on  the  parole  decision  differs  de- 
pending upon  the  type  of  detainer  involved. 

Detainers  filed  by  agencies  within  the  state  of  Michigan  are  usually  for 
the  purpose  of  having  the  inmate  answer  an  untried  felony  charge.  If  an 
inmate  who  has  such  a  detainer  filed  against  him  is  not  regarded  as  parol- 
able  at  the  time  of  his  initial  hearing,  a  "custody  parole"  is  almost  always 
given  to  allow  disposition  of  the  untried  charges.    If  the  local  requesting 

jurisdictions  to  remove  detainen  and  do  all  the  negotiating.  The  time  when  the  Social 
Service  Departments  contact  requesting  authorities  is  in  their  discretion.  Usually,  they 
prefer  to  let  the  inmate  serve  long  enough  on  the  Wisconsin  sentence  so  that  the  other 
state  will  be  willing  to  release  the  detainer,  particularly  in  cases  of  detainers  for  prosecu- 
tion. Negotiation  occurs  because  usually  no  plan  can  be  developed  for  release  and  no 
efTcctive  progrzim  can  be  formulated  for  a  prisoner  who  is  not  sure  where  he  is  going 
to  be,  or  is  not  particularly  motivated  toward  the  prospect  of  a  new  sentence  in  another 
jurisdiction.  All  of  these  are  administrative  practices  and  are  not  a  matter  of  statute. 
The  same  official  indicated  that  with  in-state  detainers  for  prosecution,  the  Wisconsin  in- 
stitutions are  successful  in  obtaining  removal  in  about  seventy-five  per  cent  of  the  casci. 
Frequently,  these  detainers  involve  bad  check  charges,  in  which  removal  is  easily  effected 
by  making  arrangement  for  payment  of  restitution. 

66.  Wis.  Dep't  of  Public  Welfare,  Parole  Board  Procedures  and  Practices  II 
(Feb.  1959). 

67.  Mich.  Stat.  Ann.   §   28.2303(c)    (1954). 
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authority  upon  notice  of  the  parole  docs  not  take  custody  of  the  inmate  at 
the  institution,  the  detainer  is  considered  dropped.  If  the  requesting  author- 
ity takes  custody,  the  inmate  is  not  pennitted  to  make  bond  while  waiting 
trial  or  disposition,  and,  regardless  of  the  outcome  of  the  proceedings,  he 
is  returned  to  the  institution  after  their  completion.  If  a  new  prison  term 
is  imposed,  he  will  become  eligible  for  parole  again  when  he  serves  the 
new  minimum  sentence,  less  good  time.  If  no  new  prison  sentence  is  im- 
posed, he  will  be  reconsidered  for  parole  in  the  usual  manner.®' 

In  acting  on  a  detainer  filed  by  another  state  to  bring  an  inmate  to  trial 
in  that  state,  the  parole  board  decides  whether  the  inmate  should  be  pa- 
roled to  the  community.  When  an  inmate  is  released  on  such  a  detainer 
it  is  with  the  intent  that  if  he  is  found  not  guilty,  or  if  the  charges  arc 
dropped,  he  will  be  placed  on  parole  supervision  in  the  other  state.  Com- 
menting on  this  type  of  parole  to  a  detainer,  one  parole  board  member 
stated,  "We  must  handle  such  cases  with  the  expectation  that  the  inmate 
may  be  released  entirely  from  custody,  and  cannot  afford  to  take  the  long 
risk  if  the  person  is  deemed  not  a  proper  subject  for  return  to  society." 
The  board  apparently  works  on  the  assumption  in  this  type  of  case  that  the 
inmate  will  be  set  free  in  the  other  state,  although  he  may  be  convicted 
and  sentenced  to  prison.  Therefore,  the  board  apparently  requires  that 
the  inmate  be  parolable  under  the  usual  criteria. 

If  the  detainer  issued  by  another  state  is  for  the  return  of  the  inmate  as  a 
probation  or  parole  violator  or  an  escaped  prisoner,  the  board  has  more 
indication  of  what  treatment  is  to  be  accorded  the  prisoner  by  the  request- 
ing jurisdiction.  Because  the  risk  of  the  inmate's  being  freed  is  considerably 
less  than  when  the  detainer  is  based  on  untried  charges,  the  parole  board 
is  likely  to  be  considerably  more  liberal  in  its  attitude  toward  parole.  The 
board  learns  the  length  of  the  sentence  remaining  for  the  prisoner  to  serve 
and  the  character  of  the  parole  supervision  in  the  state.  If,  for  example, 
the  parole  board  considers  the  inmate  a  menace  to  society  and  learns  that 
the  period  of  time  remaining  to  be  served  in  the  requesting  state  is  limited, 
it  would  decide  against  honoring  the  detainer.  If  the  parole  board  believes 
the  inmate  is  ready  for  community  supervision,  it  may  suggest  to  the  re- 
questing state  that  the  inmate  be  released  to  that  state  for  dual  parole 
supervision. 

The  effect  on  the  parole  decision  of  a  detainer  filed  for  deportation  of 
an  inmate  varies  depending  on  the  country  to  which  the  inmate  is  to  be 

68.  The  1957  legislation  providing  for  mandatory  disposition  of  in-state  detainers  on 
untried  offenses  was  designed  to  replace  the  practice  of  custody  paroles.  Sec  nole  63 
supra  and  accompanying  text. 
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deported.  In  considering  deportation  to  Canada  or  Mexico,  the  board, 
aware  of  the  ease  with  which  the  parolee  can  return  to  Michigan,  tends 
to  be  somewhat  cautious  in  granting  parole.  Nevertheless,  even  in  these 
cases,  the  board  is  sometimes  willing  to  grant  parole  when  otherwise  it 
would  not.  One  parole  board  member  noted: 

In  some  quarters  of  this  state,  and  particularly  among  some  members 
of  the  judiciary,  there  is  present  a  philosophy  that  we  should  not  clutter 
up  our  institutions  with  persons  who  are  deportable,  and  that  we 
should,  as  a  matter  of  fact,  pursue  a  very  liberal  policy  in  such  cases. 
I  do  not  think  that  the  board  subscribes  to  this  philosophy,  nor  does  it 
operate  under  it  to  the  extent  that  some  would  desire. 

A  greater  degree  of  liberality  is  evident  in  considering  paroles  to  detainers 
for  deportation  to  countries  overseas. 

5.    Reward  for  Informant  Services 

Illustration  No.  14:  The  inmate  had  been  convicted  of  assault  with 
intent  to  rob,  for  which  he  was  placed  on  probation.  After  one  year 
on  probation,  he  violated  and  received  a  prison  sentence  of  one  to  ten 
years.  This  was  his  initial  parole  hearing.  The  sentencing  judge  and 
the  prosecuting  attorney  both  recommended  a  parole  denial.  He  had 
a  prior  record  of  assault.  His  I.Q.  was  recorded  as  sixty-three.  Shortly 
before  his  hearing,  the  inmate  had  learned  of  an  escape  plot  involving 
four  inmates  who  were  hiding  in  a  tunnel.  He  tipped  off  a  guard  and 
the  inmates  were  apprehended.  The  board  decided  to  grant  parole. 

In  current  administration,  the  services  of  informants  are  sought  and 
rewarded  by  enforcement  officials.  Typically,  the  informant  has  engaged 
in  criminal  behavior  himself.  The  most  persuasive  inducement  and  reward 
for  information  is  lenient  treatment  of  the  informant.  The  leniency  may 
take  the  form  of  failure  to  arrest  for  minor  offenses,*'  refusing  to  charge 
an  informant  despite  sufficient  evidence,  convicting  him  of  a  less  serious 
offense,  or  probation  or  a  lighter  sentence. 

Occasionally,  the  parole  decision  may  be  used  as  a  reward  for  informant 
services,  especially  for  information  about  the  activities  of  inmates  in  the 
correctional  institution.  In  the  illustration  case,  the  inmate  would  not  have 
been  paroled  on  the  basis  of  his  rehabilitation.  His  informant  services  were 
not  discussed  during  the  parole  hearing,  but  the  board  was  told  of  them 
before  the  hearing  and  discussed  them  after  the  inmate  left  the  hearing 
roonL 

In  many  states,  statutes  authorize  the  granting  -of  special  good  time  to 
inmates  who  perform  extra  work  or  other  meritorious  duties,  including 


69.  See  generally  LaFave,  Arrest  132-37   (1965). 
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giving  information  to  prison  officials."  It  is  not  certain  how  often  these 
provisions  are  used  to  reward  inmate  informant  services  and,  if  they  arc 
used,  whether  they  are  effective  in  eliminating  the  need  to  use  the  parole 
decision  for  the  same  purpose/* 

The  chairman  of  the  Michigan  parole  board  indicated  in  a  speech  the 
difficulty  which  the  informant  causes  the  board  in  reaching  a  decision: 

Parole  was  designed  to  serve  society  as  a  means  of  assisting  the  indi- 
vidual to  make  the  transition  from  prison  confinement  to  existence  in 
the  free  community.  There  are  times,  however,  when  offenders  render 
great  assistance  to  law  enforcement  or  perform  some  valorous  or  meri- 
torious act.  Testifying  against  dangerous  criminal  offenders  and 
thereby  placing  their  own  lives  in  jeopardy,  saving  the  life  of  an  officer 
or  helping  him  in  a  serious  situation,  and  giving  information  preventing 
a  serious  escape  threat  of  dangerous  persons  are  acts  which  seem  to  war- 
■  rant  special  consideration.  As  valuable  as  these  acts  may  be,  they  must 
be  interpreted  as  to  the  intent  of  the  individual  in  performing  them. 
It  is  said  that  "virtue  is  its  own  reward,"  but  sometimes  people  expect 
something  more  tangible — say,  a  parole!  The  motivation  of  the  indi- 
vidual and  the  circumstances  in  which  his  valor  was  evidenced  are  as 
important  here  as  they  are  in  the  crime  for  which  he  was  sentenced. 
They  may  be  sincere  expressions  of  a  better  set  of  social  values,  or  they 
may  be  selfish  efforts  to  gain  personal  advantage  even  if  it  means  taking 
a  personal  risk.  Such  acts  can  be  a  spectacular  evidence  of  deep  sig- 
nificance or  only  an  exhibition  of  self-aggrandizement." 

In  some  situations  there  may  be  a  need,  which  parole  can  meet,  for  the  re- 
moval of  the  informing  inmate  from  the  institution  for  his  own  safety.  It  is 
not  clear  whether  this  is  an  important  consideration  in  the  decision  to  grant 
parole  to  the  informant  and,  if  so,  whether  a  transfer  of  the  informant  to 
another  institution  would  be  a  satisfactory  alternative. 

C.    The  Decision  To  Deny  Parole  for  Reasons 
Other  Than  the  Probability  of  Recidivism 

Parole  is  often  denied  to  inmates  for  reasons  other  than  perceived  prob- 
ability of  recidivism.  Often  this  decision  is  made  despite  the  board's  own 
estimate  that  the  inmate  would  very  likely  complete  his  parole  period 
successfully  if  he  were  released.  That  this  should  occur  is  surprising  in  view 

70.  The  Kansas  statute  provided:  "The  board  of  administration  is  hereby  empowered 
to  adopt  a  rule  whereby  prisoners  .  .  .  may  be  granted  additional  good  time  for  .  .  . 
giving  valuable  information  to  prison  officials  .  .  .  ."  Kan.  Laws  1935,  ch.  292,  §  1. 

71.  For  example,  it  is  probably  true  in  Michigan  that  the  great  majority  of  prison  in- 
mates are  routinely  awarded  the  maximum  possible  good  time  and  special  good  time. 

72.  Address  by  R.  H.  Nelson,  Chairman,  Michigan  Parole  Board,  at  a  meeting  of 
Michigan  prosecutors,  July,  1957. 
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of  the  chronic  crowded  conditions  of  most  prisons.  Ironically,  however,  in 
some  situations  prison  overpopulation  may  be  a  factor  contributing  to  a 
decision  to  deny  parole  despite  a  high  probability  of  parole  success.  It 
might  be  argued,  for  example,  that  when  a  parole  board  denies  parole  to 
a  good  risk  because  it  is  enforcing  prison  discipline,"  a  major  reason  it  feels 
compelled  to  do  so  lies  in  the  strain  on  prison  discipline  created  by  over- 
crowding. 

It  has  been  contended  that  parole  boards  tend  to  be  too  "conservative" 
in  their  release  practices.  In  part  this  contention  goes  to  the  point  that 
parole  boards  may  require  too  high  a  probability  of  parole  success  before 
granting  parole,  but  it  also  may  go  to  policy  considerations  upon  which  pa- 
role denials  are  based  in  cases  in  which  the  board's  own  requirements  of 
probable  parole  success  have  clearly  been  met.  This  may  be  the  situation, 
for  example,  with  regard  to  denials  because  the  inmate  has  assaultive  ten- 
dencies^* or  because  a  parole  grant  would  subject  the  correctional  system  to 
severe  public  criticism.^' 

1.    Cases  Involving  Assaultive  Behavior 

Illustration  No.  15:  The  inmate,  thirty-one  years  of  age,  was  con- 
victed of  carrying  a  concealed  weapon  and  sentenced  to  one  to  five 
years.  When  he  was  arrested  on  the  present  offense,  he  was  believed  to 
be  trying  to  draw  a  gun  on  the  arresting  officer.  His  prior  record  con- 
sisted of  convictions  for  "shooting  another"  and  for  felonious  assault. 
He  had  been  denied  parole  at  a  previous  hearing  because  of  several 
misconduct  reports  from  the  institution,  one  of  which  consisted  of  pos- 
session of  a  knife.  Since  his  last  hearing,  however,  he  had  received  no 
misconduct  reports.  When  the  questioning  of  one  of  the  board  mem- 
bers revealed  he  was  thinking  of  a  parole  grant,  the  other  member 
interrupted  him  with:  "I  want  a  discussion  on  this."  The  first  member 
replied  that  the  record  showed  the  inmate  had  greatly  improved  his 
attitude  since  the  last  hearing.  Nevertheless,  the  inmate  was  told  his 
case  would  have  to  be  discussed  with  other  members  of  the  parole 
board  and  he  would  hear  their  decision  in  about  a  month. 

Parole  boards  tend  to  be  more  conservative  in  their  release  practices 
when  the  inmate  has  demonstrated  he  is  capable  of  assaultive  behavior. 
Sometimes  this  consideration  is  regarded  as  sufficiently  important  to  justify 
a  denial  of  parole  to  an  inmate  who  would  otherwise  be  regarded  as  having 
a  sufficiently  high  probability  of  parole  success  to  justify  release.  The  ra- 
tionale is,  of  course,  that  the  parole  board  has  an  obligation  to  protect  the 

73.  See  text  accompanying  notes  78-82  infra. 

74.  See  text  accompanying  notes  76-77  infra. 

75.  Sec  text  accompanying  notes  91-94  infra. 
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public  from  possible  assaultive  behavior  which  overrides  its  obligation  to 
release  inmates  at  the  optimum  point  in  their  rehabilitative  progress/' 

The  Michigan  parole  board  has  a  practice  of  refusing  to  grant  parole  to 
an  inmate  with  a  demonstrated  capacity  for  assaultive  behavior  until  the 
case  has  been  discussed  by  the  full  five-man  membership  of  the  board  in 
executive  session.  In  the  illustration  case,  one  of  the  two  parole  board  hear- 
ing members  said  after  the  inmate  left  the  room  that  he  did  not  believe 
parole  was  appropriate  because  of  the  inmate's  history  of  assaultive  conduct. 
He  said  he  believed  a  further  psychiatric  evaluation  would  be  necessary 
since  on  at  least  three  occasions  the  inmate  had  proved  himself  capable  of 
serious  assaultive  behavior. 

Shortly  after  the  field  survey  was  conducted,  the  Wisconsin  parole  board 
adopted  the  policy  of  requiring  a  discussion  in  executive  session  before  an 
inmate  with  a  history  of  assault  may  be  paroled.  In  these  cases,  the  two 
members  of  the  board  conducting  the  parole  hearing  tell  the  inmate  a  dis- 
cussion with  a  third  member  is  necessary  before  a  decision  can  be  made. 
The  director  of  the  Social  Service  Department  of  one  of  the  institutions 
noted  that  both  institutional  authorities  and  the  parole  board  are  more 
cautious  in  cases  involving  assault,  particularly  in  cases  of  murder,  because 
although  the  probability  of  recidivism  may  be  low,  the  probable  seriousness 
of  the  new  offense,  if  one  is  committed,  is  great. 

Normally,  the  board  determines  whether  the  irmiate  is  capable  of  assaul- 
tive behavior  on  the  basis  of  his  prior  record  and  the  offense  for  which  he 
is  serving  time.  The  board  may  also  have  the  benefit  of  a  psychiatric  eval- 
uation. In  such  cases,  the  latter  is  given  great  weight.  An  evaluation  which 
concludes  that  the  inmate  is  still  capable  of  assaultive  behavior  or  is  still  too 
dangerous  for  release  will  almost  automatically  result  in  a  denial  of  parole." 

2.    Supporting  Institutional  Discipline 

Illustration  No.  16:  The  inmate,  twenty-six  years  of  age,  was  con- 
victed of  larceny  in  a  building  and  received  a  sentence  of  one  and  one- 
half  to  four  years.  This  was  his  first  parole  hearing.  A  parole  board 
member  questioned  the  inmate  about  his  institutional  record,  which 
showed  he  had  three  institutional  reports,  two  for  being  "lazy"  and 
refusing  to  work  and  one  for  having  dice  in  his  possession.  He  had 
several  misdemeanor  arrests  and  at  one  time  had  been  arrested  on  a 
narcotics  investigation  charge.   An  immediate  parole  was  not  granted 

76.  The  board  is  especially  unlikely  to  release  inmates  who  appear  to  be  directing  ag- 
gression against  particular  persons.  In  one  case,  for  example,  an  inmate  was  continually 
denied  parole  because  he  persisted  in  sending  threatening  letters  to  his  wife. 

77.  For  example,  an  institutional  recommendation  such  as  the  following  is  virtually 
certain  to  result  in  a  parole  denial:  "Paranoid  psychosis.  Thinks  wife  maneuvered  him 
into  murdering  her.    Psychiatrist  reports  too  dangerous  for  release.   Deny." 
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but  the  case  was  continued  for  ofTice  review  in  six  months.  It  was  ex- 
plained to  the  inmate  that  his  institutional  record  had  been  poor  and 
that  if  he  corrected  this  and  tried  to  obtain  some  help  from  his  coun- 
selor, he  would  be  given  consideration  again  in  six  months. 

Maintaining  discipline  among  inmates  is  a  major  concern  of  all  prison 
administrators.  Although  there  are  wide  variations  among  penal  institu- 
tions as  to  the  degree  to  which  the  details  of  daily  living  are  regulated  by 
the  administration,  even  in  relatively  permissive  Institutions  there  are  dis- 
ciplinary rules  and  sanctions  for  their  infraction.  Infractions  of  prison 
discipline  are  often  Interpreted  by  the  parole  board  as  signs  of  what  the 
ofTender  is  likely  to  do  when  he  is  released  on  parole.  They  suggest  an  in- 
ability of  the  offender  to  adjust  to  his  position  and  to  respect  authority.^' 
Quite  a  diflerent  consideration  is  primary,  however,  when  the  board  denies 
parole  because  of  the  effect  its  decision  may  have  on  prison  discipline.  The 
major  interest  shifts  from  a  concern  with  the  future  adjustment  of  the 
ofTender  to  a  concern  with  order  and  control  in  the  penal  institution.  Parole 
becomes  an  incentive  for  good  behavior  and  a  sanction  against  undisciplined 
conduct  by  Inmates.^' 

It  is  frequently  not  easy  to  distinguish  between  actions  of  the  board  which 
are  designed  to  have  an  impact  on  the  discipline  of  the  institution  and  those 
which  relate  to  the  offender's  future  adjustment.  It  Is  likely  that  even  the 
parole  board  members  are  unable  to  articulate  clearly  their  reasons  for 
reacting  as  they  do  to  inmates  with  disciplinary  problems.  In  Kansas,  a 
parole  board  member  may  sometimes  say,  "How  can  you  expect  to  be 
paroled  when  you  can't  even  behave  in  the  institution?"  which  might  be 
interpreted  by  the  inmate  to  indicate  the  board  feels  he  lacks  sufficient  con- 
trol. On  the  other  hand,  the  board  member  will  sometimes  say,  "I  can't 
parole  anyone  who  has  become  Involved  in  so  serious  a  breach  of  prison 
discipline,"  which  might  more  readily  be  interpreted  as  supportive  of  prison 
discipline.  Treating  misbehavior  during  confinement  as  an  unfavorable  sign 
for  future  parole  success  leads  in  most  cases  to  the  same  decision  which 
would  be  made  if  the  order  of  the  institution  were  the  sole  consideration. 

Parole  Is  only  one  of  many  sanctions  which  are  used  to  maintain  discipline 
in  penal  institutions.    Violations  of  disciplinary  rules  may  result  in  denial 


78.  See  text  accompanying  notes  28-29  supra. 

79.  Mich.  Admin.  Code  ch.  II,  rule  6,  p.  191  (1944):  "No  prisoner  shall  be  released 
on  paiole  .  .  .  merely  as  a  reward  for  good  conduct  or  efficient  performance  of  duty  dur- 
ing his  incarceration,  but  only  when  the  board  feels  that  it  is  reasonably  certain  that  the 
parole  will  not  be  violated,  and  that  as  a  parolee  he  will  not  become  a  menace  to  society 
or  to  the  public  safety." 
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of  certain  privileges  or  in  solitary  confinement.  Repeated  disciplinary  viola- 
tions may  result  in  a  transfer  of  the  inmate  to  a  less  desirable  institution. 
In  most  states,  good  time  laws  permit  reduction  of  the  maximum  or  mini- 
mum sentences,  or  both,  as  a  reward  for  infraction-free  conduct,  and  permit 
revocation  of  reductions  already  given  for  disciplinary  violations.*"  In  some 
states,  parole  eligibility  may  be  specifically  contingent  on  the  existence  of  no 
recent  disciplinary  infractions.'^ 

That  parole  is  used  to  support  institutional  discipline  may  reflect  the 
failure  of  these  other  devices  to  provide  the  necessary  controls.  This  may  be 
particularly  true  of  the  good  time  laws.  In  some  institutions,  it  seems  clear 
that  good  time  laws  have  degenerated  into  automatic  reductions  of  sentence, 
possibly  as  a  result  of  the  heavy  release  pressures  of  prison  overpopulation, 
and  thus  have  little,  if  any,  effect  on  the  conduct  of  inmates.  A  member  of 
the  Michigan  parole  board  indicated  that  in  practice  the  good  time  system 
has  broken  down  and  that  it  is  an  exception  for  an  inmate  to  appear  before 
the  parole  board  who  has  not  earned  all  possible  regular  and  special  good 
time.  The  board  member  indicated  that  in  order  to  be  denied  good  time, 
an  inmate  would  have  to  "spit  in  the  warden's  eye." 

It  is  difficult  to  determine  whether  it  is  possible,  assuming  for  the  mo- 
ment it  is  desirable,  to  strengthen  other  control  devices  enough  to  enable 
the  parole  decision  to  remain  free  of  the  necessity  for  its  use  as  a  dis- 
ciplinary device.  It  is  probably  true  that,  assuming  administration  of  the 
good  time  laws  has  resulted  in  their  uniform  application  without  regard  to 
conduct,  the  parole  decision  is  currently  a  necessary  device  for  control  within 
the  institution.  Certainly  the  Model  Penal  Code  regards  it  as  a  proper  use 
of  parole  because  it  authorizes  a  denial  of  parole  when  the  inmate's  "release 
would  have  a  substantially  adverse  efiFect  on  institutional  discipline."'^  It  is 
impossible  to  know  whether  this  reflects  a  judgment  that  parole  must  in- 
evitably be  used  as  a  control  device,  or  whether,  given  current  conditions, 
it  must  be  so  used.  It  would  be  possible  to  devise  a  system  whereby  the 
institution  did  preliminary  screening  of  parole  applicants  and  had  the  power 
to  postpone  parole  hearings  several  months  on  the  basis  of  institutional  mis- 
conduct. This  would  have  the  eflect  of  retaining  the  parole  decision  as  a 
sanction  for  nonconformance  to  the  institution's  code,  while  at  the  same 
time  relieving  the  parole  board  from  the  necessity  of  taking  prison  discipline 
into  account  when  it  makes  parole  decisions. 

80.  See  Model  Penal  Code  §  305.9,  comment  (Tent.  Draft  No.  5,  1956). 

81.  Sec  note  106  infra. 

82.  Model  Penal  Code  §  305.9(1)  (c)    (Proposed  Official  Draft  1962). 
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3.    Minijnum  Atnount  of  Tijne 

Illustration  No.  17:  The  inmate,  age  twenty-two,  had  been  con- 
victed of  unlawfully  driving  away  an  auto,  for  which  he  received  two 
years'  probation.  After  he  had  served  twenty-one  months  on  proba- 
tion, it  was  revoked  for  failure  to  report,  failure  to  pay  costs  and  resti- 
tution, and  involvement  in  an  auto  accident.  The  judge  imposed 
a  prison  term  of  six  months  to  five  years,  stating  to  the  inmate  that  he 
would  probably  be  back  home  in  about  four  and  one-half  months.  He 
spent  two  months  at  the  main  prison  and  was  then  transferred  to  the 
prison  camp  where  he  had  served  almost  a  month  by  the  time  of  his 
parole  hearing.  The  camp  recommended  a  short  continuance  of  the 
case  on  the  ground  little  was  known  about  the  inmate.  Most  of  the 
hearing  was  consumed  by  the  parole  board  attempting  to  explain  to 
the  inmate  that  he  had  been  in  the  institution  "too  short  a  time  for  the 
ofTense"  and,  further,  that  the  institution  knew  little  about  him.  The 
board  explained  it  could  not  conscientiously  recommend  parole  for 
him  in  light  of  its  lack  of  knowledge  of  his  case.  The  case  was  con- 
tinued for  discussion  in  executive  session. 

A  problem  which  some  parole  boards  must  frequently  face  occurs  when 
an  inmate  appears  for  his  initial  parole  hearing  after  he  has  served  only  a 
short  length  of  time,  normally  under  six  months.  Whatever  the  reasons,  the 
parole  board  is  likely  to  be  quite  reluctant  to  give  serious  consideration  to 
the  case  until  the  inmate  has  served  more  time.  The  normal  disposition 
when  such  a  case  appears  is  to  schedule  a  rehearing,  or  sometimes  only  a 
conference  in  executive  session,  in  several  months,  at  which  time  the  deci- 
sion to  grant  or  deny  parole  will  be  given  usual  consideration. 

Because  of  its  sentencing  structure,  the  problem  is  particularly  noticeable 
in  Michigan.  There,  the  maximum  sentence  for  most  offenses  is  fixed  by 
statute  but  the  judge  has  discretion  to  set  any  minimum  sentence  he  wishes." 
Regular  and  special  good  time  are  deducted  from  the  judicially  set  mini- 
mum to  determine  parole  eligibility,**  and  the  inmate  normally  receives  his 
first  parole  hearing  one  or  two  months  before  he  becomes  eligible  for  parole. 
As  a  result,  when  the  judge  sets  a  minimum  sentence  of  six  months,  the 
inmate  is  eligible  for  parole  after  he  has  served  about  four  months  and 
appears  for  his  first  parole  hearing  after  he  has  served  only  three  months. 
The  typical  disposition  of  such  cases  is  a  continuance  for  six  months  or  a 
year,  at  which  time  he  will  be  given  usual  parole  consideration. 

It  is  possible,  of  course,  to  have  a  judicial  Ininimum  system  which  does 
not  as  readily  lead  to  the  difTiculties  experienced  in  Michigan.  Under  the 
judicial  minimum  system  proposed  in  the  Model  Penal  Code,  the  judge 


83.  Mich.  Stat.  An.v.  §§  28.1080,  .1081   (1954). 

84.  Mk:u.  Stat.  Ann.   §   28.2304  (1954). 
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may  not  set  the  minimum  sentence  at  less  tlian  one  year.®'  With  the  neces- 
sary allowances  for  deducting  good  time  and  scheduling  the  hearing  a 
month  in  advance  of  parole  eligibility,  this  would  normally  result  in  an 
inmate's  not  receiving  his  first  parole  hearing  before  he  has  served  nine 
months. 

A  potential  problem  of  the  same  type  \s  as  handled  by  parole  board  policy 
in  Kansas  and  Wisconsin.  There,  inmates  of  the  reformatories  and  women's 
prisons  are  by  statute  eligible  for  parole  as  soon  as  they  arrive  at  the  insti- 
tution.^®  In  each  state,  the  inmate,  although  statutorily  eligible  for  parole 
immediately,  docs  not  normally  receive  his  first  parole  hearing  until  he  has 
served  nine  months  of  his  sentence.  This  doubtless  reflects  a  judgment  that 
about  that  much  time  is  necessary  before  it  makes  sense  to  consider  the  ques- 
tion of  parole. 

While  there  seems  to  be  a  consensus  that  a  minimum  time,  probably  be- 
tween nine  months  and  one  year,  is  necessary  before  serious  consideration 
should  be  given  to  parole,  there  is  lack  of  agreement  as  to  why  this  is  true. 
One  reason  given  is  that  the  institution  is  incapable  of  having  any  rehabili- 
tative effect  on  the  inmate  in  less  time.  The  assumption  is  that  all  persons 
sentenced  to  prison  are  in  need  of  rehabilitation,  which  takes  time,  or  at 
least  that  it  takes  time  to  determine  whether  they  are  in  need  of  rehabilita- 
tion." A  related  reason  sometimes  gi%en  is  that  the  parole  system  and  insti- 
tution are  incapable  of  formulating  sound  post-release  programs  for  inmates 
in  less  time.  Further,  parole  boards  sometimes  contend  that  adequate 
information  on  the  inmate  cannot  be  obtained  in  less  time  and,  therefore,  a 
short  continuance  is  necessary  in  order  to  obtain  information.^'  At  other 
times,  however,  parole  boards  have  indicated  a  certain  minimum  time  is 
necessary  in  order  to  justify  the  risk  entailed  by  every  decision  to  grant  pa- 

85.  Model  Penal  Code  §  6.06   (Tent.  Draft  No.  2,  1954). 

86.  Wis.  Stat.  Ann.  §  57.07  (1958);  Kan.  Laws  1949,  ch.  461,  §  1,  as  amended, 
Kan.  Laws  1957,  ch.  331,  §  37;  Kan.  Laws  1901,  ch.  355,  §  17,  as  amended,  Kan.  Lawt 
1957,  ch.  472,  §  12.  Although  inmates  committed  under  the  Wisconsin  Sex  Crimes  Act 
are  immediately  eligible  for  parole.  Wis.  Stat.  Ann.  §  959.15  (10)  (1958),  in  practice 
release  is  not  considered  until  they  have  serv'ed  one  year. 

87.  In  one  case,  the  parole  board  denied  parole  to  an  inmate  who  had  served  only 
three  months,  commenting:  "He  has  only  been  in  the  institution  for  three  months  and  I 
believe  this  is  too  short  a  time  to  expect  a  charge  in  him  if  it  is  possible  for  any  change  to 
occur  in  such  an  individual." 

88.  A  similar  basis  exists  for  the  provision  that  female  misdemeanants  may  be  com- 
mitted to  the  Wisconsin  Home  for  Women  instead  of  local  jails,  but  only  if  the  sentence 
is  six  months  or  longer.  Wis.  Stat.  Ann.  §  939.045(4)  (Supp.  1966).  An  official  in  the 
Wisconsin  Division  of  Corrections  said  that  the  six  months  requirement  exists  because  the 
board  of  parole  and  the  institution  could  not  develop  enough  information  to  formulate 
a  program  for  them  in  less  time. 
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role.  The  assumption  In  such  cases  is  that  the  inmate  has  served  such  a 
short  length  of  time  that  the  parole  board  can  afford  to  be  more  conservative 
in  its  release  decision.  Also  implicit  is  the  fear  that  if  an  inmate  were  granted 
parole  after  serving  only  four  or  sLx  months  and  violated  parole  in  a  spec- 
tacular fashion,  the  parole  board  would  be  subject  to  more  than  the  usual 
amount  of  criticism." 

4.    To  Benefit  the  Inmate 

Illustration  No.  18:  The  inmate,  a  young  man  who  appeared  to  be 
in  his  late  teens,  had  come  from  what  many  would  describe  as  a  "good 
home."  He  had  two  brothers,  both  of  whom  were  ordained  ministers, 
and  his  parents  were  respected  members  of  the  community.  The  in- 
mate's father  constantly  demanded  more  of  the  inmate  than  the  latter 
thought  he  had  the  ability  to  accomplish  and  continually  compared 
him  unfavorably  with  his  older  brothers.  This  comparison  was  also 
made  by  the  inmate's  school  teachers  because  the  inmate,  although  of 
high  average  intelligence,  did  rather  poorly  in  school.  Nevertheless,  he 
had  completed  all  but  part  of  his  senior  year  in  high  school  by  the 
time  he  had  been  sentenced  to  the  reformatory.  In  its  pre-parole  sum- 
mary, the  classification  committee  of  the  institution  recommended  that 
the  inmate  be  permitted  to  complete  his  high  school  education,  on  the 
ground  that  it  would  aid  him  in  the  achievements  of  which  he  was 
capable.  Some  members  of  the  parole  board  believed  that  if  the  inmate 
finished  high  school,  he  might  go  to  college.  The  parole  board  decided 
to  defer  the  case  for  five  months  to  permit  the  inmate  to  complete  his 
high  school  education  prior  to  his  release. 

Cases  sometimes  arise  in  which  it  may  appear  to  the  parole  board  that  a 
denial  of  parole  would  bring  a  benefit  to  the  inmate  which  would  be  un- 
obtainable if  parole  were  granted.  It  is  arguable,  of  course,  that  whenever 
the  board  denies  parole  because  it  believes  the  inmate  has  not  reached  the 
optimum  time  for  release  in  terms  of  rehabilitation,  this  is,  in  reality,  a 
benefit  to  the  inmate.  But  there  are  other  cases  in  which  the  benefit  obtain- 
able only  through  a  parole  denial  may  be  at  least  as  real,  but  may  have  no 
direct  connection  with  the  inmate's  rehabilitation.  Perhaps  the  clearest  ex- 
amples are  those  in  which  the  inmate  is  suffering  from  a  physical  illness 
which  is  correctable  in  the  prison  but  which  release  to  the  community  would 
aggravate,  or  those  in  which  the  inmate  would  benefit  from  devices,  such 
as  dental  plates  or  a  hearing  aid,  which  could  be  provided  at  no  cost  to 
him  if  he  remains  an  inmate  but  which  may  not  be  as  readily  obtainable  on 


89.  In  denying  parole  to  an  inmate  who  had  served  only  four  months  before  the  hear- 
ing, a  parole  board  member  commented:  "There  has  not  been  a  sufficient  period  of  time 
to  -varrant  the  parole  risk  in  this  case." 
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the  outside.®"  The  illustration  case  is  one  in  which  the  benefit  accruing  to 
the  inmate  by  remaining  in  the  institution  is  related  both  to  his  rehabilita- 
tion and  to  his  more  general  welfare.  The  parole  board  may  sometimes  be 
faced  with  the  dilemma  of  having  an  inmate  who  in  terms  of  its  rehabilita- 
tion standard  might  best  be  released,  but  who  in  terms  of  the  interest  of  the 
institution  in  the  inmate's  total  welfare  ought  to  be  retained  to  receive  a 
special  benefit  which  the  institution  can  provide. 

5.    To  Avoid  Criticism  of  the  Parole  System 

Illustration  No.  19:  The  inmate  had  been  convicted  of  embezzling 
$25,000  from  a  veterans'  service  group.  He  had  absolutely  no  prior 
criminal  record.  Before  the  offense  he  had  been  a  prominent  member 
of  the  community  and  was  well  liked.  This  was  his  initial  parole  hear- 
ing. When  the  parole  board  learned  that  as  a  result  of  the  oflense  the 
attitude  of  the  community  was  very  much  against  the  inmate,  it  voted 
to  deny  parole. 

There  is  a  feeling  shared  among  many  parole  board  members  that  the 
success  of  the  parole  system  depends  in  part  on  whether  it  achieves  public 
approval  and  confidence.  In  some  states  the  parole  board  publishes  litera- 
ture on  the  parole  s)stem  for  the  public,  and  members  make  speeches  or 
give  demonstrations  of  parole  hearings  to  civic  and  social  groups.  The  pa- 
role board  may  also  in\ite  community  leaders  to  be  present  at  parole  hear- 
ings and  observe  how  the  board  functions. 

While  a  desire  to  be  free  of  public  criticism  and  to  gain  the  confidence  of 
the  public  is  a  characteristic  probably  common  to  all  criminal  justice  agen- 
cies, the  parole  board  seems  particularly  sensitive.  Whatever  the  reasons  for 
this  concern,  it  is  sometimes  reflected  in  the  parole  decision.  Parole  boards 
are  often  reluctant  to  release  assaultive  offenders  despite  their  own  estimate 
of  the  high  probability  of  parole  success."  One  reason  for  this  is  the  board's 
concern  for  the  safety  of  the  community — that  while  the  probability  of 
recidivism  may  be  lo\v,  the  seriousness  of  the  violation,  if  it  occurs,  is  likely 
to  be  quite  great.   But  another  reason  for  the  board's  reluctance  to  release 


90.  The  Model  Penal  Code  authorizes  denial  of  parole  to  obtain  a  benefit  for  the 
inmate  which  is  related  to  his  rehabilitation.  Model  Penal  Code  §  305.9(1)  (Proposed 
Official  Draft  1962)  provides  in  part: 

Whenever  the  Board  of  Parole  considers  the  first  release  of  a  prisoner  who  is 
eligible  for  release  on  parole,  it  shall  be  the  policy  of  the  Board  to  order  his  release, 
unless  the  Buard  is  of  tlie  opinion  that  his  release  should  be  deferred  because: 

(d)  ).'  continued  correctional  treatment,  medical  care  or  vocational  or 
other  trainir.g  in  the  institution  will  substantially  enhance  his  capacity  to  lead  a  law- 
abiding  life  when  released  at  a  later  date. 

91.  Sec  text  accompanying  notes  73-74  supra. 
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assaulti\e  ofTendcrs  is  its  concern  about  adverse  public  reaction  if  the  of- 
fender violates  parole  in  a  spectacular  manner." 

The  concern  about  pubUc  criticism  is  even  more  clearly  an  important  fac- 
tor in  the  trust  violation  cases.  The  parole  board  normally  views  public  or 
private  officials  who  have  embezzled  funds  as  good  parole  risks  in  terms  of 
the  likelihood  of  parole  success.  One  parole  member  even  said  that  he 
thought  these  persons  should  not  be  sent  to  prison  since,  because  of  the 
usual  publicity  surrounding  their  apprehension  and  conviction,  they  are  very 
unlikely  to  repeat  the  same  or  a  similar  offense.  Nevertheless,  the  question 
whether  they  should  be  paroled  raises  the  difficult  problem  of  determining 
what  weight  the  parole  board  should  give  to  community  attitudes.  If  the 
attitude  of  the  community  toward  the  inmate  is  good,  he  is  likely  to  be 
paroled  as  soon  as  he  is  eligible.  When  the  community  attitude  is  negative, 
parole  is  likely  to  be  denied.  One  reason  may  be  that  a  negative  community 
attitude  is  likely  to  seriously  hamper  the  inmate's  efforts  to  adjust."  Another 
reason,  and  probably  the  more  important  one,  is  that  parole  of  such  an 
inmate  would  expose  the  board  and  the  parole  system  to  public  criticism. 
One  parole  board  member  expressed  his  attitude  toward  the  trust  violation 
cases  in  terms  of  a  dilemma,  stating  that  to  some  extent  a  parole  board 
must  defer  to  certain  community  attitudes  but  that  no  parole  board  member 
can  go  beyond  a  certain  point  without  violating  his  own  conscience. 

The  board's  concern  with  public  criticism  of  the  parole  system  also  affects 
the  parole  decision  in  cases  in  which  the  inmate  or  a  member  of  his  family 
has  attempted  to  put  unusual  pressure  on  the  parole  board  for  his  releaise. 
This  normally  occurs  in  cases  in  which  the  inmate  has  received  a  long  sen- 
tence, often  a  life  sentence.  The  inmate  may  write  letters  to  influential  per- 
sons in  state  government  or  to  anyone  else  whom  he  thinks  might  be  able 
to  influence  the  board.  Sometimes,  the  inmate  or  his  family  may  hire  attor- 
neys whom  they  think  have  unusual  influence  with  the  board.  The  attitude 
of  the  parole  board  in  such  cases  toward  the  release  of  the  inmate  is  likely 
to  be  extremely  negative.  In  one  case,  a  member  of  the  board  said  that  if  a 
lifer  who  wrote  great  numbers  of  letters  trying  to  get  someone  to  influence 
the  board  would  cease  writing  for  six  months,  he  would  be  released,  but  so 
long  as  he  persisted  in  his  present  behavior  the  board  member  was  deter- 


92.  One  member  of  a  parole  board  indicated  that  although  parole  prediction  studiei 
have  shown  that  murderers,  sex  offenders,  and  men  who  have  committed  assaults  are 
aiT'-ng  the  best  parole  risks,  the  fact  remains  that  if  one  is  paroled  and  repeats  the  same 
type  of  crime,  the  unfavorable  publirity  is  many  times  that  wTien  a  sixth  forgery  offender 
is  i-iroled  and  aijain  forges  checks. 

03.  See  text  Accompanying  notes  43-49  supra. 
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mined  that  he  "do  it  all.""*  If  the  board  were  to  grant  parole  to  such  an 
inmate  on  the  merits  of  the  case,  it  would  expose  itself  to  the  accusation 
that  the  parole  grant  was  the  result  of  special  influence.  The  board  prefers 
to  keep  the  inmate  in  prison  rather  than  incur  that  risk. 

III.     Statutory  Parole  Criteria 

Perhaps  the  most  notable  characteristic  of  current  statutory  parole 
criteria  is  the  absence  (with  only  a  few  exceptions)  of  provisions  that  deal 
with  the  difficult  decision-making  problems  which  parole  boards  must  face 
daily.  There  is,  for  example,  no  statutory  provision  presently  in  effect  which 
indicates  when,  if  ever,  it  is  proper  for  a  parole  board  to  deny  parole  despite 
its  own  judgment  that  the  inmate  is  unlikely  to  commit  a  new  offense  if 
released,  yet  parole  boards  must  constantly  face  this  difficult  question."  Nor 
is  there  any  statutory  consideration  of  the  circumstances  under  which  it 
might  be  proper  for  a  parole  board  to  release  an  inmate  despite  its  own 
judgment  that  he  is  likely  to  recidivate — indeed,  most  statutes  flatly  prohibit 
such  decisions®" — yet  in  practice  they  are  made  daily,  and  often  under  cir- 
cumstances which  one  might  suppose  would  lead  a  legislature  to  concur  in 
their  propriety."^ 

Closely  related  to  the  unsuitability  of  current  legislation  as  a  practical 
guide  for  parole  decision-making  is  the  fact  that  much  of  it  relies  heavily 
on  the  Standard  Probation  and  Parole  Act.®*  The  language  of  two  pro- 
visions of  section  1 8,  often  with  minor  variations,  appears  in  the  statutes  of 
a  large  number  of  the  states: 

[T]he  board  shall  release  on  parole  any  person  confined  in  any  cor- 
rectional institution  administered  by  state  authorities,  when  in  its  opin- 
ion there  is  reasonable  probability  that  the  prisoner  can  be  released 
without  detriment  to  the  community  or  to  himself. 

A  parole  shall  be  ordered  only  for  the  best  interest  of  society,  not  a3 
an  award  of  clemency;  it  shall  not  be  considered  a  reduction  of  sen- 


94.  One  parole  board  uses  a  special  investigator  attached  to  the  corrections  depart- 
ment to  investigate  suspect<.<l  rttcmpts  to  secure  parole  through  unethical  pressure. 

95.  See  text  accompanying  notes  74-94  supra. 
96    See  text  accompanying  notes  108-117  infra. 

97.  See  text  accompanying  notes  51-73  supra. 

98.  The  Stan''ard  Pri>b.>'ion  and  Parole  Act  is  the  product  of  the  National  Council 
on  Crime  and  Delinquency.  It  has  been  revised  a  number  of  times.  The  latest  revision 
was  in  1955. 
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tence  or  a  pardon.  A  prisoner  shall  be  placed  on  parole  only  when  the 
board  believes  that  he  is  able  and  willing  to  fulfill  the  obligations  of  a 
law-abiding  citizen.®* 

While  it  is  not  clear  that  the  availability  of  the  Standard  Act  was  a  major 
contributor  to  legislative  failure  to  come  to  grips  with  the  practical  prob- 
lems of  parole  decision-making,  the  Act  clearly  served  as  a  model  for  legis- 
lative action,  and  perhaps  without  it  draftsmen  would  have  been  forced  to 
face  some  of  the  problems. 

A.     Statutory  Criteria  Related  to  the  Inmate's 
Conduct  Within  the  Correctional  Institution 

In  practice,  the  inmate's  conduct  while  incarcerated  is  considered  rele- 
vant to  the  timing  of  release  on  parole.  Parole  boards  consider  the  inmate's 
adjustment  in  prison — his  conformity  to  inmate  conduct  requirements  and 
his  attitude  toward  officials  in  authority  in  the  prison — as  an  indication  of 
his  willingness  and  ability  to  adjust  to  life  in  the  free  community  if  released 
on  parole. '°°  Furthermore,  parole  boards  regard  inmate  participation  in 
voluntary  educational  and  rehabilitation  programs  as  an  indication  of  favor- 
able adjustment  on  parole.^"*  Parole  boards  sometimes  grant  parole,  despite 
an  estimated  high  probability  of  recidivism,  to  an  inmate  who  has  informed 
prison  authorities  of  illicit  activities  by  other  inmates  or  who  in  some  other 
way  has  performed  meritorious  services  for  prison  authorities."^  Finally, 
parole  boards  sometimes  deny  parole  to  an  inmate  whom  it  believes  to  be 
ready  for  release  when,  because  of  his  recent  misconduct,  it  believes  a  denial 
is  necessary  to  deter  misconduct  by  other  inmates."* 

Current  statutory  criteria  speak  only  to  some  of  these  problems.  The 
statutes  of  five  states  presumably  would  prohibit  the  use  of  parole  as  a  re- 
ward for  informant  services:  "No  prisoner  shall  be  released  on  parole 
merely  as  a  reward  for  good  conduct  or  efficient  performance  of  duties 
assigned  in  prison  .  .  .  ."'°*  Statutes  in  other  states  indicate  that  the  inmate's 


99.  National  Council  on  Crime  and  Delinquency,  Standard  Probation  and 
Parole  Act  §  18  (1955  rev.,  reprinted  1964). 

100.  See  text  accompamying  notes  28-29  supra. 

101.  See  text  accompanying  notes  25-27  supra. 

102.  See  text  accompanying  notes  69-72  supra. 

103.  See  text  accompanying  notes  78-82  supra. 

104.  Ala.  Code  tit.  42,  §  7  (1958);  Fla.  Stat.  Ann.  §  947.18  (1944);  Mass. 
Ann.  Laws  ch.  127,  §  130  (1965);  N.J.  Rtv.  Stat.  §,30:4-123.14  (1964);  Tenn. 
Code  Ann.  §  40-3614  (Supp.  1966);  Ind.  Acts  1953,  ch.  266,  §  33,  at  944,  repealed  by 
Ind.  Acts  1961,  ch.  343,  §  43. 

Mich.  Stat.  Ann.  §  28.2303(1)   (Supp.  1963)  provides:  "In  determining  a  pHsoner'i 
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conduct  while  incarcerated  should  be  considered  by  the  parole  board.^°' 
Still  other  statutes  pro\ide  that  in  order  to  be  eligible  for  release  on  parole 
an  inmate  must  not  have  violated  any  of  the  disciplinary  rules  of  the  institu- 
tion for  a  specified  period  of  time.^°° 

B.     Statutory  Criteria  Requiring  a  Prediction 
of  the  Itwiate's  Conduct  if  Released  on  Parole 
In  practice,  one  of  the  parole  board's  major  concerns  is  predicting  the 
conduct  of  the  inmate  if  he  is  released  on  parole.    It  considers  not  only  the 

fitness  to  be  released  on  parole,  the  parole  board  may  give  consideration  to  instances  of 
voluntary  assistance  to  medical  and  other  scientific  research  and  blood  donations."  The 
Public  Health  Service  is  conducting  malaria  research  by  using  volunteers  from  the  in- 
mates of  the  federal  penitentiary  at  Atlanta,  Georgia.  Each  inmate  volunteer  receive! 
five  days  good  time  for  each  month  in  which  he  participates  in  the  research  program. 
See  "Prisoners  Who  Serve  More  Than  Time,"  Parade,  April  3,  1966. 

105.  Ga.  Code  Ann.  §  77-514  (1964)  provides:  "Good  conduct  and  efficient  per- 
formance of  duties  by  a  prisoner  shall  be  considered  by  the  board  in  his  favor  and  shall 
merit  consideration  of  an  application  for  pardon  and  parole."  See  Ore.  Rev.  Stat.  § 
144.250  (1964);  R.I.  Gen.  Laws  Ann.  §  13-8-14  (1956);  S.C.  Code  Ann.  §  55-612 
(1962).  N.  C.  Gen.  Stat.  §  148-60  (1964)  requires  the  parole  board  to  give  "due  con- 
sideration" to  whether  "the  record  of  the  prisoner  during  his  confinement  established  that 
the  prisoner  is  obedient  to  prison  rules  and  regulations,  and  has  shown  the  proper  respect 
for  prison  officials,  and  due  regard  and  consideration  for  his  fellow  prisoners.  ,  .  .  " 

106.  N.H.  Rev.  Stat.  Ann.  §  607:39  (Supp.  1963)  provides:  "Any  convict  .  .  . 
whose  record  of  conduct  shows  that  he  has  faithfully  observed  all  the  rules  of  said  prison, 
and  has  not  been  subjected  to  punishment,  shall  be  entitled  to  release  from  said  prison 
upon  the  expiration  of  the  minimum  term  of  his  sentence.  ..."  W.Va.  Code  Ann.  § 
6291(20)  (1961)  provides:  "Any  prisoner  of  a  penitentiary  of  this  state,  to  be  eligible 
for  parole  ...  (2)  Shall  not  be  under  punishment  or  in  solitary  confinement  for  any 
infraction  of  prison  rules;  (3)  Shall  have  maintained  a  record  of  good  conduct  in  prison 
for  a  period  of  at  least  three  months  immediately  preceding  the  date  of  his  release  on 
parole  .  .  .  .  "  Wyo.  Stat.  Ann.  §  7-325  (1957)  provides  that  a  convict  "who  has 
made  an  assault  with  a  deadly  weapon  upon  any  officer,  employee  or  convict  of  any  in- 
stitution or  has  attempted  to  escape,  escaped  or  assisted  others  to  escape  from  any  institu- 
tion shall  not  be  eligible  for  parole." 

New  Hampshire  at  one  time  apparently  required  that  if  an  inmate  served  his  minimum 
sentence  without  disciplinary  violation  he  must  be  released  on  parole,  while  if  he  engaged 
in  misconduct,  the  parole  board  was  authorized  to  release  him  after  he  has  served  his 
minimum  sentence.  N.H.  Laws  1909,  §  120:2,  amended  by  N.H.  Laws  1961,  §  62:1. 
Kentucky  statutes  at  one  time  apparently  required  a  determination  of  administrative 
eligibility  for  release  on  parole  based  on  conduct  within  the  institution: 

If  the  department,  after  careful  consideration  and  in  the  full  exercise  of  its  dis- 
cretion, deems  the  application  reasonable  and  timely,  it  shall  ascertain  from  the 
records  of  the  penitentiary  where  the  applicant  is  confined  and  from  other  trust- 
worthy sources  whether  he  has  been  of  good  demeanor  and  has  been  sufficiently 
meritorious  and  has  earned  sufficient  grade  or  rank  for  good  conduct  by  obedience 
to  the  regulations  of  the  institution  in  which  he  is  confined,  for  the  period  of  time 
to  be  fixed  by  the  regulations  of  the  department,  next  preceding  the  date  of  his  ap- 
plication. Ky.  Rev.  Stat.  §  439.120  (2)  (1942),  repealed  by  Ky.  Lawf  1956,  ch. 
101,  §  34. 
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probability  that  the  inmate  will  violate  the  law  if  released,  but  also  the 
probable  seriousness  of  the  \iolation  if  it  occurs.^"^  Statutory  criteria,  how- 
ever, typically  do  not  distinguish  between  degrees  of  seriousness  of  future 
conduct  and,  indeed,  most  of  them  seem  to  prohibit  release  if  there  is  a 
probability  of  commission  of  even  a  minor  criminal  offense. 

Most  statutory  criteria  speak  to  future  violations  of  the  criminal  law,  but 
some  speak  as  well  to  future  violations  of  the  parole  conditions  by  non- 
criminal conduct,  and  a  few  imply  higher  standards  of  conduct  for  the 
parolee. 

1.     Future  Violations  of  the  Criminal  Law 

Most  states  ha\'e  statutes  which  require  the  parole  board  to  determine  the 
probability  that  the  inmate  will  violate  the  criminal  law  if  released  on  pa- 
role. A  number  of  statutes  authorize  the  parole  board  to  release  an  inmate 
only  if  "there  is  reasonable  probability  that,  if  such  prisoner  is  released,  he 
will  live  and  remain  at  liberty  without  violating  the  law  .  .  .  ."^°*  Several 
states  have  made  minor  alterations  to  this  basic  provision.  North  Carolina 
requires  the  parole  board  to  give  "due  consideration  ...  to  the  reasonable 
probability  that  the  prisoner  will  live  and  remain  at  liberty  without  violating 
the  law  .  .  .  ."^°'  Colorado  statutes  authorize  release  only  if  there  is  a 
"strong  and  reasonable  probability"  of  no  further  criminal  law  violations.^" 
On  the  other  hand,  Ohio  statutes  merely  require  a  "reasonable  ground  to 
believe  that,  if  .  .  .  the  prisoner  Is  paroled,  he  will  be  and  remain  at  liberty 
without  violating  the  law  .  .  .  .""^   Another  large  group  of  statutes  follows 

107.  For  a  discussion  of  this  aspect  see  text  accompanying  notes  16-51  and  77-78 
supra. 

108.  Ala.  Code  tit.  42,  §  7  (1958);  accord,  18  U.S.C.  §  4203(a)  (1964);  Alaska 
Stat.  §  33.15.080  (1962);  Ariz.  Rev.  Stat.  Ann.  §  31-412  (1956);  Conn.  Gen. 
Stat.  Rev.  §  54-125  (1958);  D.C.  Code  Ann.  §  24-204  (1961);  Hawah  Rev.  Laws 
§  83-67  (1955);  Md.  Ann.  Code  art.  41,  §§  112,  124(b)  (1957);  Mass.  Ann. 
Laws  ch.  127,  §  130  (1957);  N.H.  Rev.  Stat.  Ann.  §  607:39  (Supp.  1963);  Ore. 
Rev.  Stat.  §  144.240  (1963);  Pa.  Stat.  Ann.  tit.  61,  §§  293,  304  (1964).  See  also 
Del.  Code  Ann.  tit.  11,  §  4347  (Supp.  1964);  Ind.  Ann.  Stat.  §  13-1609  (Supp. 
1966). 

109.  N.C.  Gen.  Stat.   §   148-60  (1964). 

110.  Colo.  Rev.  Stat.  Ann.  §  39-17-3(2)  (b)   (Supp.  1960). 

111.  Ohio  Rev.  Code  Ann.  §  2965.09  (Page  1953).  Among  other  minor  variationi 
are  the  following:  S.C.  Code  Ann.  §  55-612  (1962)  provides  that  "[N]o  such  prisoner 
shall  be  paroled  until  it  shall  appear,  to  the  satisfaction  of  the  Board  .  .  .  that,  in  the 
future,  he  will  probably  obey  the  law  ....";  Tenn.  Code  Ann.  §  40-3614  (Supp. 
1964)  authorizes  reh:,i<^c  only  when  the  inmate  "will  live  and  remain  at  liberty  without 
violating  the  law  .  .  .  ";  W.  Va.  Code  Ann.  §  6291(20)  (1961)  requires  that  the 
prisoner  "shall  have  atisfied  the  board  that,  if  released  on  parole,  he  will  conduct  him- 
self in  a  lawful  manner  .  .  .  .  " 
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the  language  of  the  Standard  Probation  and  Parole  Act"^  and  provides: 
"A  person  shall  be  placed  on  parole  only  when  the  Board  believes  that  he  is 
able  and  willing  to  fulfill  the  obligations  of  a  law-abiding  citizea.""' 

Each  of  these  pro\  isions  prohibits  parole  if  there  is  a  probability  that  the 
inniate  will  commit  a  new  violation  of  the  criminal  law.  They  do  not  make 
clear  whether  concern  with  new  violations  is  limited  to  the  parole  super- 
vision period,  or,  as  the  language  seems  to  support,  extends  beyond  the  time 
when  the  inmate  is  released  from  parole  supervision.^^*  But  most  impor- 
tantly, these  provisions  do  not  distinguish  between  degrees  of  seriousness  in 
criminal  law  violations,  while  parole  boards,  as  a  matter  of  necessity,  have 
made  such  distinctions.  The  provisions,  literally  applied,  would  prohibit 
the  parole  of  a  person  if  there  were  a  Ukclihood  that  he  would  commit  a 
violation,  no  matter  how  trivial,  despite  the  fact  that  legitimate  goals  could 
be  achieved  by  granting  parole.  In  practice,  these  provisions  are  violated 
regularly,  especially  in  cases  of  chronic  check  forgers,  nonsupport  violators, 
and  other  minor  property  offenders,  which  cases  comprise  a  large  per- 
centage of  those  heard  by  the  parole  board."' 

The  Michigan  statute  seems  to  authorize  release  of  the  probably  minor 
parole  violator  by  its  provision  that  "no  prisoner  shall  be  given  his  Hberty  on 
parole  until  the  board  has  reasonable  assurance  after  consideration  of  all  of 
the  facts  and  circumstances,  including  the  prisoner's  mental  and  social  atti- 
tude, that  he  will  not  become  a  menace  to  society  or  to  the  public  safety."^^' 
It  could  be  argued  that  the  existence  of  that  provision  accounts  for  the  in- 
stances of  paroles  of  probably  minor  oflendcrs  in  Michigan  which  were 
found  in  the  field  data.  It  should  be  noted,  however,  that  a  similar  pattern 
of  decision-making  \vas  found  in  Wisconsin,  where  statutes  apparently 
would  prohibit  such  paroles.^^^ 

112.  National  Council  on  Crime  and  Delinquency,  Standard  Probation 
AND  Parole  Act  §  18  (1955  rev.,  reprinted  1964).   See  text  accompanying  note  99  supra. 

113.  Del.  Code  An.n.  tit.  11,  §  4347(a)  (Supp.  1964);  Idaho  Code  Ann.  § 
20-223  (1947);  Ind.  Ann.  Stat.  §  13-1609  (Supp.  1965);  Kan.  Gen.  Stat.  Ann.  § 
62-2245  (Supp.  1961);  Ky.  Rev.  Stat.  Ann.  §  439.340(2)  (Supp.  1965);  Miss.  Code 
Ann.  §  4004-08  (1942);  Mo.  Rev.  Stat.  §  549.261(3)  (1959);  Mont.  Rev.  Codes 
Ann.  §  94-9832.  (Supp.  1965);  N.M.  Stat.  Ann.  §  41-17-24  (1964);  Tex.  Acts  1957, 
ch.  266,  §   12. 

114.  As  a  practical  matter,  it  may  make  little  difference  which  construction  of  the 
statutes  prevails,  since  it  is  likely  that  if  a  violation  occurs  it  will  be  shortly  after  release 
from  the  correctional  institution.  It  is  conceivable,  however,  that  the  construction  of  the 
statutes  might  make  some  difference  in  a  case  involving  an  extremely  short  parole  period. 

115.  See  text  accomp,-\n>'ing  note  51  supra. 

116.  Mich.  Stat.  Ann.   §   28.2303  (1954). 

117.  Wis.  Stat.  Ann.   §  57.07(1)    (Supp.   1965)   provides:     ='Thp  department  may 
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2.  Violations  of  Parole  Conditions 

When  an  inmate  is  released  on  parole,  his  liberty  is  conditioned  upon  his 
meeting  a  number  of  requirements.  These  tend  to  be  numerous  and  to  regu- 
late beha\  ior  which  is  not  prohibited  by  the  criminal  law.  The  standards  of 
beha\-ior  required  by  parole  conditions  tend  to  be  so  high  that  it  is  doubtful 
whether  any  parolee  has  ever  refrained  from  at  least  once  violating  one  of 
them.  In  practice,  violations  occur  with  some  frequency,  but  the  vast 
majority  of  them  are  not  serious  enough  to  result  in  revocation  of  parole, 
although  revocation  is  clearly  authorized  for  even  a  single  violation.  Never- 
theless, the  statutes  of  two  states  authorize  parole  only  if  there  is  a  "reason- 
able probability"  that  the  prisoner  will  not  violate  his  parole  conditions.^^" 
That  such  a  requirement  cannot  be  met  in  even  a  fraction  of  the  paroles 
granted  must  be  evident.  It  should  also  be  clear  that  real  compliance  with 
such  a  requirement  might  be  far  from  desirable. 

3.  Provisions  Implying  a  Higher  Requirement 

A  number  of  statutes  require  a  prediction  that  in  addition  to  not  violating 
the  criminal  law,  the  inmate  will,  if  released,  be  a  "good  citizen"  or  its 
equivalent.  New  Hampshire,  for  example,  requires  a  "reasonable  probabil- 
ity that  [the  inmate]  will  remain  at  liberty  without  violating  the  law  and 
will  conduct  himself  as  a  good  citizen.""®  New  Jersey  requires  a  "reason- 
able probability  that,  if  such  prisoner  is  released,  he  will  assume  his  proper 
and  rightful  place  in  society  .  .  .  ."*^°  The  provisions  discussed  previously 
which  require  that  the  inmate  be  "able  and  willing  to  fulfill  the  obligations 
of  a  law-abiding  citizen"'"  might  be  interpreted  to  require  more  than  sim- 
ply an  absence  of  criminal  law  violations.  Missouri  provides  that  "no  in- 
mate shall  be  paroled  from  the  reformatory  until  he  has  given  evidence  that 
he  is  fit  to  be  paroled  into  the  life  of  the  community,"'"  and  Wisconsin  pro- 
parole  prisoners  in  the  state  reformatory  and  the  home  for  women  whenever  .  .  .  their 
conduct  for  a  reasonable  time  has  satisfied  the  department  that  they  will  be  law-abiding, 
temperate,  honest  and  industrious." 

A  particular  manifestation  of  the  same  concern  which  perhaps  motivated  the  Michigan 
provision  occurs  in  the-North  Carolina  statute,  which  requires  as  a  condition  to  granting 
parole  that  "the  prisoner  harbors  no  resentment  against  society  or  the  judge,  prosecuting 
attorneys,  or  jury  that  convicted  the  prisoner."    N.C.  Gen.  Stat.   §    148-60  (1964). 

118.  Alaska  Stat.  §  33.15.080  (1962);  N.D.  Cent.  Code  §  12-55-15  (1960).  The 
latter  provides  as  a  requirement  for  granting  parole  that  "the  board  of  pardons  is  con- 
vinced that  the  applicant  will  conform  to  all  the  rules  and  regulations  adopted  by  said 
board." 

119.  N.H.  Rev.  Stat.  Ann.  §  607:39  (Supp.  1963).  Similarly,  Florida  and  Georgia 
require  a  finding  of  a  "reasonable  probability"  that  if  the  inmate  is  paroled  "he  will  live 
and  conduct  himself  as  a  respectable  and  law  abiding  person."  Fla.  Stat.  Ann.  { 
947.18  (1941);  Ga.  Code  Ann.   §  77-514  (1963). 

120.  N.J.  Rev.  Stat.  §  30:4-123.14  (1964). 

121.  See  text  accompanying  notes  112-13  supra. 
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vidcs  that  reformatory  inmates  may  be  released  when  "their  conduct  for  a 
reasonable  time  has  satisfied  the  department  that  they  will  be  law-abiding, 
temperate,  honest  and  industrious."*"  Statutes  in  Idaho  and  Washington 
provide  that  no  prisoner  shall  be  released  from  the  penitentiary  unless  his 
rehabilitation  has  been  complete  and  he  is  a  fit  subject  for  release.*'*  South 
Carolina  requires  that  "the  prisoner  has  shown  a  disposition  to  reform  and 
that,  in  the  future,  he  will  probably  obey  the  law  and  lead  a  correct 
life  .  .  .  ,"  '"  and  Rhode  Island  requires  that  the  "prisoner  has  shown  a  dis- 
position to  reform."*" 

Many  of  these  provisions  are  vague  and  some  require  the  parole  board  to 
judge  the  moral  worth  of  the  parole  applicant,  an  evaluation  it  may  not  be 
qualified  to  make.  Furthennore,  the  standard  of  conduct  required  by  most 
of  these  provisions  seems  unrealistically  high. 

C.     Statutory  Criteria  Related  to  the  "IV  elf  are'* 
of  Society  or  of  the  Inmate 

A  number  of  statutes  direct  the  parole  board  to  consider  the  welfare  of 
society  in  making  its  decisions.  In  most  instances,  this  provision  is  in  addi- 
tion to  the  requirement  that  the  inmate  must  be  unlikely  to  recidivate  if  re- 
leased. A  number  of  states  use  the  language  of  the  Standard  Act  providing: 
"A  parole  shall  be  ordered  only  for  the  best  interest  of  society,  not  as  an 
award  of  clemency;  it  shall  not  be  considered  a  reduction  of  sentence  or  a 
pardon.""'  The  differentiation  between  parole  and  the  forms  of  executive 
clemency  is  probably  made  to  save  the  parole  law  from  invalidity  as  an  in- 
vasion of  the  power  of  executive  clemency  posited  by  most  state  constitu- 
tions exclusively  in  the  governor. 
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122.  Mo.  Rev.  Stat.  §  216.360(3)   (1959). 

123.  Wis.  Stat.  Ann.  §  57.07(1)    (Supp.  1965). 

124.  Idaho  Code  Ann.  §  20-230  (1947);  Wash.  Rev.  Code  Ann.  §  9.95.100 
(1961).  Similarly,  South  Dakota  permits  parole  only  when  the  proper  authority  "u 
satisfied  that  any  convict  has  been  confined  in  the  Penitentiary  for  a  sufficient  length  of 
time  to  accomplish  his  reformation  .  .  .  .  "  S.D.  Code  §  13.5301  (Supp.  1960). 

125.  S.C.  Code  Ann.  §  55-612  (1962). 

126.  R.I.  Gen.  Laws  Ann.  §   13-8-14  (1956). 

127.  National  Council  on  Crime  and  Delinquency,  Standard  Probation 
AND  Parole  Act  §  18  (1955  rev.,  reprinted  1964).  See  text  accompanying  note  99  iu^ra. 
Similar  provisions  appear  in  Del.  Code  Ann.  tit.  11,  §  4347(a)  (Supp.  1964);  Idaho 
Code  Ann.  §  20-223  (1947);  Ind.  Ann.  Stat.  §  13-1609  (Supp.  1966);  Kan.  Gen. 
Stat.  Ann.  §  62-2245  (1963);  Ky.  Rev.  Stat.  Ann.  §  439.340(2)  (1963);  La.  Rev. 
Stat.  §  15:574.3  (1950);  Miss.  Code  Ann.  §  4004-08  (1942);  Mo.  Rev.  Stat.  § 
549.261  (1959);  Mont.  Rev.  Codes  Ann.  §  94-9832  (Supp.  1965);  N.M.  Stat.  Ann. 
§  41-17-24  (1953). 

128.  In  Michigan,  for  example,  initial  difficulty  with  the  parole  law  was  encountered 
oa  that  basis.   People  v.  Cummings,  88  Mich.  249,  50  N.W.  310  (1891),  invalidated  the 
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A  number  of  statutes  authorize  the  parole  board  to  grant  parole  to  an 
inmate  only  if  the  board  is  of  the  opinion  that  his  release  is  not  incompatible 
with  the  welfare  of  society.'^'  Following  the  language  of  the  Standard  Act, 
a  number  of  statutes  authorize  the  board  to  parole  "when  in  its  opinion 
there  is  reasonable  probability  that  the  prisoner  can  be  released  without 
detriment  to  the  community  or  to  himself."^^"  Delaware  statutes  provide 
that  the  parole  board  must  be  of  the  opinion  that  "parole  supervision  would 
be  ...  an  aid  to  rehabilitation  of  the  offender  as  a  law-abiding  citizen.""^ 

The  provisions  speaking  to  the  welfare  of  society  and  of  the  inmate  are 
too  general  to  be  helpful  in  making  concrete  parole  decisions.  In  all  prob- 
ability, their  sole  efTect  is  to  increase  the  amount  of  discretion  permitted  the 
parole  board  in  making  its  release  decision  by  making  the  decision  more 
difiTicult  to  challenge.  It  is  also  doubtful  whether  provisions  relating  to  the 
welfare  of  society  are  necessary  in  view  of  the  provisions  requiring  a  finding 
that  the  inmate  would  be  unlikely  to  recidivate  if  released. 

indeterminate  sentence  and  parole  law  enacted  by  the  Michigan  legislature  in  1889  on 
the  ground,  inter  alia,  that  it  violated  the  governor's  exclusive  power  of  executive 
clemency  because  it  permitted  an  administrative  board  to  grant  what  amounted  to  condi- 
tional pardons.  The  Michigan  Constitution  was  amended  in  1903  to  permit  the  legisla- 
ture to  enact  a  parole  law.  Mich.  Pub.  Acts  1903,  at  452  (now  Mich.  Const,  art.  IV, 
5  45).   See  In  re  Southard,  298  Mich.  75,  298  N.W.  457  (1941). 

This  same  difficulty  may  account  for  the  provision  found  in  a  number  of  states  which 
places  ultimate  authority  to  grant  parole  in  the  governor.  See,  e.g.,  Kan.  Laws  1903, 
ch.  375,  §  9,  repealed  by  Kan.  Laws  1957,  ch.  331,  §  37. 

129.  18  U.S.C.  §  4203(a)  (1964);  Ala.  Code  tit.  42,  §  7  (1958);  Alaska  Stat. 
§  33.15.080  (1962);  Conn.  Gen.  Stat.  Rev.  §  54-125  (1958);  Del.  Code  Ann. 
tit.  11,  §  4347  (Supp.  1964);  Ind.  Ann.  Stat.  §  13-1609  (Supp.  1956);  Md.  Ann. 
Code  art.  41,  §  112  (1957);  Mass.  Ann.  Laws  ch.  127,  §  130  (1965);  N.J.  Rev. 
Stat.  §  30:4-123.14  (1964);  N.C.  Gen.  Stat.  §  148-60  (1964);  Ore.  Rev.  Stat.  § 
144.240  (1965);  Tenn.  Code  Ann.  §  40-3614  (Supp.  1966).  S.C.  Code  Ann.  §  55- 
612  (1962)  permits  parole  upon  a  finding  that  "the  interests  of  society  will  not  be  im- 
paired thereby  .  .  .  .  "  Several  states  require  a  finding  that  parole  is  consistent  with  the 
public  safety.  HAw^An  Rev.  Laws  §  83-67  (1955)  ("not  incompatible  with  the  welfare 
and  safety  of  society");  Ohio  Rev.  Code  Ann.  §  2965.09  (Page  1953)  ("consistent 
with  the  welfare  and  security  of  society");  S.D.  Code  §  13.5301  (Supp.  1960)  ("with- 
out danger  to  society"). 

130.  National  Council  on  Crime  and  Delinquency,  Standard  Probation 
and  Parole  Act  §  18  (1955  rev.,  reprinted  1964);  Del.  Code  Ann.  tit.  11,  § 
4347(a)  (Supp.  19641;  Kan.  Gen.  Stat.  Ann.  §  62-2245  (Supp.  1961);  Mo.  Rev. 
Stat.  §  549.261  (Supp.  1965);  N.M.  Stat.  Ann.  §  41-17-24  (1953).  Slight  variations 
of  this  same  idea  appear  in  several  statutes.  Va.  Code  Ann.  §  53-253  (1950)  ("com- 
p^.Me  with  the  interests  of  the  prisoner  and  of  society");  Fla.  Stat.  Ann.  §  947.18 
(1014)  ("compatible  vsith  his  own  welfare  and  the  welfare  of  society");  Ga.  Code 
Ann.  §  77-514  (1054)  (^.ame);  Pa.  Stat.  A.wn.  tit.  61,  §331.21  (1964)  ("the  best 
interests  of  the  convict  justify  or  require  his  being  paroled  and  it  docs  not  .ippear  that  the 
interest^  of  the  Com!ronv.pnlth  will  be  injured  thereby"). 

131.  Del.  Code  An.v.  tit.  11,  §  4347(a)   (Supp.  1964). 
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D.     Statutory  Criteria  Related  to  the  Inmate's  Parole  Plan 

In  practice,  a  parole  board  gives  careful  consideration  to  the  inmate's 
parole  plan  in  making  its  release  decision.  It  is  interested  in  the  inmate's 
employment  and  residence  arrangements  primarily  to  determine  whether 
they  will  be  helpful  or  harmful  in  his  adjustment  to  life  in  the  free  commu- 
nity."* A  number  of  statutes  impose  employment  or  residence  requirements; 
some  speak  to  the  problem  of  parole  to  a  detainer.*" 

1.    Employment  and  Residence  Requirements 

Several  states  provide  that  no  prisoner  shall  be  released  on  parole  "until 
the  board  shall  have  made  arrangements  or  have  satisfactory  evidence  that 
arrangements  have  been  made  for  honorable  and  useful  employment  while 
on  parole  in  some  suitable  occupation.'"^*  It  is,  of  course,  evident  that  such 
a  requirement  has  a  rational  relationship  to  the  probability  that  the  parolee 
will  not  violate  the  criminal  law  when  he  is  released.  It  seems  clear  in  a 
number  of  states,  however,  that  this  is  not  the  sole  motivation  for  the  re- 
quirement. Many  statutes  evidence  a  concern  for  keeping  parolees  ofT  pub- 
lic assistance  rolls;  for  example,  a  number  of  statutes  provide  that  "no  pris- 
oner shall  be  released  on  parole  .  .  .  unless  the  board  is  satisfied  that  he  will 
be  suitably  employed  in  self-sustaining  employment  or  that  he  will  not  be- 
come a  public  charge  if  so  released.""' 

Several  states  require  employment  but  face  the  possibility  that  the  inmate 
may  be  unable  to  work.  For  example,  Idaho  requires  that  "a  prisoner  shall 
be  placed  on  parole  only  when  arrangements  have  been  made  for  his  proper 
employment  or  for  his  maintenance  and  care.""®  Michigan  pro\ades  that 
"no  prisoner  shall  be  released  on  parole  until  the  parole  boara  shall  have 

132.  See  text  accompanying  notes  43-49  supra. 

133.  For  a  discussion  of  the  practices  in  Kansas,  Michigan,  and  Wisconsin  regarding 
paroles  to  detainers  see  text  accompanying  notes  59-68  supra. 

134.  Neb.  Rev.  Stat.  §  29-2623  (1956);  N.J.  Rev.  Stat.  §  30:4-123.19  (1964); 
N.D.  Cent.  Code  §  12-55-15  (1960);  S.C.  Code  Ann.  §  55-612  (1962);  Utah 
Code  Ann.  §  77-62-14  (1953);  Kan.  Laws  1903,  ch.  375,  §  5,  repealed  by  Kan.  Laws 
1957,  ch.  331,  §  37.  New  Mexico  recognizes  the  possibility  that  the  inmate  may 
be  able  to  support  himself  out  of  accumulated  assets.  See  N.M.  Stat.  Ann.  §  41-17-24 
(1953).  Oklahoma  requires  employment  as  a  prerequisite  to  parole  but  provides  that 
"the  Pardon  and  Parole  Officer  shall  render  every  reasonable  assistance  to  any  person 
making  application  for  parole,  in  helping  to  obtain  for  said  applicant  suitable  and  fit 
employer  and  employment.  ..."    Okla.  Stat.  Ann.  tit.  57,  §  332.8  (1950). 

135.  Ala.  Code  tit.  42,  §  8  (1958);  accord.  Fla.  Stat.  Ann.  §  947.18  (1944); 
Ga.  Code  Ann.  §  77-514  (1963);  Mo.  Rev.  Stat.  §  216.360(3)  (1959);  R.L  Gen. 
Laws  Ann.  §   13-8-14  (1956). 

136.  Idaho  Code  Ann.  §  20-223  (1947);  accord,  Ind.  Ann.  Stat.  §  13-1609 
(Supp.  1966);  Ky.  Rev.  Stat.  Ann.  §  439.340(2)  (Supp.  1966);  Miss.  Code  Ann. 
I  4004-08  (1942);  Tex.  Acts  1957,  ch.  266,  §  12. 
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satisfactory  evidence  that  arrangements  have  been  made  for  such  honorable 
and  useful  employment  as  he  is  capable  of  performing,  or  for  his  education, 
or  for  his  care  if  he  is  mentally  or  physically  ill  or  incapacitated.""' 

Several  states  at  one  time  not  only  required  employment  before  release, 
but  required  some  evidence  that  the  employment  would  last  for  a  specified 
duration."'  Missouri  continues  to  require  that  employment  last  for  a  speci- 
fied duration:  "No  inmate  shall  be  paroled  .  .  .  until  he  has  submitted 
satisfactory  evidence  to  the  board  of  probation  and  parole  that  arrangements 
have  been  made  for  his  honorable  and  useful  employment  for  at  least  six 
months  in  some  suitable  occupation.  .  .  .""'  South  Dakota  statutes  provide: 
"No  person  shall  be  admitted  to  parole  until  and  unless  employment  has 
been  secured  for  him  by  the  Department  or  the  beneficial  occupation  of 
his  time  has  been  otherwise  assured.  The  Department  should  be  assured 
that  the  employment  will  have  some  permanence  and  that  it  will  be  reason- 
able to  believe  that  the  parolee  will  be  able  to  continue  in  the  same  employ- 
ment until  the  end  of  the  period  of  his  parole.  .  .  ."'"    The  difficulty  of 

137.  Mich.  Stat.  Ann.   §   28.2303(c)   (1954). 

138.  See  Iowa  Code  §  247.8  (1946)  ("employment  or  maintenance  for  at  least 
six  months")  amended  by  Iowa  Acts  1957,  ch.  118,  §  1;  Ky.  Rev.  Stat.  §  439.120(2) 
(1942),  repealed  by  Ky.  Acts  1956,  ch.  101,  §  34,  provided: 

The  department  shall  also  ascertain  whether  the  applicant  has  secured  or  hai 
had  secured  some  respectable  employment  with  a  solvent,  reputable  person,  at  a 
compensation  sufTicient  to  render  the  applicant  self-sustaining  after  parole.    The 
emplo>Tncnt  shall  be  for  ...  at  least  six  months,  but  prisoners  under  the  age  of 
sixteen  and  female  prisoners  may  be  paroled  without  contract  for  stipulated  wages, 
where  a  home  for  such  a  prisoner  has  been  secured  in  a  reputable  family  or  the 
prisoner  has  been  apprenticed  to  a  solvent  and  reputable  person  under  a  written 
contract  for  proper  support,  care  and  moral  supervision.    No  contract  shall  be  nec- 
essary for  the  employment  of  a  prisoner  owning  an  estate  sufficient  to  yield  enough 
income   or  proceeds   to  make   him   self-sustaining.     The   department   shall,   by  its 
regulations,  provide  proper  forms  of  contract  and  may,  in  its  discretion,  require 
surety  for  the  faithful  performance  of  the  contract, 
Ind.  Acts  1953,  ch.  266,  §   29,  repealed  by  Ind.  Acts   1961,  ch.  343,   §  43,  provided: 
"No  particular  period  of  assured  employment  ihail  be  required  in  releasing  prisoners 
on  parole,   but  each  board  of  parole  may   adopt   rules   and   regulations   with   respect 
thereto." 

139.  Mo.  Rev.  Stat.  §  216.360(3)   (1959). 

140.  S.D.  Code  §  13.5304  (Supp.  1960).  At  one  time  it  was  common  to  require  a 
parolee  to  obtain  a  sponsor,  a  reputable  citizen  who  was  willing  to  vouch  for  him.  This 
requirement  to  a  large  extent  antedates  the  development  of  professional  parole  supervision 
services.  It  appears  that  only  two  states  retain  sponsorship  requirements.  See  Okla. 
Stat.  Ann.  tit.  57,  §  332.8  (1950);  Pa.  Stat.  Ann.  tit  61,  §  315  (1964).  The  latter 
provides: 

From  and  after  the  passage  of  this  act,  no  prisoner,  who  has  been  sentenced  to  a 
minimum  and  maximum  imprisonment,  after  such  prisoner  has  served  the  mini- 
mum sentence,  shall  be  detained  in  any  penal  institution  because  of  the  inability  of 
I  <  h  prisoner  to  procure  a  sponsor  who  shall  be  satisfactory  to  the  board  of  in- 
tors  or' trustees  of  such  penal  institution;  and  that,  in  any  case  in  which  such 
P-'  -fier  shall  be  unable  to  secure  such  satisfactory  sponsor,  the  inspectors  or  trustees 
of  .<.h  Denal  institution  may  procure  a  sponsor  for  such  prisoner,  or  may  require 
n-;  r'^  from  such  paroled  prisoner  in  lieu  of  a  sponsor,  as  the  board  of  inspectors  or 
tf     'c.  J  may  see  proper. 
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obtaining  employment  of  any  kind  for  convicted  felons  while  they  are  in- 
carcerated in  a  prison  has  already  been  discussed."^ 

Missouri'"  and  Nebraska"^  require  "arrangements  ...  for  a  proper  and 
suitable  home  free  from  criminal  influence  .  .  ."  before  parole  may  be 
granted.   Kansas  formerly  had  such  a  requirement."* 

2.    Parole  to  a  Detainer 

Detainers  cause  considerable  difficulty  to  correctional  personnel  and  pa- 
role boards.  Whether  the  detainer  requests  custody  of  the  prisoner  upon 
release  for  an  untried  offense  or  for  violation  of  probation  and  parole,  it 
creates  uncertainty  as  to  the  inmate's  future  and  makes  the  planning  of 
rehabilitation  programs  extremely  difficult.  Although  a  parole  board  may 
parole  inmates  to  the  custody  of  an  agency  holding  a  detainer  against  him 
without  specific  statutory  authorization/"  in  several  states  parole  boards 
have  been  given  specific  statutory  authorization  to  parole  inmates  to  de- 
tainers."' 

IV.     Controlling  Parole  Board  Discretion 

One  of  the  important  problems  in  corrections  is  finding  ways  to  accom- 
modate the  need  for  discretion  and  flexibility  in  making  decisions  with 
society's  need  to  assure  itself  that  fair  and  sensible  decisions  are  indeed  being 
made — to  control  discretion  without  destroying  it. 

If  one  regards  discretionary  decision-making  and  controlled  decision- 
making as  completely  incompatible,  this  must  seem  an  impossible  task; 
either  the  person  making  the  decision  has  discretion  or  he  applies  rules, 
and  there  is  no  middle  ground.  However,  there  are  many  subtle  differ- 
ences among  kinds  of  decisions  measured  by  the  extent  to  which  the 
decision-maker  decides  according  to  his  own  norms  or  is  subject  to  legal 
controls  and  checks."^    It  is  important  to  re-examine  our  thinking  to  de- 

141.  See  text  accompanying  notes  43-49  supra. 

142.  Mo.  Rev.  Stat.  §   216.360(3)    (1959). 

143.  Neb.  Rev.  Stat.   §   29.2623  (1956). 

144.  Kan.  Laws  1903,  ch.  375,  §  5,  repealed  by  Kan.  Laws  1957,  ch.  331,  §  37. 

145.  For  example,  the  parole  boards  in  Kansas  and  Wisconsin  paroled  inmates  to  de- 
tainers although  there  was  no  specific  statutory  authority  for  doing  so.  See  text  accom- 
panying notes  59-68  supra. 

146.  See  18  U.S.C.  §  4204  (1964)  (deportation  detainers  only);  Iowa  Code  Ann. 
§  247.5  (Supp.  1965);  Mich.  Stat.  Ann.  §  28.2303  (1954);  Mo.  Rev.  Stat.  § 
549.271   (Supp.  1965). 

147.  Professor  Davis  asserts  that  it  is  possible  to  place  all  official  action  on  a  scale  ex- 
tending from  the  most  clearly  uncontrolled  discretionary  decisions  through  numerous 
subtle  gradations  to  those  de'cisions  most  governed  by  legal  rule.  See  Davis,  Administra- 
tive Law  81-82  (1965). 
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tcrmine  to  what  extent  discretion  and  legal  control  arc  compatible  and 
whether  they  can  work  together. 

Control  of  discretion  is  often  thought  of  exclusively  in  terms  of  legal 
control.  Some  persons  may  not  trust  controls  which  arc  neither  legislative 
nor  judicial;  to  them  they  may  seem  illusory  or,  at  best,  less  than  adequate. 
Yet,  when  one  examines  the  parole  decision  it  becomes  clear  it  is  subject  to 
controls  despite  the  fact  that  legal  controls  are  almost  totally  lacking.  If  it  is 
a  mistake  to  regard  legal  controls  and  discretion  as  completely  incompatible, 
it  is  perhaps  an  e\en  greater  mistake  to  regard  the  legal  system  as  the  only 
means  of  controlling  discretion. 

It  is  important  ( 1 )  to  re-examine  our  thinking  about  legal  control  of 
discretion  and  (2)  to  explore  means  of  control  other  than  traditional  legis- 
lative and  judicial  ones.'" 

A.     Legislative  and  Judicial  Controls 

Concern  with  individualization  is  an  important  reason  legislatures  have 
failed  to  provide  meaningful  standards  for  correctional  decision-making  and 
courts  have  refused  to  review  actions  of  the  decision-makers.'"  Indeed, 
Professor  Kadish  has  remarked  that  the  emphasis  upon  individualized 
decision-making  in  corrections  "has  resulted  in  vesting  in  judges  and  parole 
and  probation  agencies  the  greatest  degree  of  uncontrolled  power  over  the 
liberty  of  human  beings  that  one  can  find  in  the  legal  system.""" 

It  is  apparent  from  a  comparison  of  statutory  parole  criteria  with  deci- 
sions made  in  practice  that  there  is  very  little  relationship  between  them 
and  that  statutory  criteria  do  not,  in  fact,  provide  meaningful  guides  for 
the  parole  board.  Some  criteria,  such  as  those  requiring  consideration  of 
the  welfare  of  society  and  of  the  inmate,'"  are  too  general  to  have  any 
real  effect  on  the  decision.  Other  criteria  are  specific,  but  a  parole  board 
is  likely  not  to  consider  itself  bound  to  conform  to  them  when  the  individual 
case  seems  to  require  a  contrary  result.    This  is  clearly  true,  for  example, 

148.  Although  all  of  what  will  be  said  concerns  the  parole  decision,  much  of  it  is 
applicable  to  other  correctional  decisions  and,  indeed,  to  other  discretionary  decisions  in 
the  criminal  justice  system. 

149.  There  are  other  reasons:  unwillingness  to  face  the  tough  problems  of  formulating 
adequate  standards;  little  or  no  information  about  the  decisions  that  are  actually  made  in 
practice;  lessened  concern  about  the  potentiality  of  injustice  to  the  individual  because  of 
his  status  as  a  convicttd  criminal;  desire  to  defer  to  the  expertise  of  correctional  pcrson- 
•icl;  and,  with  respect  to  judicial  review,  fear  that  the  courts  will  be  flooded  by  requcsU 
f-r  review  from  petition-minded  inmates.  • 

150.  Kadish,  Legal  Norm  and  Discretion  in  the  Police  and  Sentencing  Processes,  75 
ilA-iV.  L.  Rev.  904,  916  (1962). 

151.  See  notci  127-31  supra  and  accompanying  text. 
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with  respect  to  the  decision  t^o  parole  the  minor  property  ofTender  and  the 
nonsupport  violator  despite  parole  board  expectation  of  recidivism,"*  and 
the  decision  to  parole  an  inmate  who  has  been  unable  to  obtain  employment 
in  a  state  which  imposes  that  as  a  prerequisite  to  parole."' 

One  reason  parole  boards  may  be  willing  to  ignore  statutory  criteria  is 
that  the  legislature  has  frequently  indicated,  in  cflect,  that  it  is  entirely 
proper  to  do  so.  Typically,  parole  statutes  are  careful  to  state  that  the 
matter  of  parole  is  entirely  within  the  "discretion""*  of  the  parole  board 
or  that  whether  the  statutory  standards  are  met  is  a  matter  for  its  "opin- 
ion."'" Some  statutes  specifically  state  that  the  parole  board's  decision  is 
not  subject  to  judicial  review;"®  even  in  the  absence  of  such  a  provision, 
courts  uniformly  hold  that  they  will  not  review  the  decision  to  determine  its 
conformity  with  statutory  criteria."^ 

Furthermore,  statutory  parole  criteria  do  not  speak  to  many  significant 
issues,  most  importantly,  the  circumstances  under  which  a  parole  board 
may  deny  release  despite  its  opinion  that  the  inmate  is  unUkcly  to  recidi- 
vate."' 

The  inadequacy  of  current  statutory  criteria  was  recognized  by  the  draft- 
ers of  the  Model  Penal  Code,"®  and  an  eflort  was  made  to  provide  criteria 
which  would  be  meaningful  guides  to  the  parole  board: 

Whenever  the  Board  of  Parole  considers  the  first  release  of  a  prisoner 
who  is  eligible  for  release  on  parole,  it  shall  be  the  policy  of  the  Board 
to  order  his  release,  unless  the  Board  is  of  the  opinion  that  his  release 
should  be  deferred  because: 

(a)  there  is  substantial  risk  that  he  will  not  conform  to  the  con- 
ditions of  parole;  or 

152.  See  note  51  mpra  and  accompanying  text. 

153.  See  notes  43-49  and  134-41  supra  and  accompanying  text. 

154.  See,  e.g..  Conn.  Gen.  Stat.  Rev.  §  54-125  (1958). 

155.  See,  e.g.,  N.J.  Stat.  Ann.  30:4-123.14  (1964). 

156.  See,  e.g.,  Mich.  Stat.  Ann.  §  28.2304  (Supp.  1965),  which  provides:  "The 
time  of  his  release  on  parole  shall  be  discretionary  with  the  parole  board.  The  action  of 
the  parole  board  in  releasing  prisoners  shall  not  be  reviewable  if  in  compliance  with  law." 

Model  Penal  Code  §  305.19  (Proposed  Official  Draft  1962)  provides:  "No  court 
shall  have  jurisdiction  to  review  or  set  aside,  except  for  the  denial  of  a  hearing  when  a 
right  to  be  heard  is  conferred  by  law:  ...  (2)  the  orders  or  decisions  of  the  Board  of 
Parole  regarding  .  .  .  the  release  or  deferment  of  release  on  parole  of  a  prisoner  whose 
maximum  prison  terra  has  not  expired  .  .  .  .  " 

157.  See  note  14  supra  and  accompanying  text. 

158.  See  notes  73-94  supra  and  accompanying  text. 

159.  Model  Penal  Code  §  305.14,  comment  (Tent.  Draft  No.  5,  1956): 
Under  present  parole  practice,  the  release  of  eligible  prisoners  is  purely  dis- 
cretionary and  no  fonnal  criteria  have  been  established  in  the  statutes,  aside  from 
general  principles  relating  to  public  safety.  Nor  has  there  been  any  standardized 
administrative  policy  in  the  matter:  parole  decisions  rest  on  the  intuition  of  the 
paroling  authority,  largely  unguided  by  the  laws  that  establish  this  broad  grant  of 
power  or  even  by  specific  board  standards.  .  .  . 


969 


298  WASHINGTON  UNIVERSITY  L.\W  QUARTERLY 

(b)  his  release  at  that  time  would  depreciate  the  seriousness  of 
his  crime  or  promote  disrespect  for  law;  or 

(c)  liis  release  would  have  a  substantially  adverse  cfTect  on  in- 
stitutional discipline;  or 

(d)  his  continued  correctional  treatment,  medical  care  or  vo- 
cational or  other  training  in  the  institution  will  substantially  en- 
hance his  capacity  to  lead  a  law-abiding  life  when  released  at  a 
later  date.  .  .  ."" 

Although  this  formulation  Is  a  great  improvement  over  present  statutes, 
the  manner  in  which  it  is  intended  to  function  is  troublesome.  The  Code 
specifically  precludes  judicial  review  to  enforce  compliance  with  the  statu- 
tory criteria."^  The  draftsmen  nevertheless  felt  that  a  careful  statutory 
formulation  of  release  criteria  would  be  helpful  on  the  theory  that  if  the 
statutory  criteria  are  realistic,  parole  boards  will  be  guided  by  them  without 
judicial  enforcement.'"  Although  much  depends  upon  the  attitudes  of 
parole  board  members,  experience  under  present  statutes  strongly  indicates 
that  the  most  likely  parole  board  reaction  to  this  provision  would  be  to  ig- 
nore it. 

There  is  considerable  difliculty  in  providing  effective  judicial  review 
of  the  parole  decision,  even  if  legislatures  or  courts"*  desired  to  provide  it. 
A  verbatim  record  of  the  parole  hearing  would  probably  have  to  be  kept,^** 
and  the  court  would  have  to  be  given  access  to  the  parole  board  case  file, 
which  contains  information  regarded  by  many  as  confidential.  But  even 
more  importantly,  while  the  inmate  can  be  depended  upon  to  challenge 
parole  denials,  there  are  problems  in  obtaining  review  of  parole  grants. 
The  inmate  is  certainly  unlikely  to  challenge  a  grant  of  parole,  and  it  is 

160.  Model  Penal  Code  |   305.9  (Proposed  Official  Draft  1962). 

161.  See  note  156  supra, 

162.  Model  Penal  Code  §   305.13,  comment  (Tent.  Draft  No.  5,  1956): 
Although  the  timing  of  release  is  governed  by  the  "opinion"  of  the  Board  upon 

these  points,  and  so  not  subject  to  judicial  review,  ve  consider  that  the  consis- 
tency, equality  and  soundness  of  release  decisions  will  be  enhanced  by  thus  focusing 
attention  of  the  Board  on  these  specific  grounds  for  the  postponement  of  release.  .  .  . 

163.  Courts  have  demonstrated  great  reluctance  to  review  parole  decisions;  this  u 
curious  since  many  of  them  have  apparently  been  able  to  overcome  a  similar  reluctance 
to  review  the  exercise  of  discretion  by  trial  judges  in  sentencing.  For  example,  in  the 
same  year,  the  Wisconsin  Supreme  Court  declined  to  review  a  decision  not  to  grant  parole, 
Tyler  v.  State  Dcp't  of  Pub.  Welfare,  19  Wis.  2d  156.  119  N.W.2d  460  (1%3),  but  de- 
cided for  the  first  time  to  review  a  sentence  which  was  within  the  statutory  limits,  State 
V.  Tuttle,  21  Wis.  2d  147,  124  N.W.2d  9  (1963). 

164.  Under  present  procedure,  a  verbatim  record  is  not  l-.f-pt;  at  most  the  chairman  of 
the  parole  board  may  dictate  the  rationale  for  the  board's  decision  for  inclusion  in  the- 
casc  file.  The  court  in  Tyler  m'jntioncd  the  lack  of  a  record  as  a  reason  for  denying 
review.  Tyler  v.  Slate  Dcp't  of  Pub.  Welfare,  supra  note  1C3,  at  174-75,  119  N.W.2d  at 
465-66. 
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doublful  whcllier  under  present  procedures  any  public  ofTicIal  can  be  ex- 
pected to  have  sudiclcnt  interest  in  the  parole  grant  to  challenge  it.^*'  It  is, 
nevertheless,  difficult  to  arrive  at  tlic  position  that  parole  denials  should 
be  subject  to  judicial  review  without  also  taking  the  position  that  grants 
should  be  subject  to  similar  review. 

Even  if  these  problems  could  be  overcome,  there  are  perib  in  providing 
legal  supervision  of  the  parole  decision.  One  of  the  major  purposes  of 
having  official  discredon  is  to  permit  indi\idualized  decision-making.  No- 
where in  the  criminal  justice  system  is  the  propriety,  and  even  necessity,  of 
individualized  decision-making  more  clearly  recognized  than  in  the  parole 
decision.  The  risk  is  that  legal  supersison  would  destroy  the  ability  of  the 
parole  board  to  consider  each  case  fully  upon  its  own  facts. 

The  individualized  nature  of  each  parole  decision  is  best  seen  in  the 
board's  judgment  about  the  rehabilitation  of  an  inmate  considered  for 
parole.  This  is,  admittedly,  a  difficult  judgment  to  make  under  the  best 
of  circumstances.  Even  ^v•ith  predictive  de\ices  and  elaborate  parole  suc- 
cess studies,  determination  of  the  probability  of  recidivism  is  \irtually  a 
matter  of  intuition  based  on  experience  but  unaided  by  rules  or  even  firm 
guidelines.  It  would  ob\iously  be  inappropriate  for  a  court  to  substitute 
its  judgment  for  the  parole  board's  on  this  question. 

Yet  observation  of  practice  cleariy  indicates  that  many  parole  decisions — 
probably  even  a  majority  of  them — do  not  rest  entirely  upon  the  board's 
estimate  of  the  probability  of  recidi%ism.  Many  also  rest  upon  factors  which 
can  best  be  termed  "policy  considerations" — fairly  easily  applicable  value 
judgments  developed  by  the  parole  board  from  long  experience.  Indeed, 
in  many  cases,  an  inmate  may  be  released  on  parole  because  of  a  policy 
consideradon  despite  an  estimated  liigh  probability  of  recidivism,"'  or  may 
be  denied  parole  despite  an  ob\'iously  low  probability  of  recidi\'ism."^    A 

165.  In  some  states,  the  prosecuting  attorney  and  the  sentencing  judge  must  be  notified 
when  an  inmate  is  to  be  given  a  parole  hearing.  See,  e.g..  Wis.  Stat.  An.v.  §  57.06(1) 
(Supp.  1965)  (requiring  ten  da>-s  notice  to  prosecuting  attorney  and  sentencing 
judge  of  initial  parole  hearing  and  notices  of  subsequent  hearings  if  they  request). 
Although  the  purpose  of  the  notice  requirement  is  to  give  those  ofHci-Is  an  opportunity 
to  recommend  for  or  against  parole,  in  practice  it  is  rare  for  them  to  respond  to  the 
notice  at  all.  It  is  difncult  to  conceive  of  the  prosecutor  or  sentencing  ;udce  taking  suffi- 
cient interest  in  the  case  to  challence  a  grant  of  parole.  However,  in  State  ex  rel. 
Zabel  V.  Hannan,  219  Wis.  257,  262  N.W.  625  (1935),  the  prosecutor  who  participated 
in  the  trial  of  the  parolee  successfully  secured  judicial  reversal  of  the  parole  on  the 
ground  that  he  'ad  not  teen  notif.cd  cf  the  parolr:  hearing  as  required  by  statute. 

It  would,  perhaps,  be  prr-ible  fur  a  Ic^-ifliVJ.-e  to  desigr.ate  someone  in  the  attorney 
generars  office  to  review  parole  b-.^ard  dcci:'..-.s  and  to  petition  for  ju'Jicial  review  of 
cither  granti  or  denials. 

1G5.  "^ce  notes  51-72  r-/ .--  and  ^cco^^p^J-.y'ng  texL 

167.  Sec  notes  73-94  ju;rj  and  ace -tj;  ?..-.> h'^g  text. 
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value  judgment  which  a  parole  boaid  is  likely  to  make  is  that  offenses 
against  the  person  are  far  more  serious  than  ofTenscs  against  property.  This 
judgment  is  reflected  in  the  practice  of  readily  releasing  minor  property 
offenders  despite  an  estimated  ver)-  high  probability  of  recidivism,"*  and 
the  reluctance  to  release  assaultive  offenders  despite  an  estimated  low  prob- 
abilit)'  of  recidi\ism."*  In  other  cases,  a  parole  board  may  grant  parole 
to  an  inmate  solely  because  he  has  performed  valuable  services  to  the  in- 
stitution^^"  or  may  deny  parole  to  enforce  institutional  discipline"*  or  to 
a\oid  public  criticism  of  the  parole  s)Stem."* 

To  the  extent  parole  decisions  are  based  on  these  policy  considerations 
they  are  not  fully  indi\-idualizcd  decisions.  It  is  possible  to  isolate  many  of 
these  factors  and  to  make  judgments  about  their  propriety  which  would 
result  in  legal  approval  or  disapproval.  But  it  would  be  a  mistake  for  a 
legislature  or  court  to  make  a  judgment  about  the  propriety  of  a  particular 
policy  consideratioa-.without  detailed  understanding  of  the  reasons  the  pa- 
role board  has  for  it  and  of  the  context  in  which  it  appears.  Considerable 
knowledge  of  the  nature  of  the  parole  decision-making  process  is  essentiaL 
.\ssuming  the  necessary  kno\\lcdge,  hoNvever,  a  generalized  decision  can  be 
•made  about  whether  particular  policy  considerations  ought  to  influence  the 
parole  decision,  and  this  judginent  can  be  legally  enforced  without  doing 
damage  to  the  goal  of  indiN-idualized  parole  decisions  and  ^vithout  destroying 
parole  board  discretion. 

It  would  be  illusory,  however,  to  believe  that  the  formal  legal  system 
is  capable  of  controlling  all  the  subtle  variables  which  make  the  difference 
betv\'een  sound  and  unsound  discredonary  decision-making.  Of  necessity, 
much  needs  to  be  left  to  the  administrators  and  to  the  development  of 
administrative  self-controL 

B.     Adminislrctive  Self-Controb 

Although  the  parole  decision  is  not  subject  in  any  significant  degree  to 
formal  legal  controls,  it  would  be  incorrect  to  assume  that,  therefore,  it  is 
subject  to  no  control.  In  fact,  in  some  states  it  is  subject  to  £airly  significant 
control  imposed  by  the  administrators  of  the  parole  system  without  legal 
compulsion.  But  there  are  important  differences  among  the  states  in  the 
degree  to  v.hich  the  parole  decision  is  subject  to  administrative  self-controls. 

Six  parole  board  practices  found  in  one  or  more  of  the  three  states  studied 

A ^ 

163.  Sec  note  51  supra  and  accou.panylr.g  text. 
1G9.  See  notes  76-77  supra  and  accf  n-.panying  text. 

170.  Sec  n'.'f.i  69-72  supra  and  atcn^.par.ying  text. 

171.  Sec  notes  73-?i2  supra  and  acc'-:.'.p::r.ying  text. 

172.  See  notes  91-9i  supra  and  »*«  Cvrr.pa.iyjng  text. 
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exert  significant  conlrol  over  llic  parol",  decision:  board  members  subject 
themselves  to  persuasion  by  all  interested  parlies;  foiTnulatc  and  explain 
reasons  for  particular  decisions;  voluntariiv  disoualifv  themselves  for  bias; 
impose  ndminisirative  review  on  themselves;  test  the  bases  for  decisions  by 
encouraging  empirical  research;  and  publish  the  criteria  to  be  used. 

One  of  the  most  important  occasions  for  self-control  is  the  parole  hearing. 
A  hearing  is  required  by  statute  in  Michigan,"*  but  not  in  Kansas"*  or 
Wisconsin.  Nevertheless,  parole  hearings  are  held  regularly  in  each  of 
these  states.  They  difler  significantly,  however.  In  Michigan  and  Wis- 
consin, parole  hearings  last  for  ten  to  twenty  minutes;  they  arc  conducted  in 
a  leisurely  fashion  and  the  inmate  is  given  opportunity  to  make  virtually 
any  statement  he  wishes.  In  fact,  one  of  the  major  objectives  in  the  parole 
hearing  in  those  states  is  to  have  the  inmate  talk  about  himself  and  his 
offense  as  much  as  possible.  In  Kansas,  on  the  other  hand,  parole  hearings 
last  for  two  or  three  minutes  each.  The  parole  board  may  conduct  as 
many  as  135  hearings  a  day;"'  there  is  time  only  to  ask  the  inmate  a  few 
brief  questions  and  to  dismiss  him.  He  is  not  permitted  to  make  statements 
except  in  response  to  questions  posed  by  board  members. 

In  Kansas,  the  parole  board  pennitted  attorneys  and  members  of  the 
inmate's  family  to  be  present  at  the  parole  hearing  and  to  make  brief  state- 
ments.""   In  Michigan  and  Wisconsin,"^  friends,  relatives,  and  attorneys 

173.  Mich.  Stat.  Ann.  §  28.2305  (1954).  Despite  the  fact  that  many  states  do  not 
by  statute  require  parole  hearings,  they  are  reeularly  conducted  in  virtually  all  of  the 
states.    See  Model  Penal  Code  §  305.10,  cormnent  (Tent.  Draft  No.  5,  1956). 

174.  After  the  field  sur%ey,  the  KETisas  statutes  were  amended  to  require  a  parole  hear- 
ing. Kan.  Stat.  Ann.  §  62-2245  (1954). 

175.  TTie  Kansas  parole  board  attempted  to  hear  all  the  cases  at  a  particular  institu- 
tion in  one  day,  while  in  Michigan  and  Wisconsin,  the  board  often  spent  a  vveelc  or  more 
per  month  hearing  cases  at  each  of  the  institutions. 

176.  It  was  rare  for  an  attcn^y  to  appear  at  a  parole  hearing.  Because  there  was  no 
provision  for  appointing  counsel  for  the  indigent,  one  member  of  the  Kansas  parole  boju-d 
stated  that  he  felt  it  was  unfair  to  permit  retained  attorneys  to  appear  at  the  hearing. 

The  1957  revision  of  the  Kansas  pzLrole  laws  provided: 

Tht  board  shall  not  be  rrquircd  to  hear  oral  statements  or  arguments  by  any 
person  not  connected  \\hh  the  correctional  system.  All  persons  not  connected  with 
the  correctional  system  picsenting  informaiion  or  arguments  to  the  boa.'d  shall  sub- 
mit tiicir  statements  in  \sn:ing,  and  shall  s.;b;nit  thcrevsith  an  affidavit  stating 
whether  any  fee  has  been  paid  or  is  to  be  paid  for  their  scrvicts  in  the  rase,  and  by 
whom  such  fee  is  paid  or  to  Le  paid,  and  ^latinr  that  the  amount  of  any  fee  -.vhich 
has  been  paid  or  ^^hich  is  to  be  paid  for  ticir  services  in  the  car:  v.as  not  or  is  not 
to  be  determine^,  on  the  b.uis  of  the  ^jrantir.g  or  denial  cf  par-jle.  Such  affidavit 
shall  be  a  public  record.    Kan.  Stat.  As:;.  V   62-22.3   (rJ64). 

177.  The  'Wisconsin  po'icy  pr'-hiL'.-.ing  the  appearance  of  atto.n^eys  at  parole  hcaringi 
If  staled  in  W;s.  Di:r'T  of  ?:;:.'_:"  W.'LrAi-.E,  Pakcle  hn.w.v  Pi-.ockdlres  and 
Practices  10  (Feb.  195'^,':  ".\'.:',ir.  yi,  :r.c:;.'.'-rs  of  inmates'  f:-;n;':rs.  or  othcs  are  not 
permitted  to  ma);c  arr-.-a.-anc^ i  t'.:',.::  fcr  or  :z^^:--'  r-T.'c;e  at  p.:.:.!:  heaiings.  Such  j)er- 
'or.s  TT.ay,  if  th-.y  v  iih.  rr.,  ■_;  v.^'z  :'.':    i  !_-.:     n  .c  the  P^r. 'e  L .v-.rd  by  !c'.;cr  or  can  ai^ 
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zic  not  permitted  Ic  attend  parole  liearings.  They  may  present  their  \ic\s's 
to  a  member  of  the  parole  board  prior  to  the  hearing.  A  memorandum  of 
the  conversation  is  prepared  by  the  member  contacted  for  the  pa'-ole  board's 
case  file 

In  Michigan  and  Wisconsin,  the  parole  boards  arc  careful  to  explain  to 
the  inmate  the  reason  for  the  decision  reached.  They  are  especially  careful 
to  explain  parole  denials  and  to  suggest  what,  if  anything,  the  imnatc  can 
do  to  improve  his  chances  for  parole  later.  Furthermore,  they  record  a 
brief  statement  of  their  reasons  for  the  decision  for  the  inmate's  case  file. 
Although  these  statements  are  quite  brief,"'  the  necessity  for  making  them 
requires  some  reflection  on  the  grounds  for  the  decision. 

On  se\eral  occasions  in  Wisconsin,  \'arious  parole  board  members  dis- 
qualified themsel\es  from  participating  in  the  decision.  One  parole  beard 
member  stated  he  did  not  participate  in  cases  invoKing  sex  ofTenses  against 
children  or  tlie  use  of  weapons  because  he  "saw  red"  in  those  cases. 

In  Michigan,  two  members  of  the  parole  board  conduct  hearings,  but  a 
third  member  reviews  the  case  file  before  the  hearing  and  votes  for  or 
against  parole.  In  \Visconsin,  under  present  procedures,  two  members  of  the 
parole  board  conduct  the  parole  hearing  and  make  the  decision  to  grant  or 
deny  parole.  However,  if  the  two  hearing  members  vote  to  parole  an  in- 
mate serving  a  life  sentence  or  one  incarcerated  for  ass..ultivc  conduct,  a 
third  member  re\-iews  the  case  and  must  concur  with  the  hearing  panel 
before  parole  can  be  granted.'"*  In  Kansas  and  in  other  cases  in  Wiscon- 
sin, there  is  no  real  administrative  review  of  the  decision  reached  by  the 
parole  board  members  who  conduct  the  parole  hearing.^"* 

In  ^Visconsin,  the  parole  board  has  encouraged  research  into  its  practices 
and  procedures,  and  especially  the  criteria  it  uscs."^    On  one  occasion,  it 

range  to  see  the  Bo2jd  at  its  offices  in  Madison."  In  a  revision  of  that  pamphlet,  the 
parole  board  states:  "Persons  representing  prospective  parole  applicants  may  appear 
before  the  Parole  Board  by  appointment  in  the  Madison  OfBce  of  the  Board.  Special 
arrangements  can  be  made  to  see  Board  members  at  places  other  than  the  Madison  Oi5c«. 
However,  the  Board  doos  not  mal:e  appointments  to  sec  persons  representing  parole  ap- 
plicants at  the  institution  of  confinement  during  the  month  of  the  applicant'*  hearing." 
Wis.  Dep't  of  Plelic  Wf.lfare,  Parole  Board  Procedures  and  Practices  16 
(June   1963). 

The  Model  Penal  Code  once  contained  a  provision  authorizing  the  appearance  of 
retained  counsel  at  the  parole  hearing.  Later,  that  provision  was  eliminated.  See  Model 
Pe.-.al  Code  |    305.7,  status  of  section  (Proposed  Official  Draft  1962). 

178.  For  examp'.ts  cf  parole  board  statements  of  reasons  for  decis'ons  in  these  casci  see 
Illustrations  4  and    13  supra. 

179.  See  V.'is.  Dip't  of  Public  Welfare,  Parole  Bo;^rd  Procedures  and  Prac- 
tices   16    (June   19C3). 

180.  See  nc  te  13  supra  .-md  accompanying  text. 

181.  See   IlrndH-^li-n   £c   Sr.hult/,  A  Study  of  the  Criteria  Influ'^ncing  the  Decision 
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encouraged  research  iiiio  the  cnipiilcp.l  br'cs  of  ;i:^-ii:nptions  it  made  in 
c.-irollng  nonsupport  ofTcndcrs.  The  iic.-.rd  which  is  au;liori/cd  lo  release  of- 
icndcrs  coinmiifcd  under  ihc  Vascc:;/ir:  sex  criirics  lav/'-  encouraged  re- 
search into  the  efficacy  of  its  use  of  5pcci-il  prclccti\  c  placements  on  farms. 

The  Michigan  Department  of  Correciions  published  a  pamphlet  which 
describes  the  entire  parole  system  and  contains  a  brief  statement  of  parole 
criteria  used  by  the  parole  board."'*'  The  ^Viscon?in  Dcparuv.cnt  of  Public 
-Welfare  published  such  a  pan^phlet  in  1959''*  and  rcvi  cd  it  in  1963.'" 

Although  it  is  possible  to  control  discretion  \vit;icut  destroying  il,  a  con- 
tinuing eflort  is  required.  It  is  not  enough  simply  to  provide  legal  mechan- 
isms for  setting  decision  standards  and  re\ie\ving  decisions  made.  The  per- 
sons who  exercise  discretion  must  be  cncourgaed  to  engage  in  a  constant 
process  of  self-examination  and  critical  review  and  impro\ement  of  their 
practices  and  procedures.  Only  when  this  occurs  can  society  be  assured  that 
cflicial  discretion  is  being  exercised  fairly  and  sensibly. 

:o   Grant   or   Deny    Parole    to   Adult    OfTcnccis   in    'WJsconsin    Correct'onal    Institutioni 
35-37,  1954  (unpublished  thesis  in  University  cf  "Wisconsin  School  of  Social  Work), 

182.  Wis.  Stat.  A:;n.   §   959.15   (Supp.  1965). 

183.  Mich.  Dep't  of  Corrections,  Parole  i.n  Michigan  4-5   (undated). 

184.  Wis.  Dep't  of  Public  Welfare,  P.arole  Board  Procedures  and  Practices, 
:Feb.  1959). 

185.  Wis.  Dep't  of  Public  Welfare,  Parole  Board  Procedures  and  Practices, 
(June,  1963).  In  Tyler  v.  State  Dep't  of  Pub.  Welfare,  19  Wis.  2d  166,  119  N.W.2d  460 
(1963),  the  Wisconsin  Supreme  Court  quoted  extensively  from  the  pamphlet.  It  stated 
that  an  administrative  order  of  the  Director  cf  the  State  Department  of  Public  Wel- 
fare rcq-iircs  the  parole  board  to  follow  the  statements  made  therein.  Id.  at  169,  119 
v.W.2d  at  462-53. 


APPENDIX  6 

United  States  Department  of  Justice, 

United  States  Board  of  Parole, 

Washington,  D.C. 
Reasons  for  Board  Action 


Name  Register  Number 

By  virtue  of  the  authority  and  the  discretion  vested  in  the  United  States  Board 
of  Parole  by  Federal  statutes  and  Board  Rules  pursuant  thereto,  the  case  of  the 
above-named  person  is  continued  at  this  time  primarily  for  the  following  reasons  : 


Check 


1.  He  has  not  substantially  observed  the  rules  of  the  institution. 

2.  It  appears  to  the  Board  that  there  is  a  reasonable  probability 
that  he  would  not  live  and  remain  at  liberty  without  violating  the 
law. 

(a)  There  is  a  substantial  risk  that  he  would  not  obey  the 
conditions  of  parole. 

(b)  He  has  exhibited  a  pattern  of  anti-social  behavior. 

( c )  There  has  been  insufficient  change  in  his  anti-social  values 
and  attitudes. 

(d)  Other: 

3.  His  release,  in  the  opinion  of  the  Board,  would  be  incompatible 
with  the  welfare  of  society. 

(a)  His  release  would  unduly  depreciate  the  seriousness  of 
his  crime  or  promote  disrespect  for  law. 

(b)  He  is  a  danger  to  society. 

(c)  He  is  in  need  of  additional  training,  treatment  and/or 
planning. 

(i)     He  has  inadequate  educational  or  vocational  skills. 

(ii)    He  has  a  special  problem,  

that  needs  further  improvement,     (specify) 
(iii)  There  is  no  adequate  release  plan. 
(iv)  Other: 


Date  Parole/Youth  Division  Executive 


(Inmate's  signature)  (Witnessed  by)  (Date) 
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APPENDIX  7 

(Materials  Published  by  the  NCCD  Research  Center,  Don  M.  Gottfredson, 
Program  Director ) 

(Newsletter,   Uniform   Parole  Reports  of  the  National  Probation  and   Parole  Institutes, 

Davis,  Calif.,  August  1970] 

Time  Served  in  Prison  and  Parole  Performance 

Of  the  many  factors  which  are  correlated  with  parole  performance,  time  served 
in  prison  before  parole  has  received  more  than  its  share  of  discussion  and  thought. 
This  has  not  been  matched  by  an  equal  investment  in  systematic  study,  how- 
ever, and  the  relationship  between  time  served  and  parole  performance  is  still 
not  clear. 

Perhaps  one  reason  for  this  is  that  what  appears  to  be  a  rather  clear-cut  ques- 
tion— "Do  persons  who  stay  in  prison  for  short  periods  of  time  do  better  or 
worse  on  parole  than  those  serving  long  periods  of  confinement?" — is  neither 
asked  nor  answered  in  a  vacuum.  There  are  many  factors  which  bear  on  the 
question,  some  obvious,  some  subtle. 

Age  and  ofifense  are  examples  of  factors  which  need  to  be  taken  into  account. 
Persons  who  stay  in  prison  long  periods  of  time  will  tend  to  be  older  at  release 
than  persons  who  serve  short  terms  and  older  parolees  tend  to  receive  more 
favorable  parole  performance  ratings  than  youngsters.  Is  an  indication  that  per- 
sons serving  longer  terms  perform  better  on  parole  then  merely  a  restatement  of 
the  age-parole  performance  relationship?  Since  it  is  known  that  offenders  com- 
mitted to  prison  for  certain  types  of  offenses  have  much  higher  "success  rates" 
than  those  committed  for  others  (murderers  versus  burglars,  for  instance)  and 
that  the  first  group  tend  to  serve  more  time  than  the  second,  do  time  served 
figures  simply  reflect  this  relationship? 

It  is  clear  that  a  rigorous  study  of  the  relationship  of  time  served  to  parole 
performance  would  control  for  these  and  other  factors.  The  items  taken  into 
account  would  include  any  other  factors  believed  to  be  associated  with  parole 
outcome  including  prior  sentences,  type  of  admission,  and  alcohol  or  drug  abuse. 
Ideally,  the  analyses  would  even  consider  the  type  and  quality  of  institutional 
programs  to  which  the  offender  is  exposed. 

This  Newsletter  contains  a  series  of  tables  picturing  time  served  (in  months) 
and  reported  success  rates,  by  commitment  offense.  Bear  in  mind  that  no  other 
factors  are  taken  into  account,  but  the  tables  represent  a  step  toward  a  systematic 
analysis  of  the  time-served-parole-performance  issue. 

Persons  paroled  from  prison  for  willful  homicide,  as  a  group,  have  an  89 
percent  one-year  follow-up  success  rate,  as  seen  in  Table  I.  Those  who  spend  18 
months  or  less  in  prison  succeed  as  often  as  the  average  for  that  offense  group. 
Thereafter,  up  to  10  years  in  prison,  success  rates  increase  with  more  time  served, 
except  that  those  who  serve  the  longest  sentences  do  less  well  than  the  center 
group  and  again  are  about  average  in  success  rates. 

One  way  to  "make  sense"  of  this  picture,  if  a  real  phenomenon  is  being  re- 
ported at  all,  is  to  say  that  perhaps  the  persons  being  held  for  very  long  periods 
have  passed  the  "right  time"  for  release  and  are  determined  to  "make  society 
(or  themselves)  pay"  for  a  perceived  inordinate  subtraction  from  their  span  of 
free  years.  On  the  other  hand,  it  might  be  speculated  that  murders  as  a  group 
are  comprised  of  two  distinct  subgroups — a  large  number  who  commit  "victim 
precipitated"  homicides  and  a  smaller  number  whose  violence  is  i)art  of  an 
aggressive  criminal  pattern.  The  second  group  would  more  likely  fall  in  the  11 
years  or  more  row  on  our  table  and  violate  parole  relatively  frequently. 

The  willful  homicide  table  suggests  that  there  is  some  relationship  between 
time  served  and  success  on  parole  for  persons  convicted  of  that  offense.  The 
explanation  for  this  relationship  is  not  clear ;  no  doubt  you  will  add  your  own 
observations  and  interpretations  to  the  above. 

(976) 


977 

Contrast  this  with  the  burglary  table  (page  10)  wherein  the  relationship, 
except  at  the  extremes,  is  not  apparent.  On  the  other  hand,  the  narcotics  table 
(page  7)  clearly  indicates  that  those  who  served  relatively  longer  sentences  did 
consistently  better  than  parolees  who  served  .short  sentences. 

The  table  for  all  offenders  suggests  that  it  is  the  group  who  are  being  held  for 
intermediate  terms  who  do  most  poorly.  Those  held  for  the  shortest  period  and 
those  serving  43  months  or  more  perform  better  than  average  on  parole.  It  seems 
plausible  that  persons  serving  7-42  months  ( the  great  bulk  of  our  study  popula- 
tion) would  be  expected  to  violate  frequently  because  this  is  the  group  the 
criminal  justice  system  is  working  hardest  to  salvage  and  the  system  operates 
imperfectly. 

One  might  ask  why  persons  in  the  6  months  or  less  group  do  not  do  much  better 
on  parole  than  the  figures  indicate.  It  is  often  argued  that  a  person  in  this  cate- 
gory was  sent  to  prison  only  for  reasons  of  public  policy,  rather  than  for  any 
rehabilitative  ends,  or  was  evaluated  as  not  in  need  of  rehabilitation  and  not  a 
danger  to  the  community.  In  either  of  these  cases  the  expected  success  rate  would 
be  quite  high.  If  the  person  needs  vocational,  educational  and/or  psychological 
services,  it  seems  highly  unlikely  that  a  term  of  6  months  or  less  allows  enough 
time  to  afford  these. 

These  remarks  are  intended  only  as  additional  observations  on  the  time  served 
variable,  hopefully  of  a  thought-provoking  variety.  Much  remains  to  be  explored 
in  this  area  and  future  analyses  can  attempt  to  control  for  age,  prior  record  and 
other  items  which,  in  addition  to  time  served  in  prison,  could  account  for  the 
relationships  shown  in  these  tables. 
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I  Newsletter,   Uniform  Parole  Reports,   of  the  National   Probation  and   Parole  Institutes, 

November  1970] 

You  Asked   For   It — 1968  Parolees 

A  systematic  reporting  of  parole  outcomes  analyzed  by  offender  attributes 
was  assigned  top  priority  by  participating  agencies  in  planning  meetings.  This 
task,  as  requested  by  parole  administrators,  included  two  further  requirements : 
tables  were  to  be  prepared  for  each  agency  separately,  and  for  males  and  fe- 
males. Thus,  with  basic  UPR  data  presented  in  seven  tables,  with  55  agencies, 
plus  combined  data  from  all  agencies,  this  request  calls  for  7X56=392  tables 
plus  tables  for  females  in  the  7  agencies  who  report  more  than  50  females  per 
year  and  the  national  female  tables,  7x8=56,  a  total  of  448  tables  for  1968. 
Each  agency  receives  its  own  tables  and  the  national  tables  annually. 

SYSTEMATIC    FEEDBACK    PROGRAM    ACHIEVED 

The  requested  reporting  system  was  established  in  1967.  It  is  illustrated  in 
this  Newsletter  by  the  tables  for  persons  paroled  in  1968,  by  all  agencies  com- 
bined (with  separate  tables  for  men  and  women).  Comparable  tables,  for  each 
agency  which  submitted  1968  parolee  data,  have  been  sent  to  the  respective 
agencies. 

NATIONAL   TABLES — 1968    PAROLEES 

Parole  agencies  which  submitted  1968  data  for  the  Uniform  Parole  Reports 
are  listed  below.  The  great  majority  of  these  agencies  have  reported  on  all  their 
cases  which  were  released  to  parole  supervision  by  discretionary  action  of  a 
parole  board.  A  few  of  the  agencies  reported  on  random  samples  of  various 
proportions. 

Thus,  the  enclosed  tables  represent  national  figures  for  parole  outcomes  of  all 
persons  released  to  parole  supervision  during  1968  and  reported  to  UPR.  It 
should  be  emphasized  that  these  data  do  not  represent  all  persons  paroled 
within  the  United  States.  As  shown  below,  data  for  some  states  are  not  included, 
and  some  states  reported  only  a  random  sample  of  their  parolees.  Data  for  1969 
parolees,  now  being  routinely  reported  by  all  participating  agencies,  will  be 
more  nearly  complete. 

■  The  enclosed  data  represent  the  only  available  national  information  on  parole 
outcomes,  including  a  large  number  of  parolees  from  many  agencies,  collected 
in  terms  of  uniform,  agreed  upon  definitions,  with  both  these  definitions  and  the 
reporting  format  developed  in  collaboration  with  paroling  authorities.  Fractions 
of  less  than  1/2%  are  represented  by  "1/2%."  We  believe  the  data  are  in  a  form 
which  is  widely  useful,  while  not  overly  simplified.  Your  suggestions  for  im- 
provement are  encouraged. 
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Agencies  represented  in  national  tables — 1968 
(Proportions  of  all  parolees) 


Percent 

Alabama 25 

Alaska'    100 

Arizona 100 

Arkansas- 100 

California  : 

CYA  Male  15 

CYA  Female 100 

CDC  Male 15 

CDC  Female 100 

Colorado    25 

Connecticut  Male  ^ 50 

Connecticut  Female 100 

Delaware 100 

District  of  Columbia  ^' ^ 100 

Florida 25 

Georgia 100 

Hawaii 100 

Idaho 100 

Illinois   100 

Indiana 25 

Iowa   20 

Kansas 100 

Kentucky 100 

Louisiana 100 

Maine 100 

Maryland 25 

Massachusetts 100 

Michigan   18 


Percent 

Minnesota    loO 

Missouri lOO 

Montana 100 

Nebraska lOO 

Nevada lOO 

New  Hampshire 100 

New  Jersey 100 

New  Mexico 100 

New  York 5 

North  Carolina 100 

North  Dakota 100 

Ohio    10 

Oklahoma 100 

Oregon   100 

Pennsylvania    15 

Puerto  Rico 100 

Rhode  Island 100 

South  Carolina 100 

South   Dakota   100 

Tennessee 100 

Texas   100 

Utah   100 

Vermont 100 

Virginia  100 

Washington'^ 100 

Wisconsin^* 100 

Wyoming 100 


^  January,  February,  March  parolees  only. 
-  Added  to  system  In  1968  release  year. 

*  May,  June,  July,  August  parolees  only. 

*  January,  February.  Slarch,  April  parolees  only. 

^  Limited  item  reporting  due  to  system  translation  difHculties. 
8  Included  In  tables  I,  II.  and  VII  only  ;  limited  item  reporting. 


[Uniform  Parole  Reports  of  the  National  Probation  and  Parole  Institutes,  Davis,  Calif.] 

Uniform  Pahole  Repobts 
objectives 

Reliable  nationwide  statistical  reports  on  parole  based  upon    (1)    uniform 
definitions  of  items,  and  (2)  individual  persons  paroled. 


Association  of  Paroling  Authorities ;  Interstate  Compact  Administrators  Asso- 
ciation for  the  Council  of  State  Governments;  United  States  Board  of  Parole; 
Advisory  Council  on  Parole  of  the  National  Council  on  Crime  and  Delinquency. 

PAETICIPATING   AGENCIES 

Fifty-five  agencies  in  fifty  states,  the  Federal  Government,  and  Puerto  Rico 
contribute  data  at  their  own  expense. 


DATA 


More  than  83,000  persons  paroled  during  1965,  1966,  1967,  and  1968  have  one 
year  follow-up  data  in  the  UPR  Data  File.  Two  year  follow-up  data  also  are 
being  gathered,  beginning  with  1968  parolees.  Definitions  of  items  are  given  in 
the  Coding  Manual  available  upon  request. 


RELIABILITY 

Reliability  studies,  which  have  resulted  in  the  conclusion  that  the  data  col- 
lected are  adequately  reliable,  are  available  upon  request. 

INFOBMATION    FEEDBACK 

Production  of  yearly  statistical  tables  for  all  participating  agencies  has  been 
established.  The  enclosed  tables  show  the  parole  outcomes,  analyzed  by  various 
offender  characteristics,  for  all  persons  paroled  by  the  agency  indicated  during 
the  year  shown.  The  parole  outcomes  are  based  on  one  year  follow-up  study,  and 
persons  discharged  during  that  period  are  included.  The  percentages  given  are 
rounded  to  the  nearest  whole  percent.  The  1/2%  values  represent  1/2%  or  less. 
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Prison  Releases,  Pakoles,  and  Pabole  Outcomes 
[Newsletter.  Uniform  Parole  «!?-£•  cl^n^^Au^/u^'ri^sVir'^""'^  '^"^  ^^^"^^  ^°^^""^«^- 
Paroling  authorities  and  parole  administrators  often  have  asked  a  variety  of 
questions  about  the  relationship  between  parole  and  other  methods  o?"elease 
from  prison  about  recent  trends  in  numbers  released  (or  in  the  use  of  parole  as 
Lrnli  ?.'^  f  '''^^''^'  !"^  ''^^^"^  ^^^  relationship  between  the  use  of  parole  and 

hvn.f,.^«T..'''°'^"T,°"'^^°'^'  ^"'■^"^  *^^  ^*^""^^^-  O"'-  questionnaires,  return^ 
bj  most  states,  enable  us  to  comment  on  these  questions  •  .  x  it^ 

ia-n-?«'^'  "'''"•''  l'*''"^""^  '^^■e^e  released  from  adult  prisons  and  reformatories  in 
19(0?  How  many  were  paroled? 

2    What  about  trends?  Over  the  past  five  years  have  the  numbers  released 
from  prison  increased  or  decreased?  Have  the  numbers  paroled  increased  or  de 

inc'I^l'^rdec^earedl  """''  ^'"'  '"'  P'^^'^^^'"  ''  ^^'^"^^^^  "^«  ^^  ^--'^^^ 
paroll'ou^tcome??'  "^^^"^"'^^P  ^^*^^^^  ^^^  proportion  of  releasees  paroled  and 

NUMBER    RELEASED    AND    NUMBER    PAROLED 

in'^Q^^n"?.''*^*''!  question  here  is  "How  many  persons  were  released  from  prison 
in  19(0.'  Absurd  as  it  may  seem,  the  mosc  nearly  accurate  answer  seems  to  be 
mvsterv  *^^'^'  ^^l^^^ab't"  estimates  are  possible,  but  the  exact  figure  is  a 
Looking  at  responses  from  46  states,^  the  total  number  of  adults  reported  re- 
fsR  Qi9^°ln  "^  ^"T^""^  ^'"'1  reformatories  by  all  release  procedures  combined 
s  I4  io|-  T^./^ir'!  1"^  states  gave  their  parole  release  sums,  and  that  total 
IS  54.128.  In  the  41  states  providing  both  the  total  released  and  total  paroled  fig- 
ures, 54  percent  (46,828  of  the  86,912  releasees)  were  paroled.  The  use  of  parofe 
as  a  method  of  prison  relea.se  varies  from  a  little  over  two  percent  to  nearlv  all 
(97  percent).  The  marked  variation  from  state  to  state  is  summarized  below. 

ADULTS  RELEASED  FROM  STATE  PRISONS  AND  REFORMATORIES  iN  1970  1 


Number  released       Number  paroled  Percent  paroled 

(in  41  States)  (in  45  States)  (in  42  States)^ 


&:::::::-- - - -       ^^i-^s  8-8,5i6  2.4-97 

Mean ..::::;:::::: [?^g  ,  ]^  57 

standard  deviation ::;:::::::::::::::::  I;  m  [loi  " 


abL!&,lriltr7?Ss';?.MhS  t,",Sf.'  "■' '"  ""^'»- '"  """  '""  """•  "''  «""  »"'  <■■"  »'•  »>»'!■ 
CHANGE    OVER    TIME — NUMBER    RELEASED 

Has  there  been  a  decline  in  adult  prison  and  reformatory  discharge  popula- 
tirms'  over  the  pa. st  five  years?  Thirty-six  states  rei>orted  the  number  of  aduUs 
discharged  from  state  prisons  and  reformatories  for  each  year  requested  The 
figure.s  show  a  downw'ard  trend  through  1968,  a  slight  upturn  in  1969,  and  a 
idrgG  nso  ID  lyTu. 

Forty-one  states  provided  data  on  release  from  1966-1970.  With  this  lareer 
number  of  states,  the  trend  for  the  last  five  years  is  similar— with  fieures  of 
86,500;  84,344;  82,267;  83,657;  and  86,912  respectively. 

?i"^'  ^n^^".u^  decline  in  number  of  persons  released  from  prison  was  appar- 
ent  from  1965  through  1968 ;  but  in  1969  and  1970  the  trend  reversed. 

„„L^fT  '-?.*'?'""l  Parole  Reports  of  the  National  Probation  and  Parole  Institutes    "rnm 
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ADULTS    RELEASED    FROM    STATE    PRISONS    AND 
REFORMATORIES    IN    36    STATES,    1965-1970 


Number 

Nun 

Yonr 

Kolt>a:iod 

(ir 

1965 

79,847 

80 

1966 

75,041 

78 

1967 

72,276 

76 

1968 

70,107 

74 

1969 

70,568 

72 

1970 

75,637 

70 

(in   tl\ou3QnclQ) 


This  decline  and  then  increase  in  prison  releasees  occurred  for  the  nation  as  a 
whole  but  a  variety  of  different  trends  occurred  for  the  individual  states.  Of  the 
42  states  which  provided  release  figures,  most  (12  and  13  in  each  year  respec- 
tively) reported  the  lowest  number  of  cases  in  1969  or  1970.  Twenty-five  had  peak 
release  years  in  either  1965  or  1966,  and  only  12  indicated  more  releases  in  1969 
or  1970  than  any  other  year.  Patterns  of  release  volume  by  state  may  be  cate- 
gorized as  follows : 

^T       .,         *      7„„oz,«o  Number  of  States 

Number  of  releasees 

Variable,  '65  total  lower  than  '70 j^ 

Variable,  '65  total  higher  than  '70 -^" 

Declined  steadily  '65  or  '66  through  '70 ~,2l-^T^''^ ^ 

Declined  steadily  '65  through  '69,  '70  releases  up  but  not  over  65  total 6 

Increased  steadily  '65  through  '70 


Other 


Total 


42 


CHANGE    OVER    TIME> — NUMBER    PABOLED 


Most  agencies  (43  in  number)  provided  the  total  number  paroled  figures  each 
vear  from  1965-1970.  As  with  number  released,  the  trend  was  toward  decreasing 
numbers  paroled  through  1968  with  an  upturn  in  1969  and  a  large  increase  in 
paroles  in  1970. 

ADULTS  PAROLED  FROM  STATE  PRISONS  AND 
REFORMATORIES  IN  43  STATES,  1965-1970 


Year 

Number 
Paroled 

Number 
(in   thousands) 

1965 

50,612 

54 

1966 

48,594 

52 

1967 

48,337 

50 

1968 

47,373 

48 

1969 

48,145 

46 

1970 

52,558 

44 

65 


66 


67 


68 


69 


70 
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All  46  states  reported  on  parole  releases  from  1966  through  1970 ;  the  trend  is 
similar  for  these.  The  total  numbers  of  adults  paroled  by  these  states  were  59,878  ; 
49,580 ;  48,607 ;  49,559 ;  and  54,128.  The  years  most  frequently  having  the  lowest 
parole  count  were  1968  (11  states)  and  1965  (10  states)  ;  those  years  most  often 
having  the  highest  parole  count  were  1965  (13  states),  1966  (10  states),  and  1970 
(10  states). 

Again,  state  patterns  of  parole  releases  varied  and  were  not  necessarily  the 
same  as  the  national  trends.  The  patterns  most  often  encountered  may  be  sum- 
marized as  follows: 

Number 
Number  of  parolees  of  States 

Variable,  '65  or  '66  totals  lower  than  '70 16 

Variable,  '65  or  '66  totals  higher  than  '70 15 

Declined  steadily  '65  or  '66  through  '70 5 

Increased  steadily  '65  or  '66  through  '70 4 

Other 6 

Total 46 

THE   USE    OF   PABOLE   AS   A    METHOD    OF   RELEASE 

For  the  years  1965-1970,  36  states  sent  complete  annual  data  on  both  number 
released  and  number  paroled.  This  permits  calculation  of  the  proportion  of  re- 
leases who  were  paroled  in  these  .states,  for  each  year. 

The  percentage  of  releasees  who  were  paroled  increased  over  the  last  six  years 
rather  steadily.  The  differences  from  year  to  year  in  number  released  and  number 
paroled  are  significant.  Also,  release  year  1965  is  significantly  different  from  1970, 
with  fewer  persons  relea.sed  in  1970  but  more  persons  paroled  than  in  1965. 

RELATIONSHIP    OF    PERCENT    PAROLED    TO    PAROLE    OUTCOMES 

A  matter  of  interest  to  many  is  whether  or  not  there  exists,  for  the  country  as 
a  whole,  a  relationship  between  the  percentage  of  total  relea.se  population  paroled 
and  parole  outcomes.  One  approach  to  answering  this  question  is  to  look  for  a 
correlation  between  the  percent  i>aroled  and  the  percent  reported  as  successes  on 
parole. 

NUMBER  RELEASED,  NUMBER  PAROLED,  AND  PERCENT  PAROLED,  1965-70— ADULT  PRISON  AND  REFORMATORY 

RELEASES  (36  STATES) 

Number  Number  Percent 

released  paroled  paroled 

Year: 

1965 

1966  _. 

1967  __ _. 

1968... 

1969 

1970 

Total 443,476  245,631  55.4 

Chi-square=81.20,  df=5;  p<.001. 

This  may  be  done  by  juxtapo.sing  Uniform  Parole  Reports  outcome  data  for 
release  year  1968  and  percent  paroled  within  each  state  that  year.  Counting  all 
persons  who  had  no  diflSculties  during  the  one-year  follow-up  as  "successes" 
gives  a  correlation  of  — .330.  This  is  a  low  but  statistically  significant  inverse 
relationship  between  the  two  variables."  In  other  words,  as  the  percent  paroled 
increases,  the  percent  successful  tend  to  decrease.  This  makes  sense ;  one  could 
infer  that  as  a  greater  proiM)rtion  of  releasees  are  paroled  the  selection  criteria 
becomes  less  stringent,  ov  that  parole  release  under  supervLsion  is  a  preferred 
method  of  release  for  some  persons  judged  to  be  relatively  poor  risks.  (As  seen 
above,  in  .some  jurisdictions,  nearly  all  who  leave  prison  do  .so  by  parole  to  super- 
vision.) The  tendency  for  parole  success  to  decrease  with  an  increased  use  of 
parole  is  not  a  strong  one. 

There  are  other  ways  to  define  parole  success  and  to  investigate  its  relation- 
sliip  to  population  factors.  If  the  definition  i.s  broadened  to  mean  simply  "con- 

«  t  =  2.186,  df  =  39  ;  p<.05. 

95-262   O  -  73  -  pt.    7B  --  9 


79,  847 

42,  880 

53.7 

75,  041 

40,  738 

54.3 

72,  276 

40,  033 

55.4 

70, 107 

38,  759 

55.3 

70,  568 

39,  794 

56.4 

75,  637 

43,  427 

57.4 
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tinned  on  parole"  throughout  the  one-year  follow-up  or  through  discharge  within 
one  year  after  parole,  the  correlation  decreases  to  —.266,  which  is  not  statistically 
significant." 

When  the  percent  succeeding  was  correlated  with  the  number  paroled  in  1968, 
this  correlation  coeflScient  was  smaller ;  and  when  parole  outcomes  were  corre- 
lated with  the  total  number  released  the  coefticient  was  even  smaller. 

DISCUSSION 

The  differences  among  agencies  are  perhaps  more  striking  than  the  trends 
which  emerge  when  the  nation  is  considered  as  a  whole,  and  the  data  from 
several  agencies  provide  exceptions  from  the  trends  discussed  above.  If  we  are 
to  learn  from  the.se  differences,  it  will  be  important  to  devise  ways  of  keeping 
track  of  and  documenting  changes  in  the  legal  structures  and  administrative 
policies  governing  the  use  of  parole.  As  one  example,  some  legislatures  have 
moved  to  deny  parole  to  some  groups  and  to  allow  its  extension  to  others  in  the 
past  five  years.  Changes  occurring  in  parole  agencies  over  time  must  be  recorded 
if  we  are  to  understand  the  national  trends  or  those  for  individual  agencies. 

The  relationship  of  agency  size  to  parole  outcomes  (if  any)  is  unknown.  The 
differences  in  the  parole  caseloads  handled  by  states  are  huge,  and  the  possibility 
that  size  and  outcomes  are  related,  needs  examination.  While  exceptions  are 
plentiful,  smaller  systems  may  be  exi)ected  to  have  fewer  parole  officers,  little 
supervision,  and  limited  community  resources ;  larger  systems  often  boast  mul- 
tiple treatment  services,  large  staffs,  and  several  response  alternatives  besides 
prisx)n  return. 

While  it  makes  sense  to  speculate  that  a  relaxation  of  parole  selection  criteria 
is  accompanied  by  increased  violation  rates,  it  is  important  to  realize  that  parol- 
ing authorities  may  consider  the  release  of  relatively  poor  risks  on  parole — 
under  supervision  and  surveillance — to  provide  better  societal  protection  than 
outright  discharge  without  supervision.  It  must  be  realized  also  that  the  char- 
acteristics of  offenders  at  intake  to  prison  may  be  very  different  in  the  various 
states. 

The  changes  in  number  released  and  the  use  of  parole  detailed  above  will 
perhaps  be  surprising  to  many.  The  statement  often  is  made — as  if  it  were  a 
fact — that  prison  populations  are  declining  everywhere  and  that  parole  popula- 
tions are,  too.  Yet,  the  data  reported  here  indicate  a  reversal  of  trend  in  1969 
release  figures.  One  may  speculate  that  moves  toward  different  approaches  to  cor- 
rections (e.g.,  increased  use  of  halfway  houses,  work  release,  furloughs,  intensive 
aftercare  programs)  may  be  reflected  in  this  reversal:  that  would,  however,  be 
speculation.  Such  clianges  are  important,  but  if  we  are  to  learn  from  them  they 
must  be  monitored  as  part  of  a  continuous  study  of  the  use  of  parole  by  the 
nation's  parole  systems. 

CONCLUSIONS 

While  the  results  of  our  questionnaire  inquiry  into  the  use  of  parole  as  a 
method  of  prison  release  are  subject  to  a  variety  of  interpretations,  four  basic 
points  are  clear : 

1.  The  number  of  adults  released  from  prisons  and  reformatories  has  declined 
since  1965,  but  the  number  began  rising  again  in  1969.  Most  states  had  their 
peak  release  years  in  1965  and  1966. 

2.  The  number  paroled  decreased  through  1968,  but  more  persons  were  paroled 
in  1970  than  in  any  preceding  year  studied. 

3.  The  percentage  of  adults  paroled  increased  gradually  from  1965  through 
1970. 

4.  The  larger  the  percentage  paroled  the  smaller  the  percent  successful  on 
parole  tends  to  be. 


You  Asked  Fob  It — 1969  Paeolees 

[Newsletter,    Uniform   Parole  Reports   of  the   National   Probation   and    Parole   Institute.'*, 
Davis,  Calif.,  October  1971] 

A  systematic  reporting  of  parole  outcomes  analyzed  by  offender  attributes  was 
assigned  top  priority  by  participating  agencies  in  planning  meetings.  This  task, 
as  requested  by  parole  administrators,  included  two  further  requirements :  tables 
were  to  be  prepared  for  each  agency  separately,  and  for  males  and  females.  Thus, 
with  basic  UPR  data  presented  in  seven  tables,  with  55  possible  agencies,  plus 

■  t  =  7.725,  df=39  ;  p>.05. 
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combined  data  from  all  agencies,  this  request  calls  for  approxiinately  400  tables 
plus  tables  for  females  in  the  agencies  who  report  more  than  50  females  per  year 
and  the  national  female  tables,  bringing  the  total  to  about  450  tables  yearly.  This 
vear  the  two  year  follow-up  tables  have  been  added  to  that  total,  bringing  annual 
table  production  near  the  1,000  mark.  Each  agency  receives  its  own  and  the 
national  tables  annually. 

SYSTEMATIC  FEEDBACK  PROGRAM  ACHIEVED 

The  requested  reporting  system  was  established  in  1967.  It  is  illustrated  in  this 
Newsletter  bv  the  tables  for  persons  paroled  in  1969,  by  all  agencies  combined 
(with  separate  tables  for  men  and  women).  Comparable  tables,  for  each  agency 
which  submitted  1969  parolee  data,  have  been  sent  to  the  respective  agencies. 

NATIONAL  TABLES — 1969  PAROLEES 

Parole  agencies  which  submitted  1969  data  for  the  Uniform  Parole  Reports  are 
listed  below.  The  great  majority  of  these  agencies  have  reported  on  all  their  cases 
which  were  released  to  parole  supervision  by  discretionary  action  of  a  parole 
board.  A  few  of  the  agencies  reported  on  random  samples  of  various  proportions. 

Thus,  the  enclosed  tables  represent  national  figures  for  parole  outcomes  of  all 
persons  released  to  parole  supervision  during  1969  and  reported  to  UPR.  It  should 
be  emphasized  that  these  data  do  not  represent  all  persons  paroled  within  the 
United  States  ;  data  for  some  states  are  not  included. 


[Uniform  Parole  Reports  of  the  National  Probation  and  Parole  Institutes,  National  Council 
on  Crime  and  Delinquency  Research  Center,  Davis,  Calif.] 

Uniform  Parole  Reports 

objectives 

Reliable  nationwide  statistical  reports  on  parole  based  upon  (1)  uniform 
definitions  of  items  and  (2)  individual  persons  paroled. 

SPONSORS 

Association  of  Paroling  Authorities ;  Interstate  Compact  Administrators  Asso- 
ciation for  the  Council  of  State  Governments ;  United  States  Board  of  Parole ; 
Advisory  Council  on  Parole  of  the  National  Council  on  Crime  and  Delinquency. 

PARTICIPATING  AGENCIES 

Fifty-five  agencies  in  fifty  states,  the  Federal  Gvemment,  and  Puerto  Rico 
contribute  data  at  their  own  expense. 

DATA 

More  than  100,000  persons  paroled  during  1965,  1966,  1967,  1968,  and  1969  have 
one-year  follow-up  data  in  the  UPR  Data  File.  Two-year  follow-up  data  also  are 
being  gathered,  beginning  with  1968  parolees.  Definitions  of  items  are  given  in 
the  Coding  Manual  available  upon  request. 

RELIABILITY 

Reliability  studies,  which  have  resulted  in  the  conclusion  that  the  data  col- 
lected are  adequately  reliable,  are  available  upon  request. 

INFORMATION   FEEDBACK 

Production  of  yearly  statistical  tables  for  all  participating  agencies  has  been 
established.  The  enclosed  tables  show  the  parole  outcomes,  analyzed  by  various 
offender  characteristics,  for  all  persons  paroled  by  the  agency  indicated  during 
the  year  shown.  The  parole  outcomes  are  based  on  one-year  follow-up  study,  and 
persons  discharged  during  that  period  are  included.  The  percentages  given  are 
rounded  to  the  nearest  whole  percent.  The  %%  values  represent  %%  or  less. 
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The  enclosed  data  represent  the  only  available  national  information  on  parole 
outcomes,  including  a  large  number  of  parolees  from  many  agencies,  collected 
in  terms  of  uniform,  agreed  upon  definitions,  with  both  these  definitions  and  the 
reporting  format  developed  in  collaboration  with  paroling  authorities.  Fractions 
of  less  than  Vi;  percent  are  represented  by  "1/4  i>ercent."  We  l)elieve  the  data  are 
in  a  form  which  is  widely  useful,  while  not  overly  simplified.  Your  suggestions 
for  improvement  are  encouraged. 

Agencies  represented  in  national  tables — 1969 
(Proportions  of  all  parolees) 


Percent 

Alabama    25 

Arizona    100 

Arkansas  100 

California  : 

CYM    Male 15 

CYA    Female 100 

CDC  Male 15 

CDC    Female 100 

Colorado    25 

Connecticut    Male^ 100 

Connecticut   Finnale 100 

Delaware     100 

Florida 100 

Georgia    100 

Hawaii 100 

Idaho    100 

Illinois 100 

Indiana    25 

Iowa  -'100 

Kansas 100 

Kentucky 100 

Louisiana    '50 

Maine 100 

Maryland* 25 

Massachusetts 100 

Michigan   18 

Minnesota   100 

Mississippi"    100 


Percent 

Missouri 100 

Montana    100 

Nebraska 100 

Nevada    100 

New    Hampshire 100 

New    Jersey 100 

New  Mexico 100 

New   York 10 

North    Carolina 100 

North    Dakota 100 

Ohio 10 

Oklahoma 100 

Oregon   100 

Pennsylvania    "25 

Puerto    Rico" 100 

Rhode  I-sland 100 

South    Carolina 100 

South    Dakota 100 

Tennessee*    100 

Texas   100 

Utah   100 

Vermont 100 

Virginia   100 

Washington"    100 

West    Virginia  ' 100 

Wisconsin    25 

Wyoming 100 


1  January  through  .Tune  parolees  only. 

2  Moved  from  20%  to  100%  reporting  in  Julv  1069. 

3  Moved  from  1007c  to  50%  reporting  in  April  1969. 

*  January  through  April  parolees  only. 
•"'  Added  to  system  in  1969  release  year. 

«  Moved  from  15%.  to  25%  reporting  in  April  1969. 

"  Incomplete  reporting  for  August,  September,  November,  and  December. 

*  January  through  May  and  November  parolees  only. 

»  Limited  item  reporting  due  to  system  translation  difficulties. 
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Age  At  Admission — Ax  Example 

[Newsletter,  Uniform  Parole  Reports,  of  the  National  Probation  and  Parole  Institutes, 
National  Council  on  Crime  and  Delinquency  Research  Center,  Davis,  Calif..  November 
1971] 

Despite  much  past  discussion  of  the  pitfalls  which  can  accompany  comparison 
of  one  agency  with  another,  particularly  when  talk  of  violations  rates  arises,  the 
temptation  to  make  these  comparisons  abounds.  That  fact  prompts  this  News- 
letter, sounding  a  further  note  of  caution. 

1965-67   PAKOLEES 

Recently  the  opportunity  has  become  available  to  us  to  do  hypothesis  testing 
(informed  guessing)  at  a  remote  computer  terminal  which  gives  responses  to 
(luestions  in  a  few  second-s.  One  of  our  questions  was  "How  similar  are  parole 
agencies  on  the  variable  Age  at  Admission?"  We  selected  six  agencies — whose 
identities  are  not  crucial — and  asked,  of  our  1965-H7  release  data,  how  these 
agencies  compare  on  this  variable.  The  following  picture  emerged. 

AGE  AT  ADMISSION  IN  6  SELECTED  STATE  PAROLE  AGENCIES,  1965-67  MALE  AND  FEMALE  PAROLEES, UNIFORM 

PAROLE  REPORTS 


Agency 

Age  at  admission 

(In  years) 

14  to  18 

19  to  24 

25  to  29 

30  to  34 

35  to  45 

45  and  up 

Total 

A. 

177 

271 

127 

78 

91 

41 

785 

Percent,. 

23 

35 

16 

10 

12 

5  ... 

B 

84 

2,092 
50 

920 
22 

418 
10 

429 
10 

206 
5  ... 

4  149 

Percent 

2 

C. 

.1.                336 

2,048 

1,376 

1,005 

1,102 

378 

6,245 

Percent 

5 

33 

22 

16 

18 

6  ... 

D 

82 

271 

97 

88 

119 

64 

721 

Percent 

11 

38 

13 

12 

17 

9  ... 

t.. 

167 

912 

405 

229 

300 

137 

2,150 

Percent 

8 

42 

19 

11 

14 

6  ... 

l-._ 

185 

1,760 

753 

720 

908 

285 

4,611 

Percent... 

Total 

4 

38 

16 

16 

20 

6  ... 

1,031 

7,354 

3,678 

2,538 

2,949 

1,111 

18,  661 

Percent.. 

6 

39 

20 

14 

16 

6  ... 

Note:  Chi-square  =  l,149.39;  df  =  25;  P  =  <0.001. 


All 


%  in  19-24  age  group 
%  in  14-18  age  group 
%  in  25  and  up  age  group 
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Illustrated  Age  at  Admission   Percentages  in   Six   Selected   State  Parole 
Agencies,   1965-67   Male  and  Female  Parolees,   Uniform   Parole  Reports 

In  short,  these  agencies  are  very  significantly  different  from  each  other  on  re- 
ported Age  at  Admission.  This  fact  takes  on  added  import  when  one  remem- 
bers that  age  is  a  factor  which  appears  repeatedly,  in  many  studies  and  in  many 
jurisdictions,  as  related  to  parole  performance :  older  offenders  are  more  often 
found  in  the  favoml)le  parole  outcome  group.* 

Because  of  variations  in  laws  across  jurisdictions  it  can  be  speculated  that  the 
differences  pictured  above  result  from  some  agencies'  reporting  younger  parolees 
as  adults  than  do  other  agencies.  If  one  excludes  the  14-18  years  category  (and 
even  the  19-24  years  group)  the  interagency  differences  remain  nevertheless. 

Another  distortion  might  come  from  one  agency  that  is  grossly  atypical,  whereas 
the  other  agencies  are  very  similar.  If  comparisons  are  made  between  each  pos- 
sible pair  of  agencies  in  our  group  of  six,  each  agency  proves  to  be  significantly 
different  from  every  other  agency.  Hence  the  conclusion  :  these  six  agencies  differ 
significantly  on  the  reported  factor  Age  at  Admission.  And  from  that  comes  the 
observation  that,  knowing  about  this  difference  in  populations,  it  would  be  im- 
proper (and  indeed,  misleading)  to  compare  these  agencies  on  the  Parole  Per- 
formanc-e  variable  without  taking  the  age  differenc-e  into  account.* 

1968    and    1969    PAROLEES 

Now  for  a  look  at  the  same  information  for  release  years  1968  and  1969. 

AGE  AT  ADMISSION  IN  6  SELECTED  STATE  PAROLE  AGENCIES,  1968  MALE  AND  FEMALE  PAROLEES  (UNIFORM 

PAROLE  REPORTS)' 


Age 

at  admission  (in  years) 

Agency 

14  to  18 

19  to  24 

25  to  29 

30  to  34 

35  to  45 

45  and  up 

Total 

A 

56 

80 

32 

21 

34 

9 

232 

Percent... 

24 

34 

14 

9 

15 

4  ... 

B 

43 

666 

309 

125 

132 

79 

1,354 

Percent. 

3 

49 

23 

9 

10 

6  ... 

C 

178 

751 

423 

300 

390 

116 

2,158 

Percent 

8 

35 

20 

14 

18 

5  ... 

D... 

26 

71 

28 

18 

40 

15 

198 

13 

36 

14 

9 

20 

8      . 

E 

187 

691 

312 

195 

232 

99 

1,716 

Percent 

11 

40 

18 

11 

14 

6  ... 

F 

117 

700 

352 

279 

373 

87 

1,908 

Percent 

6 

37 

18 

15 

20 

5  ... 

Total 

607 

2,959 

1,456 

938 

1,201 

405 

7,566 

Percent.. 

8 

39 

19 

12 

16 

5  ... 

Note:  Chi-square  =  308.59.;  df=25;  P=<.001 


1  For  further  discussion  in  this  vein  see  Gotttredson,  DM.,  K.  B.  Ballard,  Jr.,  and  V.  O'Leary,  "Uniform  Parolft  Reports 
a  Feasibility  Study."  New  York:  National  Council  on  Crime  and  Delinquency,  December  1965,  pp.  50-65  and  Gotttredson, 
et  al.,loc.  cit.,  pp.  15-17. 

•See,  for  example,  Gottfredson,  D.  M..  M.  G.  Neithercutt.  P.  S.  Venezla  and  E.  A. 
Wenk,  A  National  Uniform  Parole  Reporting  Sii'item.  Davis  California:  National  Council 
on  Crime  and  Delinquency  Research  Center.  December.  1070.  p.  S2.  and  Gottfredson, 
D.  M..  "Assessment  and  Prediction  Metliods  in  Crime  and  Delinquency,"  in  Task  Force 
Report:  Jurcnile  Delinqiicnn/  nnil  Youth  Crime.  President's  Commission  on  Law  Enforce- 
ment and  Administration  of' .Justice,  Washington,  ,D.C.,  U.S.  Government  Printing  Oflice, 
1967,  p.  180. 
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AGE  AT  ADMISSION  IN  6  SELECTED  STATE  PAROLE  AGENCIES,  1969  MALE  AND  FEMALE  PAROLEES,  UNIFORM 

PAROLE  REPORTS 


Agency 

Age  at  admission 

(in  years) 

14  to  18 

19  to  24 

25  to  29 

30  to  34 

35  to  45 

45  and  up 

Total 

A. 

119 

140 

55 

42 

41 

10 

407 

Percent.. 

29 

34 

14 

10 

10 

2  ... 

B. 

54 

750 

322 

138 

148 

78 

1,490 

Percent.- 

4 

50 

22 

9 

10 

5  ... 

C 

154 

651 

354 

253 

279 

97 

1,788 

Percent 

9 

36 

20 

14 

16 

5  ... 

D. 

50 

118 

52 

38 

34 

23 

315 

Percent 

16 

37 

17 

12 

11 

7  ... 

L.. 

202 

852 

394 

211 

244 

118 

2,021 

Percent 

10 

42 

19 

10 

12 

6  ... 

1-.. 

159 

723 

363 

289 

411 

106 

2,051 

Percent 

Total 

8 

35 

18 

14 

20 

5  ... 

738 

3  234 

1  540 

971 

1  157 

432 

8  072 

Percent 

9 

40 

19 

12 

'   14 

5  ... 

Note:Chi-square=444.61— df=25— P  =  <.001. 

These  two  tables  depict  continuing  differences,  initially  described  based  on 
1965-67  data.  There  are  agency  pairs  which  are  not  significantly  different  on  Age 
at  Admission,  but  in  most  cases  interagency  comparisons  for  evaluative  purposes 
are  not  justifiable  unless  age  differences  are  considered  in  the  analysis.  When  the 
paired-agency  groupings  possible  are  made  (first  over  all  age  groups,  then  omit- 
ting the  14-18  years  parolees  in  1968  and  1969)  only  13  of  the  60  pairs  are  suffi- 
ciently similar  to  allow  comparison. 

CONOLUSIONS 

Thus  comes  a  lesson  in  miniature.  If  agencies  are  to  be  contrasted  fruitfully 
they  must  be  similar  in  certain  ways,  or — at  least — the  differences  must  be  con- 
sidered in  any  analysis  and  interpretation.  Age  is  one  item  which  bears  on  parole 
performance.  It  is  only  one  such  item;  there  are  many  others  (e.g.  prior  record, 
commitment  offense,  etc.)  known  from  UPR  studies  and  other  research  to  be 
related  to  parole  outcomes.  Yet,  considering  only  this  variable,  interagency  com- 
parison of  outcomes  is  unjustifiable  in  most  instances. 

Looking  at  the  issue  of  parole  performance  across  agencies,  remembering  the 
above  reservations  about  age.  now  shows  itself  to  be  a  rather  complicated  ven- 
ture. Agency  differences  in  age  and  other  outcome-related  offender  characteristics 
will  have  to  be  considered  in  any  comparison  method. 

The  problem  is  complex  because  of  the  likelihood  that  several  factors  need  to 
be  taken  into  account  in  searching  for  matched  groups — Age  at  Admission  is  only 
one  of  many  relevant  variables.  So  comes  the  remainder  once  again  :  one  under- 
takes inter-agency  comparisons  at  his  own  peril. 


APPENDIX  8 

(Chapter  III,  "The  Legal  Challenge  to  Corrections,"  a  consultant's  paper  for  the 
Joint  Commission  on  Correctional  Manpower  and  Training,  by  Professor  Fred 
Cohen) 

III.    CORRECTIONS  AND  LEGAL  CHANGE: 
PROBATION  AND  PAROLE 

Probation  and  parole  are,  of  course,  not  without  important  distinc- 
tions.^ Probation  evolved  as  an  alternative  to  imprisonment,^  while  parole 
evolved  as  an  alternative  to  continued  imprisonment.  Where  probation 
generally  is  administered  at  the  local  level  and  as  a  component  of  the 
judicial  system,  parole  is  generally  administered  at  the  state  level  and  by 
an  administrative  agency  that  is  part  of  the  executive  branch  of  govern- 
ment.^ There  are  broad  differences  in  the  cliaracteristics  of  probationers 
and  parolees;  probationers  tend  to  have  committed  less  serious  offenses 
and  exhibit  fewer  recidivist  tendencies. 

Despite  these  differences  it  is  clear  that  probation  and  parole  "now 
share  precisely  the  same  goals  and  use  precisely  the  same  techniques  .  .  .""* 
Both  devices  pursue  the  goals  of  rehabilitation,  surveillance,  and  econ- 
omy; both  assist  the  agencies  of  law  enforcement,  prosecution,  and  insti- 
tutional confinement;  conditions  are  attaclied  to  the  grant  of  either;  the 
community  serves  as  the  correctional  arena  in  both;  and  the  individual  is 
in  each  case  under  the  supervision  of  someone  who  has  access  to  coercive 
authority.^ 

Since  w^e  are  concerned  here  primarily  with  legal  issues,  and  not  with 
issues  like  appropriate  casework  supervision,  caseload  distribution,  indi- 
vidual vs.  group  therapy— that  is,  correctional  strategy^— such  differences 
as  do  exist  between  probation  and  parole  have  little  direct  relevance. 
Indeed,  as  we  shall  see,  the  legal  issues  involved  in  the  granting,  super- 
vision, and  termination  of  probation  and  parole  are  virtually  identical. 
The    legally    relevant    situation    involves    authoritative    decision-makers 


'  This  section  will  not  give  special  attention  to  misdemeanor  parole  or  conditional 
pardon. 

"  Many  jurisdictions  permit  a  defendant  to  be  incarcerated  prior  to  the  initiation 
of  probation  supervision.  See,  e.g..  Model  Penal  Code,  §301.1  (3)  (P.O.D.  1962) 
which  provides  for  a  term  of  imprisonment  not  to  exceed  thirty  days.  Under  classi- 
cal probation  theory,  this  practice  is  a  contradiction  in   terms. 

^  See  National  Parole  Institutes,  A  Survey  of  the  Organization  of  Parole 
Systems  (1963)  . 

■•  New  York  State,  Preliminary  Report  of  the  Governor's  Special  Committee 
ON  Criminal  Offenders  35  (1968)  .  See  also  President's  Commission  on  Law  En- 
forcement and  Administration  of  Justice,  Task  Force  Report:  Corrections  60  (1967), 
hereafter  referred  to  by  title. 

*  The  existence  of  these  multiple  and  often  conflicting  goals  will  be  discussed  at 
another  point.  For  now  let  it  be  plain  that  the  writer  is  in  basic  disagreement  with 
the  usual  rhetoric,  "Probation  and  Parole  have  as  their  sole  purpose  rehabilitation  of 
the  offender."  Sklar,  Law  and  Practice  in  Probation  and  Parole  Rex'ocation  Hearings, 
55  Journal  of   Criminal   Law,  Criminology   and    Police   Science    175,    196    (1964). 

*  Even  the  standard  works  in  the  field  make  no  basic  distinction  on  "treatment 
strategies."  See,  e.g.,  Newman,  Sourcebook  on  Probation,  Parole  and  Pardons  205- 
331    (3d  ed.  1968) .  (1030) 
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exercising  a  vast  discretion  withi?}  a  broad  statutory  framework  in  the 
regulation  of  individuals  who  are  convicted  of  a  crime  and  who  either 
desire  their  liberty  or  who  seek  to  retain  it  J 

Dynamics  and  Components  of  Decision-Making 

Probation  and  parole  decision-making  occurs  within  a  statutory 
framework  that  characteristically  is  vague  both  as  to  basic  objectives  and 
specific  criteria.  This  is  true  whether  we  refer  to  the  supervisory  process, 
the  decision  to  giant  or  deny,  or  the  decision  to  terminate.  In  Texas,  for 
example,  probation  may  be  granted  "when  it  shall  appear  .  .  .  that  the 
ends  of  justice  and  the  best  interests  of  the  public  as  well  as  the  defendant 
will  be  subserved  thereby."  ^  Parole,  on  the  other  hand,  may  be  awarded 
"only  for  the  best  interest  of  society."^ 

Probation  decision-making,  which  is  simply  a  specific  aspect  of  sen- 
tencing, typically  will  be  restricted  by  statutory  exclusions  relating  either 
to  the  nature  of  the  offense,  the  prior  criminality  of  the  offender,  or  the 
number  of  years  assessed  in  the  current  proceedings. ^°  Parole  decision- 
making, on  the  other  hand,  is  limited  not  only  by  statute  but  also  by  the 
leeway  left  after  the  sentencing  authority  has  acted  within  legislatively 
defined  limits.  In  some  jurisdictions  parole  is  prohibited  for  persons 
sentenced  for  specific  felonies  or  to  a  life  term.^^  Typically,  however, 
eligibility  is  based  on  serving  some  portion  of  the  sentence  —  one-third 
or  one-half  of  the  maximum  —  or  on  completing  a  minimum  term,  usually 
less  good-time  credits.  In  some  jurisdictions,  the  offender  is  immediately 
eligible  for  release  on  parole. 

Once  we  move  beyond  the  basic  eligibility  factors  and  the  broad 
policy  statements  like  those  in  the  Texas  Code,  the  law  becomes  even 
more  vague.  Even  on  such  a  fundamental  question  as  whether  or  not  a 
violation  must  exist  before  the  grant  may  be  terminated,  the  absence  of 
legislative  standards  has  created  needless  conflict  and  confusion  in  the 
courts. ^2  Before  undertaking  a  consideration  of  some  specific  legal  issues 
in  probation  and  parole  decision-making,  it  would  be  helpful  to  analyze 
several  matters  that  pervade  the  entire  subject:  (1)  the  benevolent  pur- 
pose doctrine;  (2)  the  theories  of  privilege,  contract,  and  continuing 
custody;  and  (3)  distinctions  between  so-called  sentencing  (granting) 
decisions  and  termination  (suspension  and  revocation)  decisions. 


'  Some  jurisdictions  permit  the  grant  of  probation  without  the  entry  of  a  verdict 
or  a  judgment  of  conviction.  For  an  excellent  discussion  of  this  practice,  see  Skinker 
V.  State,  239  Md.  234,  210  A.2d  716    (1965). 

«  Texas  Code  Crim.  P.  Ann.  art  42.12  §3    (1966). 

•Texas  Code  Crim.  P.  Ann.  art  42.12  §15  (c)     (Supp.  1968). 

"  In  Texas,  if  the  jury  assesses  more  than  ten  years,  the  judge  cannot  grant 
probation. 

"See  Workman  v.  Kentucky,  429  S.W.2d  374   (Ky.  1968). 

"See,  e.g.,  Kaplan  v.  United  States.  234  F.2d  345,  347-48  (8th  Cir.  1956)  (Pro- 
bation). 
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Benevolent  Purpose 

The  earlier  discussion  of  juvenile  justice,  the  mentally  ill,  and  stu- 
dents' rights  illustrated  both  the  use  of  the  benevolent  purpose  doctrine 
in  other  areas  and  its  susceptibility  to  legal  challenge.  The  doctrine  also 
appears  in  various  guises  and  is  put  to  a  variety  of  uses  by  and  on  behalf 
of  corrections.  In  the  context  of  probation  and  parole  its  most  funda- 
mental use  may  be  stated  in  these  terms: 

1.  No  governmental  entity  is  required  to  establish  a  probation  or 
parole  system;  and  therefore,  should  one  be  established,  no  indi- 
vidual has  an  enforceable  claim  to  the  grant  of  supervised  freedom. 

2.  When  an  individual  is  granted  probation  or  parole,  he  receives 
more  largess  (or  less  punishment)  then  that  to  which  he  is  entitled 
and  therefore  canot  complain  about  the  burdens  of  supervision  or 
the  manner  in  which  the  grant  may  be  terminated.^^  Perhaps  the 
most  fundamental  challenge  to  correctional  decision-making  proces- 
ses relates  to  the  continued  reliance  on  the  benevolent  purpose 
doctrine. 

The  major  correctional  consequence  of  adherence  to  the  doctrine  can 
be  understood  best  from  an  examination  of  Justice  Black's  observations 
in  Williams  v.  New  York,  an  important  case  dealing  with  sentencing  pro- 
cedures.^^ Justice  Black  writes,  "Retribution  is  no  longer  the  dominant 
objective  of  the  criminal  law.  Reformation  and  rehabilitation  of  offenders 
have  become  important  goals  of  criminal  jurisprudence."  ^^  He  concludes 
from  this  "benevolent  purpose"  of  corrections  that  due  process  should 
not  be  treated  as  a  device  for  freezing  correctional  procedure  in  the  mold 
of  trial  procedures.    To  do  so,  he  states,  would  impair  correctional  de- 


'3  There  are,  of  course,  some  problems  connected  with  this  use  of  the  benevolent 
purpose  doctrine.  There  are  few  activities  that  a  government  is  required  to  under- 
take. For  example,  it  is  not  clear  that  a  government  is  constitutionally  required  to 
adopt  a  penal  code  or  maintain  a  system  of  public  education  or  even  maintain  a 
municipal  police  force.  While  the  affirmative  duties  of  government  are  few,  the  under- 
takings of  government  are  too  numerous  to  describe. 

To  determine  the  legitimacy  of  claims  raised  about  the  conduct  of  government 
programs  by  determining  whether  it  is  required  to  undertake  a  particular  program 
is  not  only  to  overlook  the  reality  of  governmental  activity  but  also  to  virtually  man- 
date the  answer. 

'*337  U.S.  241  (1949).  The  Williams  decision  is  often  cited  as  authority  for  the 
position  that  there  is  no  constitutional  right  to  disclosure  of  the  presentence  report. 
Actually,  it  is  authority  for  a  more  narrow  constitutional  ruling:  In  the  absence 
of  a  specific  request  to  do  so,  due  process  does  not  require  confrontation  and  cross- 
examination  of  persons  who  have  supplied  out-of-court  information  used  in  the 
determination  of  the  sentence.  See  Rubin,  Sentences  Must  Be  Rationally  Explained, 
42  F.R.D.  203,  216  n.27    (1967). 

»  337  U.S.  at  248. 
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vices  like  indeterminate  sentences,  probation,  and  parole  —  a  position 
warmly  supported  by  many  spokesmen  for  corrections.*^ 

The  operating  principle  that  emerges  from  the  use  of  the  benevolent 
purpose  doctrine,  then,  is  that  the  goals  of  corrections  can  best  be  ob- 
tained by  the  preservation  of  maximum  discretion  on  the  part  of  judicial 
and  correctional  authorities.  Discretion,  in  turn,  is  maximized  by  the 
reduction  or  elimination  of  procedural  "obstacles;"  minimizing  the  role 
of  the  offender  or  his  representative  in  the  decision-making  processes;  and 
the  maintenance  of  a  statutory  framework  that  is  so  broad  that  virtually 
any  .decisions  can  be  smuggled  through  the  mythical  borders  of  legislative 
intent. 

One  would  think,  as  a  matter  of  both  logic  and  sound  legal- 
correctional  policy,  that  precisely  the  opposite  conclusion  should  flow 
from  Justice  Black's  observations.  That  is,  as  those  in  authority  are 
granted  more  power  —  more  freedom  of  action  over  the  lives  of  other 
individuals  —  there  should  be  more,  not  less,  judicial  concern  for  pro- 
cedural safeguards.  One  need  not  be  steeped  in  the  lore  of  correctional 
strategies  to  label  inconceivable  the  idea  that  corrections  would  claim  that 
a  reign  of  absolute  authority  is  a  prerequisite  for  adequately  inculcating 
offenders  with  noncriminal  values.  And,  for  those  who  are  tempted  to 
make  that  argument,  consider  Justice  Douglas'  admonition:  "Law  has 
reached  its  finest  moments  when  it  has  freed  men  from  the  unlimited 
discretion  of  some  ruler,  some  civil  or  military  official,  some  bureaucrat. 
Where  discretion  is  absolute,  man  has  always  suffered."  *^ 

The  most  fundamental  problem,  however,  with  the  benevolent  pur- 
pose doctrine  is  its  basis:  the  factual  assumption  that  reformation  and 
rehabilitation  are  important  goals  for  corrections.  It  may  well  be  that 
they  are  important  goals,  but  there  exists  impressive  evidence  that  they 
remain  goals  and  not  achievements.*^   As  Sol  Rubin  puts  it: 

Probation  and  parole  date  from  the  last  century,  and  neither  one  has  been  a 
real  success:  they  are  promising  devices,  but  their  promise  has  yet  to  be  ful- 
filled. 

Despite  probation  and  parole  and  despite  the  contribution  of  psychiatry  and 
casework,  the  picture  we  have  today  is,  with  slight  exception,  of  steady  increase  in 


"  How  this  impairment  would  occur  and  with  what  consequences  is  not  made 
clear.  In  Powell  v.  Texas,  392  U.S.  514,  530,  Justice  Marshall  wrote,  "This  court  has 
never  held  that  anything  in  the  Constitution  requires  that  penal  sanctions  be  de- 
signed solely  to  achieve  therapeutic  or  rehabilitative  effects.  .  .  ." 

"United  States  v.  Wunderlich,  342  U.S.  98,   101    (1951)     (dissenting  opinion). 

"A  review  of  the  outcome  of  correctional  programs  in  100  studies  conducted 
between  1940  and  1959  disclosed  that  those  studies  in  which  the  greatest  care  had 
been  taken  in  the  experimental  design  reported  either  harmful  effects  of  treatment 
or,  more  frequently,  no  change  at  all.  Bailey,  Correctional  Outcome:  An  Evaluation 
of  IOC  Reports,  57  Journal  of  Criminal  Law,  Criminology  and  Police  Scie^e  57, 
153-60  (1966).  These  findings  also  are  reported  in  Task  Force  Report:  Corrections 
12  (1967). 
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the  use  of  imprisonment,  of  institutions  that  are  as  large  or  larger  than  ever 
they  were  and  for  the  most  part  no  less  secure,  and  of  men  serving  terms  that 
are  ever  increasing  in   length.'* 

The  present  allocation  of  funds  and  manpower  for  treatment  pur- 
poses demonstrates  a  minimal  commitment  to  the  rehabilitative  ideal. 
The  national  profile  of  corrections  reveals  that  about  80  percent  of  all 
"correctional"  costs  are  expended  on  institutions,  with  14.4  percent  of  all 
costs  going  to  probation  and  only  3.5  going  to  adult  parole. ^^  In  a  recent 
study  of  correctional  personnel  conducted  by  Louis  Harris  and  Associates 
for  the  Joint  Commission  on  Correctional  Manpower  and  Training,  it 
was  found  that  no  correctional  setting  receives  a  positive  rating  by  a 
majority  of  the  correctional  personnel.  There  is  also  relatively  high 
agreement  on  the  low  level  of  correctional  accomplishments.  The  study 
also  confirmed  the  low  level  of  formal  training  all  groups  have  had  in 
corrections  and  criminology,  and  for  administrators,  the  low  level  of  train- 
ing in  business  or  public  administration. 

It  may  be  argued  that  to  demonstrate  that  corrections  has  been 
unable  to  achieve  the  goals  of  reformation  and  rehabilitation  does  not 
necessarily  demonstrate  that  these  are  not  the  primary  goals.  However, 
it  seems  clear  that  probation  and  parole  are  concerned  with  other  goals: 
goals  that  are  neither  latent,  indirect,  nor  unintended.^i  For  example, 
when  probation  is  granted  on  condition  that  the  probationer  cooperate 
with  the  grand  jury  22  or  when  it  is  systematically  denied  unless  the 
accused  pleads  guilty,  the  rehabilitative  ideal  is  far  from  primary. ^^ 

Indeed,  the  judge's  freedom  on  the  decision  to  grant  probation  and 
the  conditions  he  may  impose  is  such  that  he  is  able  to  pursue  virtually 
any  objective  that  suits  his  fancy.  In  some  cases  probation  is  granted  in 
order  to  assist  law  enforcement  or  the  prosecutor;^*  in  other  cases  it  is 
granted  to  assist  local  merchants  in  the  collection  of  debts;^^  in  still  others, 
it  is  used  to  deter  student  protests  or  civil  rights  activities,  to  facilitate  a 


1'  Rubin,  The  Model  Sentencing  Act,  39  New  York  University  Law  Review 
251   (1964). 

"Task  Force  Report:  Corrections  115-212    (1967). 

*'  One  writer  describes  probation  supervision  as  more  a  process  of  verification 
of  behavior  than  a  process  of  modification  of  behavior.  Diana,  What  is  Probation?, 
51  Journal  of  Criminal  Law,  Criminology  and  Police  Science  189,  197    (1960)  . 

"  United  States  v.  Worcester,  190  F.  Supp.  548,  556   (D.  Mass.  1961). 

"United  States  v.  Wiley,  184  F.  Supp.  679,  684  (N.D.  111.  1960).  See  also  People 
V.  Morales,  252  Cal.  App.  2d  537,  544,  60  Cal.  Rptr.  671,  678,  cert,  denied,  390  U.S. 
1034  (1968),  involving  the  imposition  of  consecutive  sentences  because  the  accused 
demanded  a  jury  trial  and  was  believed  to  have  interposed  a  frivolous  defense. 

'*See  Sherman  v.  United  States,  356  U.S.  369,  374  n.3  (1958)  for  an  example  of 
use  of  the  suspended  sentence  as  a  device  to  create  government  informers.  See  also 
United  States  v.  Worcester,  190  F.  Supp.  548,  556  (D.  Mass.  1961)  ,  in  which  probation 
was  used  to  assist  the  prosecutor  with  other  cases  growing  out  of  a  massive  con- 
spiracy. 

»  See,  e.g..  Stover  v.  State,  365  S.W.2d  808,  809    (Tex.  Crim.  App.  1963). 
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guilty  plea,  or  (the  most  common  condition)  provide  for  support  of  the 
probationer's  family.^^ 

In  parole,  virtually  the  same  situation  prevails.  The  board's  dis- 
cretion is  at  least  as  broad  as  that  of  the  sentencing  authority  and  the 
board  members'  accountability  just  as  minimal.  Any  differences  that  exist 
between  probation  and  parole  do  not  affect  our  general  proposition;  they 
merely  reflect  the  fact  that  parole  is  an  alternative  to  continued  confine- 
ment. Thus,  parole  decisions  may  be  based  on  the  exigencies  of  over- 
crowding in  the  prison  or,  the  obverse,  the  need  to  maintain  a  given 
population  level  in  order  to  maintain  prison  industry  or  to  justify  the 
budget.  Parole  may  be  denied  in  order  to  enforce  prison  discipline  or  to 
avoid  the  risk  of  incurring  criticism  of  the  system.  On  the  other  hand, 
parole  may  be  granted,  despite  doubts  about  reformation,  as  a  reward 
to  an  informant. 2^ 

To  sum  up,  probation  and  parole  suffer  alike  from  inadequate  financ- 
ing, marginal  training  of  personnel,  unmanageable  caseloads,  inadequate 
research,  and  inadequate  and  conflicting  theory.  It  also  seems  clear  that 
rehabilitation  and  reformation  are  not  primary  or  exclusive  goals;  indeed, 
the  term  humanitarianism  is  probably  more  descriptive  of  the  best  of 
what  corrections  does  under  the  label  of  rehabilitation.^^  Among  the 
other  goals  are  surveillance,  economy,  and  direct  assistance  to  the  other 
agencies  of  criminal  justice.^^  The  point  of  all  this  is  not  to  discredit 
probation  and  parole  but  to  demonstrate  the  fallacy  —  engendered  by  the 
benevolent  purpose  doctrine  —  of  drawing  conclusions  about  the  need  for 
legal  safeguards  in  corrections  from  a  conceptually  inaccurate  description 
of  the  goals  of  corrections  and  from  a  factually  inaccurate  description  of 
their  accomplishments. ^° 

Privilege,  Contract,  and  Continuing  Custody 

This  section  deals  briefly  with  the  "holy  trinity"  of  legal  rationaliza- 
tions used  to  deny  legal  claims  brought  by  probationers  and  parolees. 


**  See  generally  Best  &  Birzon,  Conditions  of  Probation:  An  Analysis,  51  Georgetown 
Law  Journal  809   (1963). 

"See  generally  Dawson,  The  Decision  to  Grant  or  Deny  Parole:  A  Study  of 
Parole  Criteria  in  Law  and  Practice,  1966  Washington  University  Law  Quarterly 
243. 

'*  In  many  jurisdictions  probation  and  parole  officers  are  invested  with  the 
power  of  peace  officers.  E.g.,  Iowa  Code  Ann.  §247.24  (Supp.  1968)  .  In  Texas,  for 
example,  it  is  not  uncommon  for  probation  officers  to  wear  a  pistol.  Indeed,  many 
probation  officers  in  Texas,  particularly  in  the  more  rural  settings,  are  recruited 
from  law  enforcement  agencies  and  continue  to  view  themselves  as  law  enforce- 
ment officers. 

2'  Absent  an  agreed  upon  definition  of  rehabilitation,  it  is  impossible  to  engage 
in  any  meaningful  research  to  determine  whether  "it"  is  accomplished.  See  Sherwood, 
The  Testability  of  Correctional  Goals  42,  in  Research  in  Correctional  Rehabilita- 
tion   (Joint  Commission  on  Correctional  Manpower  and  Training,   1967). 

^°  See  discussion  on  page  3  supra. 
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These  rationalizations  have  been  so  thoroughly  discredited  —  although 
too  many  courts  and  correctional  administrators  seem  unaware  of  the 
fact  —  that  any  extensive  treatment  here  is  not  justified.^^  However,  on 
the  assumption  that  most  readers  are  not  lawyers  and  thus  not  familiar 
with  the  legal  literature,  a  rather  summary  treatment  of  these  matters 
seems  appropriate. 

The  privilege,  or  act  of  grace,  theory  is  a  more  specific  way  of  stating 
one  aspect  of  the  benevolent  purpose  doctrine.  'Stated  simply,  the  privi- 
lege theory  —  an  inheritance  from  the  sovereign  prerogative  of  mercy  — 
is  used  to  deny  the  existence  of  any  enforceable  claims  either  to  the  grant, 
to  the  conditions  of  supervision,  or  to  the  manner  of  termination.^^ 

A  fundamental  problem  with  this  theory  is  that  probation  is  now 
the  most  frequent  penal  disposition  just  as  release  on  parole  is  the  most 
frequent  form  of  release  from  an  institution.  They  bear  little  resemblance 
to  episodic  acts  of  mercy  by  a  forgiving  sovereign.  A  more  accurate  view 
of  supervised  release  is  that  it  is  now  an  integral  part  of  the  criminal 
justice  process  and  shows  every  sign  of  increasing  popularity.  Seen  in 
this  light,  the  question  becomes  whether  legal  safeguards  should  be  pro- 
vided for  hundreds  of  thousands  of  individauls  who  daily  are  processed 
and  regulated  by  governmental  agencies.  The  system  has  come  to  depend 
on  probation  and  parole  as  much  as  do  those  who  are  enmeshed  in  the 
system.  Thus,  in  dealing  with  claims  raised  by  offenders,  we  should  make 
decisions  based  not  on  an  outworn  cliche  but  on  the  basis  of  present-day 
realities.^^ 

The  contract-consent  theory,  an  offshoot  of  the  privilege  theory,  rests 
on  the  notion  that  an  offender  is  "entitled"  only  to  the  maximum  prison 
term  allowed  by  law,  and  probation  or  an  early  release  from  prison  is 
characterized  as  a  bargained-for  agreement,  the  terms  of  which  are  sub- 
ject to  enforcement  by  the  court  or  the  board.   This  theory  is  used  most 


^*  See,  e.g.,  Kadish,  The  Advocate  and  the  Expert  —  Counsel  in  the  Peno-correctional 
Process,  45  Minnesota  Law  Review  803  (1961)  ;  Van  Alstyne,  The  Demise  of  the  Right- 
Privilege  Distinction  in  Constitutional  Law,  81  Harvard  Law  Review  1439  (1968)  ; 
Note,  Judicial  Review  of  Probation  Conditions,  67  Columbia  Law  Review  181  (1967)  ; 
Note,  Parole:  A  Critique  of  Its  Legal  Foundations  and  Conditions,  38  New  York 
University  Law  Review  702   (1963)  . 

"  The  privilege  theory  appears  in  appellate  decisions  far  more  often  than  the 
contract  and  continuing  custody  theories.  See,  e.g.,  Escoe  v.  Zerbst,  295  U.S.  490,  492-93 
(1935)     (probation);   Ughbanks  v.  Armstrong,  208   U.S.  481,  487-88    (1908)     (parole). 

"  Outside  the  area  of  corrections,  the  right-privilege  dichotomy  largely  has  given 
way  to  the  doctrine  of  unconstitutional  conditions.  Under  this  doctrine,  government 
cannot  extend  "benefits"  and  at  the  same  time  withhold  or  dilute  constitutional  rights. 
See,  e.g.,  Speiser  v.  Randall,  357  U.S.  513,  528-29  (1958),  in  which  the  state  was  pro- 
hibited from  conditioning  a  tax  exemption  upon  the  signing  of  a  loyalty  oath.  See  also 
Wieman  v.  Updegraff,  344  U.S.  183,  191-92  (1952),  holding  that  constitutional  protec- 
tions extend  to  discharge  of  a  public  employee  although  he  may  have  no  enforceable 
right  to  employment.  See  generally  Comment,  Unconstitutional  Conditions:  An  Analysis, 
50  Georgetown  Law  Journal  234  (1961)  . 
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often  to  justify  the  imposition  of  a  condition  that  is  alleged  to  be  un- 
constitutional—for example,  consent  to  search  and  seizure  — and  to  justify 
summary  revocation  based  on  a  "breach  of  contract." 

A  contract  is  a  freely  bargained-for,  mutually  acceptable,  agreement 
supported  by  a  valuable  consideration  and  arrived  at  by  parties  who 
possess  some  equivalency  in  bargaining  power.  Even  if  we  assume  that 
the  offender  has  the  power  to  refuse  tlie  grant,^^  we  must  recognize  that 
he  will  accept  virtually  anything  to  gain  his  freedom.^^  The  probation 
or  parole  "agreement"  handed  to  the  offender,  then,  bears  little  resem- 
blance to  a  contract;  realistically,  it  is  a  notice  of  conditions  arrived  at 
ex  parte  by  the  court  or  parole  board  and  no  more.  Furthermore,  it 
makes  little  sense  to  borrow  a  concept  from  the  world  of  commerce  and 
put  it  to  work  in  an  area  which  involves  the  regulation  of  liberty.  The 
important  legal  problems  in  corrections  will  be  better  handled  if  the 
particular  question  involved  is  analyzed  instead  of  being  obscured  by  this 
type  of  make-weight  legalism. 

Despite  the  fact  that  many  parole  statutes  state  that  the  "prisoner  at 
liberty  shall  be  deemed  to  be  in  the  legal  custody  of  the  board,"  the 
continuing  custody  theory  is  the  most  specious  of  the  "holy  trinity."  ^e  Yhe 
premise  of  this  theory  is  that  a  parolee  is  a  prisoner  who  is  not  actually 
at  liberty  but  who  rather  continues  to  serve  his  sentence  within  ever- 
expanding  prison  walls.    It  thus  asserts  what  our  senses  deny. 

The  fact  is  that  parole  is  a  grant  of  conditional  liberty  and  whether 
or  not  the  prisoner  had  an  enforceable  legal  claim  to  it  and  no  matter 
how  "conditional"  it  may  be,  he  is  not  within  an  institution.  Indeed, 
regulations  that  may  be  supportable  within  the  prison  —  for  example, 
denial  of  sexual  access  to  the  prisoner's  wife  —  would  be  indefensible  if 
applied  to  a  parolee.  If  parole  is  in  fact  doing  time  behind  invisible 
walls,  how  can  we  justify  the  common  practice  of  denying  credit  for 
"street  time"  should  the  parolee  be  reimprisoned?  If  prison  authorities 
sought  to  do  something  similar,  it  would  clearly  be  the  illegal  imposition 
of  an  additional  penalty. 

The  point  here,  as  with  the  other  theories  discussed,  is  that  we  con- 
tinue to  rely  on  a  false  and  inadequate  theory  to  solve  difficult  legal 
questions.  One  might  conclude  that  an  individual  who  is  under  proba- 
tion or  parole  supervision  is  and  should  be  without  substantive  or  pro- 


^*  Cf.  Biddle  v.  Perovich,  274  U.S.  480,  482-83   (1927)  . 

«  In  Mansell  v.  Turner,  14  Utah  2d  352,  353  n.4.  384  P.2d  394,  395  n.4  (1963)  ,  the 
court  stated  that  if  the  prisoner  does  not  like  the  condition  imposed  —  leaving  the  state 
—  he  can  simply  refuse  the  offer  of  parole.  Needless  to  say,  the  writer  takes  a  dim  view 
of  this  logic,  particularly  when  it  is  used  to  answer  a  challenge  to  the  legality  of 
banishment  as  a  parole  condition. 

'*  For  a  discussion  and  citation  to  statutes  on  point,  see  Note,  Parole:  A  Critique  of 
Its  Legal  Foundations  and  Conditions,  38  New  York  University  Law  Review  702, 
711-20  (1963). 
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cedural  rights.    If  so,  a  far  better  theory  and  explanation  than  any  re- 
viewed here  is  required. 
Sentencing  and  Revocation  Decisions 

In  the  current  debate  over  appropriate  procedures  in  the  peno- 
correctional  process,  distinctions  are  often  drawn  between  sentencing- 
type  decisions  —  disposition  after  verdict  or  plea  and  the  grant  or  denial 
of  parole  —  and  revocation-type  decisions  —  suspension  or  revocation  of 
probation  or  parole.  It  is  argued  that  a  sentencing-type  decision  is  essen- 
tially diagnostic  and  predictive.  A  factual  base,  or  "history,"  is  necessary, 
but  only  as  a  prelude  to  a  judgment  about  future  behavior.  A  revocation- 
type  decision,  on  the  other  hand,  is  said  to  be  oriented  toward  a  finding 
of  fault  or  violation  as  a  prelude  to  the  imposition  of  a  term  of  confine- 
ment. Although  the  two  decisions  are  not  without  distinctions,  the  pres- 
ent tendency  to  dichotomize  them  has  generated  more  confusion  than 
clarity  and  has  led  to  some  unfortunate  procedural  consequences.^^ 

The  problem  exists  witli  the  failure  to  analyze  revocation-type  deci- 
sions. When  the  term  "revocation"  is  employed,  it  tends  to  be  used  and 
understood  in  its  prescriptive  sense;  that  is,  it  implies  both  that  proper 
grounds  have  been  established  to  terminate  probation  or  parole  and, 
necessarily,  that  the  appropriate  disposition  of  the  matter  is  to  imprison 
the  offender.  If  the  juclge  or  the  board  were  required  to  imprison  when- 
ever the  authority  to  do  so  was  found  —  and  no  such  law  has  been  dis- 
covered —  then  a  revocation  proceeding  would  indeed  be  limited  to  a 
determination  of  fault.  But  properly  viewed,  every  revocation  proceeding 
contains  the  basic  components  of  a  trial,  however  merged  these  compo- 
nents may  become  in  practice.  Namely,  facts  must  be  produced  and  meas- 
ured against  a  norm  of  conduct  —  a  parole  or  probation  condition  or  a 
penal  law  —  and  a  conclusion  must  be  reached  concerning  whether  the 
norm  was  violated;  if  it  was,  then  another  decision  —  a  sentencing-type 
decision  —  must  be  made.  In  short,  a  revocation-type  decision  is  not  in 
itself  dispositional,  but  merely  includes  within  it  the  possibility  of  making 
a  dispositional  or  sentencing-type  decision. 

What  are  some  of  the  problems  generated  by  the  failure  to  make 
this  analysis?  When  a  revocation  proceeding  is  equated  with  a  sentencing 
proceding,  as  it  frequently  is,  the  need  to  properly  acquire  the  authority 
to  resentence  —  that  is,  the  need  to  find  fault  —  is  submerged,  and  the 
appropriate  disposition  becomes  the  only  focus  of  the  proceeding.  This, 
in  turn,  triggers  the  "no  rights"  thinking  that  has  dominated  correctional 
legal  theory,  at  least  until  the  recent  decision  in  Mempa  v.  Rhay.^^  From 
this  it  follows  that  the  role  of  legal  process  and  the  lawyer  become  insig- 
nificant, since  sentencing  is  a  process  of  diagnosis  and  prediction  and  the 
adversary  process,  it  is  said,  hardly  is  appropriate. 


"The  author  first  presented  this  analysis  in  Cohen,  supra  note  14,  Chapter  II 
at  27-29. 

38  389  U.S.  128  (1967).  For  a  discussion  of  Mempa,  see  text  accompanying  notes 
14-17.  Chapter  II,  supra. 
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On  the  other  hand,  if  revocation-type  proceedings  are  viewed  ex- 
clusively as  an  inquiry  into  violation,  as  assertion  and  counter-assertion 
over  facts  and  norms,  then  the  role  of  legal  process  and  the  lawyer  are 
viewed  with  more  favor.  This  after  all  is  the  adversary  model  in  its  most 
pristine  form,  and  the  argument  for  trial-type  proceedings  and  legal 
representation  seems  quite  supportable. 

It  is  analytically  erroneous  and  operationally  unsound  to  view  a 
revocation-type  proceeding  either  as  though  it  were  exclusively  a  search 
for  a  violation  or  as  though  it  were  simply  a  sentencing-type  determina- 
tion. Every  proceeding  that  may  lead  to  the  loss  of  conditional  liberty 
contains  both  issues,  and  to  omit  or  underemphasize  one  perpetuates  a 
basic  error.  The  solution,  as  we  shall  see,  requires  the  adoption  of  the 
procedural  format  that  is  best  suited  to  the  fair  and  accurate  resolution 
of  the  questions  both  of  authority  to  reimprison  and  of  the  appropriate 
disposition.  That  may  well  require  a  trial-type  proceeding  for  the  former 
and  a  more  relaxed  proceeding  for  the  latter  —  but  in  the  era  of  Mempa, 
not  so  relaxed  as  in  the  past. 

Having  developed  three  themes  that  lie  at  the  heart  of  any  con- 
sideration of  legal  norms  and  corrections,  we  turn  now  to  an  examination 
of  specific  issues. 

The  Decision  to  Grant  Probation  and  Parole 

Eligibility  and  the  Right  to  Fair  Consideration 

Judicial  decisions  invalidating  the  legislative  decision  to  exclude 
certain  classes  of  offenders  from  eligibility  for  probation  and  parole  are 
virtually  nonexistent.^^  However,  if  a  legislature  should  decide  to  ex- 
clude a  class  of  persons  on  distinctions  that  have  no  reasonable  relation- 
ship to  a  legitimate  governmental  objective  —  for  example,  redheads  or 
Negroes  —  the  legislation  would  be  invalid  either  as  a  denial  of  equal 
protection  or  as  an  "unreasonable,  arbitrary,  and  capricious"  law  violat- 
ing the  due  process  clause  of  the  Fourteenth  Amendment. 

A  more  appropriate  avenue  of  inquiry  is  to  assume  that  an  offender 
is  statutorily  eligible  for  probation  or  parole  and  then  ask  if  he  has  any 
right  to  be  fully  and  fairly  considered  for  it.  At  the  outset,  it  should  be 
made  clear  that  while  there  has  been  a  significant  increase  in  the  volume 
and  variety  of  judicial  challenges  to  correctional  decision-making,  the 
revocation  process  has  undergone  far  more  challenges  than  the  granting 
process.^o  In  the  wake  of  Mempa,  there  are  now  a  few  judicial  decisions 
that  deal  with  the  granting  process,  but  most  of  what  is  said  here  is  based 


39£uf  see  Workman  v.  Kentucky,  429  S.W.2d  374  (Ky.  1968),  which  involved  a 
14-year-old  convicted  of  rape  and  sentenced  to  life  without  parole.  The  court,  in  a 
most  unique  holding,  found  the  exclusion  from  parole  eligibility  a  cruel  and  unusual 
punishment. 

*°  See  generally  Kimball  &  Newman,  Judicial  Intervention  in  Correctional  Decisions: 
Threat  and  Response,  14  Crime  and  Delinquency  1    (1968)  . 


95-262   O  -  73  -  pt.    7B 
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more  on  the  author's  speculations  than  on  conclusions  drawn  from 
reported  decisions. 

The  right  to  fair  consideration  for  probation  is  probably  now  a 
reality,  since  Mempa  requires  the  presence  and  participation  of  counsel 
at  sentencing,  and  the  decision  to  giant  probation  is  but  an  aspect  of 
sentencing.  Counsel's  role  in  such  proceedings  undoubtedly  will  include 
the  presentaion  of  facts  with  a  rationale  favorable  to  the  grant  of  proba- 
tion, and  he  will  no  doubt  scrutinize  and  challenge  the  work  of  the 
probation  staff  in  an  effort  to  influence  the  disposition.  The  participation 
of  counsel  in  these  proceedings  assures  that  they  will  follow  an  orderly 
procedural  format,  which  in  turn  assures  that  a  request  for  probation 
will  be  given  fair  consideration. 

The  issue  of  procedural  safeguards  in  the  parole  granting  or  denial 
process  —  best  symbolized  by  the  issues  of  legal  counsel  and  the  right  to  a 
fair  hearing  —  is  among  the  most  difficult  issues  we  shall  confront.  While 
almost  every  jurisdiction  provides  for  some  type  of  hearing  when  parole 
eligibility  is  established,  a  recent  survey  of  parole  boards  suggests  that  the 
word  "interview"  may  be  more  descriptive  of  what  actually  transpires.'** 
Indeed,  the  present  parole  hearing  process  is  an  excellent  example  of 
near-total  discretion  in  operation.  The  parole  applicant  generally  is  not 
officially  informed  about  the  reasons  for  a  denial  —  and  consequently 
cannot  know  what  he  must  do  to  prove  worthy  —  and  he  is  denied  the 
usual  procedural  tools  used  to  influence  the  decision  and  subsequently 
to  challenge  it. 

Creative  lawyers  already  have  begun  to  argue  for  procedural  rights 
in  the  parole  granting  process  and,  not  unexpectedly,  they  are  seeking  a 
logical  extension  of  Mempa.    Despite  several  decisions  to  the  contrary,'*^ 


**  National  Parole  Institutes,  A  Survey  of  the  Organization  of  Parole  Systems 
(1963)  . 

"For  example,  in  In  re  Briguglio,  55  Misc.  2d  584,  585,  285  N.Y.S.2d  883,  884  (Su- 
preme Court  1968)  ,  the  state  court  was  asked  to  hold  that  the  parole  hearing  required 
by  Ne%v  York  law  is  analogous  to  a  deferred  sentencing  proceeding,  and  since  Mempa 
spoke  directly  to  deferred  sentencing,  the  prisoner  must,  by  analogy,  be  allowed  repre- 
sentation by  counsel  at  the  hearing.  The  court,  however,  although  plainly  troubled  by 
the  logic  of  the  prisoner's  argument,  denied  the  request  for  counsel,  relying  on  a  sup- 
posed distinction  between  giving  and  taking.  The  court  reasoned  that  when  probation, 
and  presumably  parole,  is  to  be  terminated,  there  is  a  divestment  of  something  that  is 
possessed  —  freedom.  In  the  matter  of  granting,  it  was  stated,  freedom  already  has  been 
denied  by  due  process  and  there  is  no  additional  divestment.  Id.  at  586.  285  N.Y.S.2d 
at  885. 

In  a  recent  federal  habeas  corpus  action,  a  state  prisoner,  once  again  relying  on 
Mempa,  claimed  that  he  had  a  right  to  counsel  before  the  Adult  Corrections  Commis- 
sion on  review  of  his  sentence  to  determine  his  possible  release  on  parole.  The  court 
stated  that  "parole  consideration  is  not  a  proceeding  against  a  defendant  within  the 
meaning  of  constitutional  guarantees."  Sorcnson  v.  Young,  282  F.  Supp.  1009,  1010 
(D.  Minn.  1968).  See  also  Mahoney  v.  Parole  Board,  10  N.  J.  269,  276.  90  A.2d  8,  13 
(1952)  ,  in  which  the  court  held  that  there  was  no  constitutional  right  to  a  hearing  on 
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it  is  difficult  to  escape  the  conclusion  that  the  decision  to  grant  or  deny 
parole  is  indistinguishable  from  the  judicial  sentencing  decision  and  that 
therefore  the  right  to  counsel  mandate  of  Mempa  applies. 

Whether  a  prisoner  is  entitled  to  the  assistance  of  an  attorney  in 
preparing  for  a  parole  hearing  or  a  lawyer's  presence  at  the  hearing  may 
or  may  not  be  the  most  significant  aspect  of  the  quest  for  procedural 
safeguards  —  but  the  issue  has  unparalleled  symbolic  value.  The  point 
is  that  eventually  a  brake  must  be  applied  to  the  mass  processing  of 
parole  applicants,  and  there  must  be  some  technique  to  bring  visibility 
and  accountability  to  parole  decision-making.  Providing  for  the  assistance 
of  an  attorney  and  insisting  on  a  hearing,  however  informal,  is  one  way  to 
accomplish  this.  There  are,  of  course,  other  techniques  —  provide  for 
sufficient,  fully  trained  board  members,'*^  adequate  institutional  staff  and 
program,  and  effective  post-release  programs  —  but  these  seem  quite  re- 
mote. And  even  if  such  improvements  occur,  one  continues  to  sense  the 
need  for  someone  standing  outside  the  system,  wholly  identified  with  the 
parole  applicant  and  by  his  presence  exercising  a  continuing  challenge 
on  behalf  of  the  individual  client. 

In  the  recent  expansion  of  the  constitutional  right  to  counsel,  the 
Supreme  Court  has  reached  decisions  based  on  a  functional  analysis:   Is 


the  classification  of  prisoners  despite  the  fact  that  the  classification  decision  involved 
the  formulation  of  the  time  for  parole  consideration. 

Perhaps  the  most  interesting  recent  decision  involving  the  grant  or  denial  of  parole 
is  Mastriani  v.  Parole  Board,  95  N.  J.  Super.  351,  231  A.2d  236  (1967).  The  prisoner 
was  given  a  parole  hearing  by  the  Board,  and  when  parole  was  denied,  he  complained 
that  the  denial  was  unfair  and  based  on  prejudice.  The  prisoner  requested  reasons  for 
the  denial,  but  the  Board  stated  that  it  was  not  obliged  to  do  so  by  law  and  did  not 
elect  to  do  so  as  a  matter  of  policy.  When  Mastriani  then  appealed  to  the  courts,  the 
Board  granted  him  a  second  hearing  "in  the  light  of  a  new  parole  plan,"  and  once 
again  parole  was  denied.  The  prisoner,  pursuing  his  judicial  appeal,  now  also  argued 
for  the  right  to  inspect  the  Board's  records  as  well  as  for  a  more  definite  statement 
regarding  the  denial. 

The  court  did  not  grant  any  of  the  prisoner's  requests,  but  the  interesting  aspect 
of  this  case  is  the  nature  of  the  demands  as  a  portent  of  the  future.  Relying  on  the 
outworn  "parole  is  a  matter  of  grace"  theory,  the  court  simply  disallowed  the  demand 
for  a  statement  of  reasons,  for  a  transcript,  and  for  inspection  of  the  records.  It  held, 
in  effect,  that  the  only  process  due  the  prisoner  is  that  found  in  the  statutes  and  since 
there  was  no  proof  that  the  Board  failed  to  follow  statutory  requirements,  the  prisoner's 
arguments  necessarily  failed. 

■•^  Judge  Skelley  Wright  recently  urged  the  abolition  of  politically  appointed  and 
politically  influenced  parole  boards.  Instead,  he  would  substitute  a  professional  cor- 
rectional agency.  See  Wright,  The  Need  for  Education  in  the  Law  of  Criminal  Cor- 
rections, 2  Valparaiso  Law  Review  84,  91-92   (1967)  . 
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there  an  important  role  for  counsel  at  this  stage  of  the  proceedings?  '*'* 
The  clearest  case  for  counsel  and  a  fair  hearing  exists  where  the  parole 
decision  may  turn  on  disputed  facts,  perhaps  a  charge  of  prison  miscon- 
duct. If  the  determination  of  misconduct  is  made  by  administrative  fiat 
and  then  becomes  the  pivotal  factor  in  the  release  decision,  not  allowing 
challenge  to  the  earlier  decision  perpetuates  the  most  arbitrary  type  of 
regime.  Under  such  circumstances,  no  one  should  be  surprised  when  tlie 
establishment's  exhortations  to  lawful  conduct  fall  on  deaf  ears. 

Although  fact  disputes  present  tlie  clearest  case,  it  may  be  misleading 
to  single  out  that  situation  leaving  the  impression  that  "run  of  the  mill" 
decisions  are  not  also  in  need  of  increased  legal  attention.  In  the  later 
discussion  of  prisoner's  rights,  the  question  of  legal  services  for  inmates 
is  dealt  with.  At  this  point  we  need  only  say  that  if  legal  services  were 
systematically  available  to  inmates,  then  among  the  services  that  should 
be  provided  are  assistance  in  the  preparation  for  parole  and,  in  some 
cases,  actual  representation  before  the  board.'*^ 

To  conclude  this  section  on  an  affirmative  note,  an  outline  of  pro- 
cedural regularity  for  parole  hearings  will  be  offered.  At  a  minimum, 
every  prisoner  eligible  for  parole  should  be  given  a  full  and  fair  hearing. 
The  procedures  need  not  be  formal,  although  in  the  case  of  fact  disputes 
there  should  be  a  greater  concern  for  procedural  regularity.  A  verfDatim 
record  should  be  kept,  and  the  board  should  be  required  to  make  written 
findings  of  fact  and  a  brief  statement  supportive  of  its  conclusion. 

If  the  board  uses  a  hearing  panel,  then  the  prisoner  wlio  is  denied 
release  should  have  an  administrative  appeal  to  the  entire  board.  This 
procedure  may  be  as  simple  and  as  expeditious  as  possible.  For  an  ad- 
ministrative appeal,  the  prisoner  might  be  given  ten  days  to  file  a  "notice 
of  appeal"  which,  in  turn,  would  result  in  the  transcript  being  made 
available  to  the  entire  board.  The  prisoner  should  be  requested  to  state 
the  grounds  for  the  appeal  but  only  in  the  most  rudimentary  form.  A 
basic  premise  is  that  all  these  procedures  should  be  carefully  thought  out 
and  articulated  in  advance. 

The  prisoner,  of  course,  should  have  the  opportunity  to  appear 
before  the  board  in  order  to  state  his  case  and  be  subject  to  questions.   A 


**  Compare  Schmerber  v.  California,  384  U.S.  757  (1966)  with  United  States  v. 
Wade,  388  U.S.  218  (1967)  .  Assuming  that  counsel  has  a  role  in  the  parole  granting 
process,  it  is  not  the  essentially  negative  role  —  "Don't  give  any  statements"  —  he  has  in 
pre-arraignment  proceedings;  nor  is  it  quite  like  the  "shepherd's"  role  he  has  at  a  police 
lineup.  We  may  also  fairly  reject  the  flaming  oratory,  embattled  advocate  role  we  tend, 
often  unfairly,  to  associate  with  the  performance  of  counsel  in  the  courtroom.  Counsel's 
role  in  the  parole  hearing  would  seem  to  be  eclectic,  having  some  of  the  characteristics 
of  the  "shepherd's"  role  and  a  good  many  of  the  characteristics  of  his  role  as  negotiator 
in  plea  bargaining  and  judicial  sentencing. 

■**  The  discussion  of  sentencing  procedures,  page  18,  need  not  be  repeated  here.  The 
similarity  of  judicial  sentencing  and  parole  decisions  has  been  discussed.  Thus  one 
need  only  transpose  the  discussion  of  sentencing  and  ask:  To  what  extent  do  logic  and 
policy  require  an  identity  of  procedural  safeguards? 
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decision  would  then  be  rendered  within  a  reasonable  time.  Access  to  the 
courts  would  continue  to  be  available,  but  in  the  face  of  an  orderly  and 
reasonable  administrative  procedure,  the  courts  may  well  continue  their 
reluctance  to  interfere.  Without  some  internal  procedure,  the  courts  may 
well  see  the  merit  of  combining  logic  and  policy  to  find  that  parole 
boards  and  sentencing  judges  engage  in  identical  functions  in  which  a 
judicially  imposed  procedural  framework  is  a  necessity."*^ 

The  issue  of  providing  legal  counsel  is  more  complicated.  For  ex- 
ample, if  one  opts  for  a  rule  that  permits  retained  counsel  to  appear 
before  the  board,  the  possibility  of  an  equal  protection  argument  lurks 
in  the  background.  That  is,  one  might  argue  that  if  attorneys  appear  on 
behalf  of  those  prisoners  who  are  able  to  afford  them,  then  presumably 
they  have  a  function  to  perform  and  the  factor  of  indigency  cannot  be 
used  to  determine  the  exercise  of  so  fundamental  a  right  as  legal  counsel 
when  liberty  is  at  stake. 

In  the  face  of  an  equal  protection  challenge,  the  position  might  be 
taken  that  no  attorney  should  be  permitted  to  appear  before  the  board. 
This  "all  or  nothing"  argument  has  a  certain  logical  appeal,  but  somehow 
we  rebel  at  the  prospect  of  a  total  denial  merely  in  pursuit  of  logical 
consistency  and  in  the  face  of  a  shadowy  constitutional  argument. 

A  very  practical  solution  is  to  encourage  the  use  of  attorneys  in  a 
limited  number  of  jurisdictions  as  part  of  an  experimental  program  pro- 
viding a  full  range  of  legal  services  to  inmates.  A  carefully  designed 
experimental  model  should  be  developed  to  test  the  ultimate  question: 
Does  an  attorney  have  a  useful  role  to  perform  in  the  decision  to  grant  or 
deny  parole? 

Parole  board  members  have  stated  privately  that  they  fear  the 
"wheeler-dealer"  attorney  who  takes  a  substantial  fee  and  performs  no 
substantial  service*^  There  are,  of  course,  some  unscrupulous  attorneys 
who  will  take  advantage  of  clients  and  attempt  to  corrupt  the  system. 
However,  it  will  be  the  responsibility  of  the  board  to  control  the  per- 
formance of  counsel,  and  it  remains  the  responsibility  of  the  bar  to  im- 
prove its  disciplinary  functions.  Law  schools  are  giving  increased  atten- 
tion to  the  area  of  corrections,  and  the  impact  of  this  training  should  be 
felt  in  the  very  near  future.  The  hope  is  that  the  additional  law  school 
training  and  sensitivity  to  the  issues  will  create  a  "new  breed"  of  attorney. 
But,  as  a  prelude  to  a  system  of  total  availability  of  counsel,  we  must  at 
a  minimum  insist  on  the  right  of  a  prisoner  to  retain  counsel  who  may 
appear  before  the  board  on  behalf  of  his  client. 


^*  Probation  is  not  mentioned  at  this  point  because  everything  said  previously 
about  sentencing  applies  directly.  For  a  complete  discussion  of  sentencing-probation 
decisions,  see  Cohen,  supra  note  14,  Chapter  II. 

*^  In  Chappel,  The  Lawyer's  Role  in  the  Admiyiistration  of  Probation  and  Parole, 
48  American  Bar  Association  Journal  742,  745  (1962)  the  author  is  very  skeptical 
about  the  contribution  made  by  counsel  in  correctional  proceedings.  Indeed,  he  suggests 
that  at  times  the  attorney 'does  injury  to  the  cause  of  his  client. 
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Conditions 

Once  the  decision  is  made  to  grant  probation  or  parole,  the  condi- 
tions attached  to  the  grant  become  the  measure  of  the  individual's  free- 
dom and  responsibility.  Since  revocation  may  be  based  on  the  failure  to 
observe  a  condition,  the  legal  significance  of  conditions  is  clear.  The 
symbolic  value  of  the  condition  is  that  it  makes  clear  that  probation  and 
parole  are  not  grants  of  absolute  freedom.  The  discretion  to  fashion 
conditions,  the  variety  of  conditions  actually  imposed,  and  the  supervisory- 
enforcement  discretion  of  the  field  officer  are  crucial  issues  in  the  con- 
sideration of  additional  legal  safeguards  in  corrections. 

The  basic  legal  issues  associated  with  probation  and  parole  condi- 
tions may  be  summarized  as  follows: 

1.  Conditions  often  affect  such  basic  constitutional  freedoms  as  re- 
ligion, privacy,  and  freedom  of  expression. 

2.  Too  often  they  are  automatically  and  indiscriminately  applied, 
without  any  thought  given  to  the  necessities  of  the  individual  case. 

3.  In  many  instances  conditions  lack  precision  and  create  needless 
uncertainty  for  the  supervised  individual  and  excessive  revocation 
leverage  for  those  in  authority. 

4.  Some  conditions  are  extremely  difficult,  if  not  impossible,  to  comply 
with. 

Whether  one  seeks  guidance  on  basic  policy  or  specific  criteria,  once 
again  legislative  direction  is  almost  nonexistent.  Some  statutes  list  the 
conditions  that  may  be  imposed  and  include  a  general  grant  of  authority 
to  fashion  other  conditions,  while  others  permit  "such  terms  and  condi- 
tions as  the  court  deems  best."  ^*  A  proposed  variation  is  to  list  specific 
conditions  and  then  permit  the  judge  or  the  board  to  fashion  any  other 
conditions  reasonably  related  to  the  rehabilitation  of  the  offender  or 
specially  related  to  the  cause  of  the  offense  and  not  unduly  restrictive  of 
his  liberty  or  incompatible  with  his  freedom  of  conscience.'*^ 

The  courts  have  on  many  occasions  reviewed  challenges  to  the  legal- 
ity of  conditions.  The  standard  of  review  most  often  employed  is:  Condi- 
tions will  be  upheld  unless  they  are  illegal,  immoral,  or  impossible  of 
performance.^"  It  should  be  noted  that  the  legality  of  the  conditions  in 
this  context  means,  essentially,  their  constitutional  validity.   A  condition 


"See,  e.g.,  18  U.S.C.  §3651    (Supp.  1964)  . 

"Model  Penal  Code  §§301.1(2)  (1),  305.13  (1)  (j)  (P.O.D.  1962).  The  reference 
to  rehabilitation  contained  therein  is  limited  to  probation  conditions. 

In  Mansell  v.  Turner,  14  Utah  2d  352,  354-55,  384  P.2d  394.  396  (1963).  the  concurring 
judge  argued  that  there  should  be  a  relationship  between  the  condition  —  banishment 
from  Utah  — and  rehabilitation  or  the  protection  of  society.  The  chief  justice  severely 
admonished  his  colleague  for  his  "bold  view,"  arguing,  in  effect,  that  if  a  prisoner  does 
not  like  the  condition,  he  need  only  reject  parole.  Id.  at  353  n.4,  84  P.2d  395  n.4. 

"See,  e.g..  State  v.  Harris,  116  Kan.  387,  389,  226  P.  715,  716  (1924).  In  Sweeney 
V.  United  States.  353  F.2d  10.  11  (7th  Cir.  1965)  ,  the  court  determined  that  it  was  un- 
reasonable to  impose  a  "no  drinking"  condition  on  a  chronic  alcoholic. 
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that  is  somehow  outside  the  scope  of  the  governing  legislation  —  a  most 
unlikely  occurrence,  given  the  breadth  of  existing  legislation  —  or  one 
that  is  determined  to  be  against  "public  policy"  or  "not  within  the  legis- 
lative intent"  may  also  be  voided. 

Any  condition  that  is  illegal  is,  by  definition,  unenforceable  and  may 
not  be  used  either  as  a  basis  for  the  regulation  of  conduct  or  as  a  ground 
for  revocation.  The  grant  of  probation  or  parole  and  the  remaining 
valid  conditions  should  be  considered  in  full  force  and  effect  until  law- 
fully altered.51  A  contrary  view,  followed  in  some  jurisdictions,  leads  to 
the  result  that  a  successful  challenge  to  a  particular  condition  results  in 
the  withdrawal  of  the  grant  and  the  imposition  of  a  term  of  imprison- 
ment.52  -phjs  sort  of  Pyrrhic  victory,  of  course,  operates  to  discourage  the 
legitimate  exercise  of  legal  rights. 

At  this  point,  we  should  consider  the  question  whether  an  offender 
must  accept  probation  or  parole.  Although  cases  can  be  found  on  both 
sides  of  the  issue,  the  more  recent  decisions  affirm  the  view  that  the 
offender  can  reject  the  offer  of  conditional  freedom.^a  Any  lingering 
doubts  concerning  the  power  to  reject  the  offer  may  be  traced  to  the  oft- 
cited  opinion  in  Biddle  v.  Perovich,^*  where  Justice  Holmes  took  the 
position  that  a  prisoner  could  not  successfully  challenge  the  commuta- 
tion of  a  death  sentence  to  a  life  sentence.  The  essential  difficulty  with 
using  Biddle  in  the  probation  and  parole  area  is  that  the  case  involved 
the  exercise  of  executive  clemency.  Whatever  may  be  the  contemporary 
utility  of  executive  clemency,  it  is  an  episodic  and  unsystematic  ameliora- 
tive device  and  thus  bears  little  resemblance  to  the  modern  institutions 
of  probation  and  parole. 

Most  judicial  opinions  concluding  that  an  offender  is  free  to  reject 
the  offer  of  conditional  freedom  arise  in  the  context  of  challenges  to  a 
questionable  condition.  By  reasoning  that  the  "offer"  of  the  grant  doss 
not  become  operative  until  "acceptance,"  the  courts  dutifully  pursue  the 
logic  of  their  position  and  uphold  the  challenged  condition.  Rather  than 
become  entangled  in  the  niceties  of  an  inapposite  contract  analogy,  it 
seems  more  sensible  to  deal  with  the  question  in  terms  of  the  discretion 
of  the  court  or  the  board  to  refuse  to  make  the  grant  unless  the  offender 
indicates  his  willingness  to  abide  by  the  proposed  conditions. 


"  See  Tabor  v.  Maxwell.  175  Ohio  St.  373,  376,  194  N.E.2d  856,  858   (1963)  . 

"  See  Note,  Judicial  Review  of  Probation  Conditions,  67  Columbia  Law  Review 
181.  195   (1967). 

"  Compare  Cooper  v.  United  States,  91  F.2d  195.  199  (5th  Cir.  1937)  .  holding  that 
probation  laws  vest  a  discretion  in  the  court  and  not  the  offender,  with  Ex  parte  Peter- 
son. 14  Cal.  2d  82.  85.  92  P.2d  890.  891  (1939)  ,  holding  that  a  prisoner  is  free  to  reject 
parole. 

For  recent  confirmation  of  the  right  to  refuse  "position,"  see  People  v.  Miller,  64  Cal. 
Rptr.  20,  25-26  (Cal.  App.  1967)  (probation);  In  re  Schoengarth,  57  Cal.  Rptr.  600,  604. 
425  P.2d  200,  204   (1967)   (parole). 

"274  U.S.  480   (1927). 
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Adherence  to  the  strained  concept  of  consent  merely  impairs  our 
abiHty  to  deal  with  the  real  issue.  All  of  us  recognize  that  probation  and 
parole  involve  a  legal  situation  where  the  government,  presumably  by 
prior  lawful  procedures,  has  the  legitimate  authority  to  exercise  some 
control  over  the  liberty  of  an  individual.  While  the  offender  should  be 
afforded  a  more  active  role  and  greater  procedural  and  substantive  pro- 
tections, ultimately  it  is  those  in  authority  and  not  the  offender  who 
select  between  a  community  or  institutional  disposition;  the  offer  of 
freedom,  however  conditional,  normally  will  be  more  attractive  than  the 
alternative.  Thus  our  major  concern  sliould  be  for  determining  the  ap- 
propriate limits  on  the  exercise  of  authority,  and  not  for  a  chimerical 
right  of  rejection. 

Constitutional  Freedoms 

It  should  be  clear  beyond  argument  that  "no  civil  authority  has  the 
right  to  require  anyone  to  accept  or  reject  any  religious  belief  or  to  con- 
tribute any  support  thereto."  ^^  The  authority  for  this  proposition  is,  of 
course,  the  First  Amendment.  This  type  of  condition  rarely  is  encoini- 
tered  in  the  reported  decisions;  the  reason,  undoubtedly,  is  the  certainty 
of  its  unenforceability.^^  However,  a  very  real  possibility  is  that  such  a 
condition  may  be  imposed  "informally"  either  by  the  court  or  the  board 
or  even  the  field  officer.  Many  prisons  encourage  inmates  to  attend  re- 
ligious services  regularly,  and  such  attendance  is  viewed  as  evidence  of 
"a  positive  approach  to  the  prison  program."  To  the  extent  that  this 
questionable  practice  spills  over  to  probation  and  parole  it  should  be 
condemned,  and  care  should  be  taken  to  assure  that  anyone  with  the 
temerity  to  challenge  such  a  practice  is  not  the  object  of  retribution. 

Increased  reliance  on  public  protest  as  a  means  to  obtain  social  and 
political  redress  has  recently  resulted  in  the  use  of  a  probation  condition 
that  restrains  the  probationer  from  participation  in  future  demonstra- 
tions. This  type  of  condition  has  been  used  in  such  instances  as  the 
demonstrations  at  the  University  of  California  at  Berkeley,  civil  rights 
demonstrations  in  Florida,  and  failure  to  register  for  the  draft. ^^  If 
such  a  condition  means  no  more  than  a  restriction  from  participation  in 
unlawful  political  protest,  then  it  is  simply  redundant.  Every  grant  of 
probation  and  parole  includes  a  prohibition  against  vmlawful  conduct. 
We  must  assume,  then,  that  the  condition  is  intended  to  prohibit  otlier- 
wise  lawful  speech  and  assembly,  and  we  may  further  assume  that  it  will 
be  used  most  often  against  persons  who  have  engaged  in  political  protest. 


"Jones  V.  Commonwealth,  185  Va.  335,  344-45  38  S.E.2d  444,  448  (1946)  (a 
juvenile  case)  . 

56  2  Attorney  General's  Survey  of  Release  Procedures,  Probation  222-257  (1939) 
contains  an  exhaustive  survey  of  conditions,  yet  makes  no  mention  of  conditions  dealing 
with  religious  freedom. 

*^  Note,  supra  note  52,  at  202. 
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Unquestionably,  this  type  of  restraint  on  political  expression  could 
not  be  imposed  on  persons  generally  through  the  use  of  the  criminal  law.^® 
The  problem  is  whether  this  type  of  condition  avoids  the  proscription  of 
the  First  Amendment  since  it  is  imposed  after  conviction  and  incident  to 
the  grant  of  probation. ^^ 

One  might  argue  that  althougli  political  expression  is  a  constitu- 
tionally protected  activity,  given  the  conviction  and  the  possibility  of 
spending  time  in  prison  —  where  political  demonstrations  are  not  "en- 
couraged" —  the  probationer  cannot  complain  about  this  condition.  The 
contract-consent  argument  could  also  be  urged  in  an  effort  to  preclude  a 
successful  challenge  to  such  a  condition.  But  considering  the  obvious 
potential  for  using  the  condition  to  prevent  political  protest,  and  absent 
any  compelling  social  needs,  it  is  difficult  to  find  a  rationale  to  support 
the  prior  restraint  of  First  Amendment  freedoms.  The  late  Alexander 
Meiklejohn  held  the  view  tiiat  certain  evils  that  government  might  want 
to  prevent  must  nonetheless  be  endured  if  the  only  way  of  avoiding  them 
is  by  abridging  freedom  of  speech,  upon  which  the  entire  structure  of  our 
free  institutions  rest.  Meiklejohn's  view  seems  correct,  and  on  that  basis, 
this  type  of  condition  is  subject  to  the  higher  law  of  the  Constitution  and 
is  thus  an  impermissible  restraint.^'' 

It  is  not  unusual  for  probation  and  parole  to  be  conditioned  on  the 
waiver  of  Fourth  Amendment  rights  to  privacy.  Conditions  frequently 
grant  the  field  officer  "permission"  to  visit  the  offender's  home  or  place 
of  employment,  sometimes  qualified  by  the  phrase  "at  a  reasonable  time," 
but  never  requiring  the  officer  to  obtain  a  search  warrant.  Again,  the 
question  is:  Can  the  grant  of  conditional  freedom  be  conditioned  on  the 
waiver  of  a  fundamental  constitutional  right? 

One  way  to  begin  to  solve  the  problem  is  to  ask  what  interest  the 
offender  has  in  maintaining  his  right  to  privacy.  Is  that  interest  and  our 
assessment  of  its  social  value  sufficient  to  override  the  interest  of  correc- 


**  Few  probation  cases  actually  deal  with  the  issue.  For  example,  in  Morris  v.  State, 
44  Ga.  App.  765,  162  S.E.  879  (1932)  ,  the  court  avoided  directly  passing  on  a  condition 
that  the  offender  make  no  remarks  against  the  sheriff  or  any  other  adverse  witness. 

5'  See  the  discussion  in  Note,  supra  note  52,  at  203-04. 

*°  Denying  a  judge  the  use  of  such  conditions  could,  of  course,  result  in  arbitrary 
denials  of  probation.  A  judge  who  finds  himself  unable  to  condition  probation  on  a 
restraint  on  political  activity  might  deny  probation  altogether  and  instead  impose  a 
fine  or  term  of  imprisonment.  If  the  sentencing  procedures  previously  discussed  are 
adopted  and  if  a  successful  challenge  does  not  result  in  voiding  the  entire  grant,  then 
one  hopes  that  arbitrary  decision-making  will  be  minimized.  However,  the  prospect  of 
unjustifiable  denials  of  probation  must  be  faced,  and  a  balance  struck  with  the  im- 
portance of  denying  judges  the  power  to  limit  political  protest  through  the  use  of 
probation.  If  public  protest  reaches  the  point  of  clear  and  present  danger  to  the 
maintenance  of  public  order,  limited  use  of  the  condition,  analogous  to  an  injunction, 
during  the  period  of  the  danger  seems  desirable.  ■ 
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tional  officials  in  maintaining  surveillance  without  the  additional  hurdle 
of  obtaining  a  search  warrant?  ^^ 

Under  the  principle  of  requiring  a  reasonable  relationship  between 
the  condition  and  the  offender's  past  conduct,  we  may  be  able  to  con- 
struct a  reasonable  accommodation  between  the  conflicting  interests. 
Where  the  prior  offense  involves  conduct  which  is  not  likely  to  be  un- 
covered without  surveillance  and  a  search  —  drug  offenses,  gambling, 
carrying  a  concealed  weapon,  the  production  or  receipt  of  contraband  — 
corrections  officials  might  properly  argue  that  they  should  not  be  required 
to  go  to  the  trouble  of  obtaining  a  warrant  every  time  they  suspect  the 
continuation  of  the  illegal  activity;  under  these  circumstances,  a  condi- 
tion that  permits  a  warrantless  search  seems  defensible.  Repeated  use  of 
the  condition,  however,  could  be  evidence  of  harassment  and,  if  estab- 
lished, should  be  grounds  for  the  judicial  modification  of  the  condition. 

On  the  other  hand,  where  tiie  prior  offense  suggests  no  need  for  a 
continuing  authority  to  search,  the  interest  of  corrections  must  give  way 
to  the  overriding  interest  in  maximizing  tlie  individual's  interest  in  pri- 
vacy. The  consequence  of  placing  some  limits  on  the  indiscriminate  use 
of  this  condition  is  not  to  withdraw  authority  to  search  but  merely  to 
place  the  correctional  officer  in  the  same  position  as  the  law  enforcement 
officer  by  requiring  either  a  warrant  or  that  the  search  be  incident  to  an 
arrest. ^2 

Bonds  and  Supervisory  Fees 

Conditioning  eligibility  for  release  on  the  financial  ability  to  put  up 
a  bond  or  pay  supervisory  costs  raises  serious  constitutional  problems 
under  the  equal  protection  clause  of  the  Fourteenth  Amendment.  In 
Griffin  v.  Illinois,  the  Court  made  it  clear  that  the  state  cannot  discrimi- 
nate based  on  poverty  either  in  the  trial  or  the  appellate  processes.^^  In- 
deed, long  before  the  resurrection  of  the  equal  protection  clause,  the 
Attorney  General's  Survey  found  tiiat  the  use  of  bonds  and  supervisory 
fees  was  at  least  doubtful.^'*   The  multiple  burdens  already  imposed  on 


*'  Search  warrants  can  be  issued  only  on  the  basis  of  "probable  cause,"  and  this  in 
turn  requires  something  more  than  bare  suspicion  or  summary  conclusions.  See  Aguillar 
V.  Texas  378  U.S.  108-114   (1964)  . 

**  The  problems  associated  with  searches  and  seizures  when  there  is  no  "waiver" 
will  be  discussed  in  the  section  on  Supervision.  See  United  States  ex  rel.  Randazzo  v. 
Follette,  282  F.  Supp.  10,  13  (S.D.N.Y.  1968),  in  which  the  court  held  that  the  Fourth 
Amendment  by  its  terms  extends  to  a  parolee  but  reasoned  that  any  search  by  a  parole 
officer  conducted  in  good  faith  is  reasonable.  Although  the  judge  buttresses  his  opinion 
by  reference  to  an  agreement  to  search,  that  issue  seems  not  to  have  been  determinative. 

See  also  People  v.  Hernandez,  229  Cal.  App.  2d  143,  40  Cal.  Rptr.  100  (1964) 
which,  in  effect,  denies  the  right  of  privacy  to  parolees  by  using  the  "what  could  we  do 
with  the  offender  in  prison"  approach. 

"351  U.S.  12.  17    (1956)  .  See  also  Douglas  v.  California.  372  U.S.  353.  355    (1963)  . 

"  2  Attorney  General's  Survey  of  Release  Procedures.  Probation  225,  237   (1939)  . 
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the  impoverished  need  not  be  increased  by  practices  that,  in  effect,  allow 
those  with  resources  to  buy  their  freedom  and  deny  it  to  others. ^^ 

In  a  case  involving  a  related  problem  —  whether  the  costs  of  prose- 
cution can  be  imposed  when  sentence  is  suspended  —  the  Oklahoma 
Court  of  Criminal  Appeals  stated: 

The  purpose  of  granting  a  suspended  sentence  is  to  aid  in  the  reformation  of  the 
prisoner  and  to  rehabilitate  him  so  that  he  may  make  a  useful  citizen.  To  extend 
the  terms  of  the  statute  so  as  to  confer  authority  on  the  court  to  revoke  a  sus- 
pended sentence  upon  the  failure  of  the  accused  to  pay  costs  would  place  an 
unfair  burden  on  a  poor  person.  It  would  deprive  a  pauper  of  the  equal  protec- 
tion of  our  laws  and  punish  him  because  of  his  poverty.** 

With  regard  to  the  bond,  it  is  obvious  that  this  requirement  does  not 
transform  a  bad  risk  into  a  good  risk.^*"  Indeed,  if  experience  with  bail 
bonds  is  analogous,  then  those  persons  best  able  to  meet  the  requirement 
may  be  the  worst  risks.^^  In  addition,  the  recent  experimentation  in  the 
use  of  release  on  recognizance  demonstrates  the  invalidity  of  reliance  on 
a  financial  deterrent  to  flight.  These  same  observations  apply  a  fortiori 
to  the  payment  of  supervisory  costs  as  a  condition  precedent  to  probation. 

Distinctions  may  be  drawn  between  the  mandatory  and  discretionary 
use  of  a  bond  and  the  payment  of  supervisory  costs.  Further,  we  may 
distinguish  their  use  as  a  condition  precedent  and  as  a  condition  subse- 
quent to  the  grant.  The  constitutional  challenge  is  ameliorated  in  the 
discretionary-condition  subsequent  situation,  particularly  if  the  practice 
does  not  tend  to  exclude  the  poor.  However,  as  a  matter  of  policy,  it 
would  be  an  extremely  rare  case  —  perhaps  a  well-heeled  anti-trust  violator 
or  as  a  condition  in  support  cases ^^  —  where  the  use  of  a  bond  or  costs  is 
justified.  The  cost  issue  must  be  reassessed  in  the  context  of  a  correc- 
tional system  that  deals  with  an  involuntary  clientele  and  under  tlie 
principle  that  the  system  is  an  assumed  responsibility  of  government."" 

Fines  and  Restitution:  Probation 

Restitution,  which  is  among  the  most  commonly  employed  condi- 
tions, is  distinguishable  from  a  fine  in  that  restitution  payments  are  made 
to  the  one  who  is  aggrieved  by  the  criminal  offense  for  which  probation 


"  See  generally  Attorney  Generals  Committee,  Poverty  and  the  Administration 
OF  Criminal  Justice  (1963)  . 

«»£x  parte  Banks,  73  Okla.  Crim.  1,  5,  122  P.2d  181,  184    (1942). 

*nn  Logan  v.  People,  138  Colo.  304,  308-09,  332  P.2d  897,  899-900  (1958),  the  court 
voided  an  appearance  bond  as  a  condition  of  probation  on  the  premise  that  such  a 
bond  bore  no  relationship  to  the  legitimate  objectives  of  probation. 

*'  See  generally  Freed  &  Wald,  Bail  in  the  United  States   (1964). 

«»See,  e.g.,  State  v.  Coins,  122  S.C.  192,  196,  115  S.E.  232,  233   (1922)  . 

''"  Cf.  Department  of  Mental  Hygiene  v.  Kirchner,  60  Cal.  2d  716,  720,  388  P.2d 
720,  722,  36  Cal.  Rptr.  438,  440  (1964)  in  which  the  court  pointed  out  that  when  the 
state  involuntarily  detains  someone,  either  in  the  penal  or  mental  health  system,  the 
basic  obligation  for  care,  support,  and  maintenance  rests  with  the  government. 
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is  extended,  while  a  fine  is  paid  to  the  government.  Restitution  may  be 
further  distinguished  from  reparation;  the  former  consisting  of  reimburse- 
ment for  property  that  was  misappropriated  and  the  latter  consisting  of 
the  measure  or  damages  that  flow  from  the  criminal  event,  most  often  the 
unlawful  operation  of  an  automobile.''^ 

Fines  and  restitutionary  measures  undoubtedly  are  appropriate  sanc- 
tioning devices  and  actually  may  prove  to  be  rehabilitative  in  some  cases. 
However,  in  order  to  serve  legitimate  correctional  ends,  a  fine  or  restitu- 
tion as  a  condition  should  be  reasonably  related  to  the  probationer's 
ability  to  meet  the  obligation.  To  impose  a  financial  obligation  that 
either  cannot  be  met  or  that  imposes  a  crippling  burden  is  to  invite  non- 
compliance and  may  even  encourage  the  commission  of  a  new  offense. '^^ 
Indeed,  a  reasonably  good  faith  effort  to  meet  the  financial  obligation 
imposed  as  a  condition  should  be  a  valid  defense  to  any  effort  to  revoke 
for  noncompliance."^ 

The  legislature  should  articulate  criteria  for  the  imposi^on  of  fines 
and  restitution  as  conditions  of  probation.  Restitution  or  reparation 
should  be  held  to  the  following  principles: 

1.  Payment  must  be  limited  to  the  party  actually  injured. 

2.  The  amount  cannot  exceed  the  damage  actually  incurred. 

3.  The  amount,  of  course,  cannot  exceed  the  probationer's  ability  to 
make  the  payments."^ 

4.  The  upper  limit  for  a  fine  may  not  exceed  the  fine  that  might  have 
been  imposed  if  probation  had  not  been  granted.'''^ 

Procedurally,  the  amount  of  the  actual  loss  may  be  established  either 
by  agreement  or  by  an  adversary  proceeding  —  not  at  the  whim  of  the 
court  or  the  probation  officer.  If  the  amount  of  the  loss  has  been  de- 
termined in  the  antecedent  criminal  proceedings,  that  would  be  sufficient. 


"1  See  Best  &  Birzon,  supra  note  26,  at  826-28. 

"5ee  Donnelly,  Goldstein  &  Schwartz,  Criminal  Law  377,  379  (1962),  reporting 
"The  Garcia  Case  —  A  Case  Study  in  Multiple  Jeopardy,"  in  which  the  probationer 
committed  a  bank  robbery  after  being  "prodded"  about  his  delinquency  in  paying  a  fine. 

"See  People  v.  Marx,  19  A.D.2d  577,  578,  240  N.Y.S.2d  232,  234  (1963).  In  United 
States  V.  Taylor,  321  F.2d  339,  341-42  (4th  Cir.  1963)  ,  the  Court  found  it  an  abuse  of 
discretion  to  revoke  probation  when  there  has  been  a  sincere  effort  to  pay  the  fine  and 
when  the  failure  to  pay  was  a  result  of  poverty.  But  see  Genet  v.  United  States,  375 
F.2d  960,  962  (10th  Cir.  1967)  ,  in  which  revocation  was  upheld  when  the  probationer 
was  unable  to  support  his  family  at  the  required  level  because  he  had  lost  his  job  and 
had  no  way  to  comply.  The  judge  made  clear  that  he  would  not  have  granted  proba- 
tion except  to  provide  for  the  probationers  large  family. 

'Mn  State  v.  Summers,  60  Wash.  2d  702.  707  375  P.2d  143,  145  (1962)  ,  the  court 
refused  to  allow  "restitution"  to  run  to  a  former  wife  of  the  defendant  who  was  not 
aggrieved  by  the  present  offense. 

"  The  existing  law  in  nearly  all  jurisdictions  fails  to  express  any  consistent  policy 
with  respect  to  the  use  of  fines.  The  newly  revised  New  York  Penal  Law,  §80  (1967) 
allows  a  fine  in  a  felony  case  only  if  the  offender  gained  money  or  property  through 
the  commission  of  the  offense  and  limits  the  amount  to  double  the  proven  gain. 


1051 


However,  if  the  defendant  has  entered  a  plea  of  guilty  and  the  court  is 
considering  probation  and  restitition  as  a  condition,  the  sentencing  hear- 
ing is  the  appropriate  time  to  establish  the  actual  loss.^^ 
Banishment 

Nearly  all  courts  that  have  considered  the  question  have  held  that 
banishment  (e.g.,  return  to  Puerto  Rico  and  remain  there  ten  years)  ^^  as 
a  condition  of  probation  or  parole  is  voidJ^  The  Michigan  Supreme 
Court  led  the  way  in  this  area  and  without  resort  to  constitutional  con- 
siderations.^^ It  took  the  highly  practical  view  that  if  Michigan  were  to 
permit  the  "dumping"  of  its  offenders  on  other  states,  the  favor  would 
most  assuredly  be  returned.^" 

The  use  of  banishment  is  yet  another  example  of  a  supposed  correc- 
tional measure  being  used  in  a  punitive  and  —  as  the  Michigan  Court 
recognized  —  parochial  fashion.  The  Interstate  Compact  for  Supervision 
of  Parolees  and  Probationers,  adopted  by  all  states  by  1951,  enables  the 
offender  to  leave  the  state  of  conviction  and  receive  supervision  else- 
where.^^ The  Compact  recognizes  the  need  for  mobility  and  for  a  change 
of  environment  but,  unlike  banishment,  assures  the  individual  and  the 
public  that  an  offender  is  under  supervision. 


'®  Federal  law  is  quite  specific  in  limiting  restitution  to  the  actual  deprivation,  18 
U.S.C.  §3651    (1964).  See  Annot.,  97  American  Law  Reports  2d  798   (1964). 

California  follows  the  questionable  procedure  of  allowing  the  probation  office  to 
determine  both  the  amount  of  the  restitution  and  the  manner  of  payment.  See  People 
V.  Miller,  256  Cal.  App.  2d  377,  64  Cal.  Rptr.  20  (1967)  which  upholds  a  substantial 
increase  in  the  amount  to  be  paid  on  determination  of  the  probation  office. 

'^Bird  V.  State,  231  Md.  432,  437-39  190  A.2d  804,  807    (1963)  . 

7«  People  V.  Blakeman,  170  Cal.  App.  2d  596,  339  P.2d  202,  203  (1959);  State  v. 
Doughtie,  237  N.  C.  368,  369-71  74  S.E.2d,  922,  923-24  (1953).  Contra  Ex  parte  Sherman, 
81  Okla.  Crim.  41,  42,  159  P.2d  755.  756  (1945)  ;  Ex  parte  Snyder,  81  Okla.  Crim.  34,  39, 
159  P.2d  752,  754  (1945)  . 

The  Utah  Supreme  Court,  however,  is  an  exception  and  recently  put  a  unique 
twist  on  the  banishment  issue.  The  court  reasoned  that  although  a  court  cannot  im- 
pose a  banishment,  the  Board  of  Pardons  could.  Why?  The  Board  is  given  authority 
to  grant  parole  on  certain  conditions,  but  the  law,  typically,  is  silent  concerning  the 
conditions  that  may  be  imposed.  Since  the  law  is  silent,  the  court  determined  that  the 
Board's  authority  must  be  plenary  thus  even  banishment  is  authorized.  Mansell  v. 
Turner,  14  Utah  2d  352,  353,  384  P.2d  394,  395   (1963)  . 

"  While  "public  policy"  reasons  typically  are  announced  as  the  rationale  for  void- 
ing the  condition,  there  may  also  be  constitutional  issues  involved.  For  example, 
banishment  could  be  argued  to  be  cruel  and  unusual  punishment  analogous  to  the 
"loss  of  citizenship"  cases.   See,  e.g.,  Schneider  v.  Rusk,  377  U.S.  163    (1964)  . 

«<>  People  V.  Baum,  251  Mich.  187,  189,  231  N.W.  95,  96  (1930)  .  Banishment  to  an 
area  within  the  state  has  been  held  to  be  illegal  as  a  probation  condition.  In  re 
Scarborough,  76  Cal.  App.  2d  648,  173  P. 2d  825    (1946)  . 

*'  Council  of  State  Governments,  Interstate  Compact  for  Supervision  of  Parolees 
AND  Probationers  (1951)  .  Another  very  "useful"  form  of  banishment  is  to  delay  the 
trial  of  a  criminal  case  and  to  promise  dismissal  if  the  accused  leaves  and  remains  out 
of  the  jurisdiction. 
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In  concluding  this  section,  we  should  note  that  the  problem  of  re- 
stricting the  offender  to  the  jurisdiction  clearly  is  distinguishable  from 
requiring  that  he  leave.  The  former  restriction  obviously  is  justifiable 
as  an  incident  to  conviction  and  as  an  appropriate  technique  to  retain 
jurisdiction  and  allow  the  states'  correctional  system  to  operate. 

Miscellaneous  Conditions  and  the  Search  for  Principle 

Having  been  left  to  their  own  devices,  judges  and  parole  boards  have 
devised  a  rich  variety  of  conditions.  At  times  the  condition  is  just  silly  — 
compose  an  essay  on  respect  for  the  police;  ^^  at  times  the  condition  vio- 
lates the  individual's  basic  physical  integrity  —  submit  to  sterilization.*^ 
On  other  occasions  the  condition  is  so  vague  —  maintain  a  correct 
life®'*  — that  it  cannot  be  intelligently  followed  or  applied.  Some  condi- 
tions that  appear  to  be  irrational  —  remain  out  of  the  motion  picture 
business  —  make  more  sense  when  the  basis  for  the  underlying  conviction, 
performing  oral  copulation  before  a  motion  picture  camera,  is  learned.®^ 

All  the  problems  associated  with  probation  and  parole  conditions 
will  not  be  eliminated  by  sensible  legislation,  but  such  legislation  cer- 
tainly could  improve  the  present  situation.  In  the  effort  to  devise  sensible 
legislative  policy,  however,  care  should  be  taken  not  to  overreact  to  the 
parade  of  silly,  shocking,  and  meaningless  conditions.  If  probation  and 
parole  are  to  remain  useful  correctional  devices,  there  must  be  enough 
leeway  to  allow  the  conditions  imposed  to  be  molded  to  the  individual 
and  the  individual  circumstances  of  each  case. 

The  guiding  principles  for  the  needed  legislation  should  be: 

1.  There  must  be  reasonable  relationship  between  the  condition  im- 
posed and  the  offender's  previous  conduct  and  present  condition.*® 

2.  Conditions  should  impose  the  minimum  deprivation  of  liberty  and 
freedom  of  conscience. 

3.  They  must  be  sufficiently  specific  to  serve  as  a  guide  to  supervision 
and  conduct. 


"  Such  a  condition  was  voided  in  Butler  v.  District  of  Columbia,  346  F.2d  798 
(D.C.  Cir.  1965)  . 

"  In  re  Hernandez.  No.  76757   (Cal.  Super.  Ct.,  June  8,  1966)  . 

"  Morgan  v.  Foster,  208  Ga.  630,  632,  68  S.E.2d  583,  584   (1952)  . 

"  People  V.  Bowley,  230  Cal.  App.  2d  269,  40  Cal.  Rptr.  859   (1964). 

'*  When  an  offender  has  consistently  been  in  trouble  at  a  time  when  he  is  under 
the  influence  of  alcohol  or  drugs,  it  is  sensible  to  impose  a  condition  dealing  with  this 
problem.  The  automatic  preclusion  of  drinking  alcoholic  beverages,  or  being  in  a  place 
where  they  are  sold,  however,  is  generally  a  good  example  of  no  reasonable  relationship 
and  of  excessive  revocation  leverage. 

Another  extreme  condition  is  the  preclusion  of  alcoholic  consumption  when  the 
offender  is  known  to  be  an  alcoholic.  See  Sweeney  v.  United  States,  353  F.2d  10,  11 
(7th  Cir.  1965)  ,  holding  such  a  condition  unenforceable. 
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4.  Compliance  must  be  possible  given  the  emotional,  physical,  and 
economic  resources  of  the  offender.^^ 

5.  There  must  be  an  adequate  procedural  format  to  permit  advocacy 
on  behalf  of  or  in  opposition  to  the  conditions,  not  only  at  the  time 
of  granting  but  also  at  revocation  proceedings.  Challenge  of  the 
conditions  must  also  be  permitted  through  appeal  or  through  the 
expanded  use  of  habeas  corpus.^* 

Adherence  to  these  principles  in  probation  and  parole  would  be  an  im- 
portant first  step  in  providing  both  guidance  and  accountability  for  those 
in  authority  and  certainty  and  reasonableness  for  those  subject  to  authority. 

The  extent  to  which  legislation  should  detail  certain  specific  condi- 
tions is  the  final  point  to  be  discussed.  The  standard  conditions  —  that 
the  offender  report  regularly,  remain  within  the  jurisdiction,  and  com- 
mit no  new  offense  —  pose  no  real  problems  and  might  conveniently  be 
set  out  in  the  legislation.  The  problem  exists  with  detailing  other  condi- 
tions and  thus  inviting  their  automatic  application.  Even  such  regularly 
used  conditions  as  "carry  no  weapons"  or  "do  not  consort  with  disrepu- 
table persons"  would  seem  to  require  individualized  application  and 
greater  clarity. 

On  the  other  hand,  if  the  legislation  remains  at  a  fairly  abstract  level, 
the  newly  increased  opportunities  for  judicial  and  administrative  appeals 
invites  a  case-by-case  review  of  particular  conditions.  Administrative  con- 
siderations aside,  case-by-case  elucidation  is  not  necessarily  a  negative 
prospect.  Additional  principles  and  further  guidance  are  likely  to  emerge 
in  the  crucible  of  challenge  and  counterchallenge;  since  there  is  a  paucity 
of  authority  in  this  area,  it  might  be  well  to  encourage  review,  at  least 
for  the  short  run. 

Supervision  and  the  Absence  of  Conditions 

A  legislative  scheme  along  the  lines  of  our  earlier  discussion  would 
greatly  aid  the  court  or  the  board  in  fashioning  conditions,  but  the  task 
of  individualizing  and  then  applying  particular  conditions  remains.  Al- 
though that  task  will  be  aided  by  a  procedural  scheme  that  allows  for 
advocacy  and  challenge,  some  situations  of  concern  to  those  in  authority 
are  likely  not  to  be  directly  covered  by  either  the  legislative  guidelines  or 
the  conditions  actually  imposed.  Indeed,  no  one  seriously  argues  for  legal 


"Economic  conditions  —  fines,  restitution,  and  reparation  —  should  be  further 
limited  and  perhaps  applied  in  a  special  category  of  cases  in  which  their  imposition 
would  be  meaningful. 

"  This  procedure  is  designed  to  overcome  the  position  taken  in  some  jurisdictions 
that  probation  orders  are  not  appealable  and  that  an  effort  to  appeal  is,  in  effect,  a 
refusal  of  probation.  Implicit  in  this  principle  are  the  presumptions  that  a  probation 
or  parole  order  is  a  "final  judgment"  for  appellate  purposes,  that  there  is  standing  to 
appeal,  and  that,  if  successful,  the  appellant  will  not  be  punished  by  a  subsequent 
revocation. 
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rules  that  purport  to  encompass  all  interaction  between  the  agents  of 
correction  and  those  in  their  charge.  Having  spoken  to  the  question  of 
authority  and  principle  in  the  imposition  of  conditions,  what  remains  is 
a  discussion  of  the  supervisory  officer's  day-to-day  power  to  modify  specific 
conditions,  and  of  the  permissible  limits  of  his  authority  to  supervise  in 
the  absence  of  such  conditions. 

The  stated  conditions  define  both  the  limits  of  authority  and  the 
duty  of  compliance  in  the  area  of  behavior  covered.^^  But  absent  a  valid 
condition  on  point,  may  a  correctional  officer  conduct  a  search  at  will, 
restrict  First  Amendment  freedoms  relating  to  free  speech  and  assembly,^" 
require  the  supervisee  to  relinquish  the  privilege  against  self-incrimina- 
tion? A  brief  discussion  of  these  issues  is  undertaken  not  because  it  is 
possible  to  present  a  summary  of  existing  law  —  there  is  practically  none 
—  but  so  that  at  the  level  of  fundamental  constitutional  rights  we  may 
better  understand  the  implications  of  conditional  freedom  and  provide 
some  direction  for  future  decision-making. 

Where  a  sensible  legislative  and  procedural  scheme  exists,  then  the 
failure  to  include  a  condition  that  deals  with  First,  Fourth,  or  Fifth 
Amendment  rights  should  be  regarded  as  evidence  that  the  condition  has 
been  considered  and  determined  to  be  either  ultra  vires  or  inapplicable.^^ 
Linked  with  this  proposition  is  the  suggestion  that  the  probationer  or 
parolee  must  be  regarded  as  having  retained  all  of  the  rights  and  obliga- 
tions of  citizenship  that  have  not  been  lost  by  virtue  of  provisions  in  the 
Constitution,^^  statutes,  and,  of  course,  valid  conditions.^'' 

Absent  a  valid  condition  dealing  with  search  and  seizure,  it  is  diffi- 
cult to  understand  why  correctional  officers  should  be  in  a  different  posi- 
tion than  law  enforcement  officers.  A  search  and  seizure  by  a  correctional 
officer  is  not  an  abstract  event;  it  is  conducted  to  obtain  evidence  of  viola- 
tion that  may  be  used  to  terminate  the  grant.  As  such,  it  is  analytically 
indistinguishable  from  the  efforts  of  law  enforcement  to  obtain  evidence 
that  may  be  used  as  a  basis  for  conviction  and  the  imposition  of  penal 
sanctions.    Only  if  we  determine  that  the  nature  of  the  underlying  con- 


«»In  Cross  v.  Huff,  208  Ga.  392,  396-97  67  S.E.2d  124,  127  (1951),  the  court  held 
that  when  the  order  of  probation  was  incomprehensible  because  of  ambiguity,  no  basis 
for  revocation  existed.  See  also  Lester  v.  Foster,  207  Ga.  596,  599,  63  S.E.2d  402,  403 
(1951)  ,  in  which  the  court  posits  due  process  as  the  basis  for  requiring  explicit  condi- 
tions and  proof  of  their  violation  as  a  basis  for  revocation. 

^oSee  Roberts  v.  Peppersack,  256  F.  Supp.  415  (D.  Md.  1966),  cert,  denied,  389 
U.S.  877    (1967)  ,  for  a  discussion  of  the  restrictions  on  free  speech  while  in  prison. 

•1  If  a  record  is  kept  and  findings  are  recorded,  then  no  speculation  would  be 
necessary. 

"  U.S.  Constitution,  Amendment  XIII,  §1  declares,  "Neither  slavery  nor  involun- 
tary servitude;  except  as  punishment  for  crime  whereof  the  party  shall  have  been 
truly  convicted,  shall  exist.  .  .  ." 

»3  Coffin  V.  Reichard,  143  F.2d  443,  445    (6th  Cir.  1944). 
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viction  justifies  dissolving  the  protection  of  the  Fourth  Amendment  can 
we  reach  a  contrary  conclusion.^'* 

With  some  80C,000  persons  under  probation  or  parole  supervision  at 
any  one  time,  the  human  dimensions  of  the  issue  become  clear.  In  re- 
sponse to  the  insistent  demands  of  a  few  of  these  individuals,  three 
distinct  lines  of  judicial  reasoning  on  this  issue  are  in  the  early  stages 
of  development: 

1.  There  is  no  protection  afforded  a  probationer  or  parolee  whether 
the  evidence  taken  is  used  at  a  new  trial  or  at  a  revocation  pro- 
ceeding. 

2.  The  Fourth  Amendment  protects  the  individual  under  supervision, 
but  only  where  the  evidence  is  sought  to  be  used  at  a  new  trial. 

3.  The  individual  is  protected  both  at  a  new  trial  and  at  a  revocation 
proceeding.  ^^ 

The  Supreme  Court  made  it  plain  in  Mapp  that  it  imposed  the  ex- 
clusionary rule  on  the  states  because  it  was  deemed  the  only  effective 
deterrent  against  lawless  police  action. ^^  Is  it  desirable  to  seek  to  impose 
a  similar  deterrent  on  corrections?   The  answer  would  appear  to  be  yes. 

Wljile  an  individual  who  is  placed  under  supervision  in  the  com- 
munity concededly  does  not  —  and  often  should  not  —  enjoy  all  the  free- 
doms of  ordinary  citizens,  our  earlier  discussions  have  attempted  to  estab- 
lish a  principle  of  imposing  on  offenders  only  those  deprivations  that  are 
consistent  with  a  valid  correctional  objective  and  that  relate  to  the  offen- 
der's prior  conduct  and  present  condition.  An  effort  was  made  to  establish 
that  the  imposition  of  some  conditions  —  i.e.,  requiring  observance  of 
religious  practices  —  is  beyond  the  power  of  the  state,  regardless  of  any 
prospects  for  successful  rehabilitation.  As  Justice  Frankfurter  put  it,  the 
security  of  one's  privacy  against  arbitrary  intrusion  by  the  police  is  basic 
to  a  free  society  and  implicit  in  the  concept  of  ordered  liberty. 

The  right  of  privacy  is  so  basic  to  our  society  that  it  is  found  not 
only  in  the  Fourth  Amendment  but  is  an  aspect  of  the  First,  Third,  and 
Fifth  Amendments.^^  By  now  it  must  be  clear  that  we  confront  a  value 
choice,  and  the  writer  opts  for  the  insulation  of  probationers  and  parolees 
against  arbitrary  intrusions.    In  order  to  deter  such  intrusions  any  evi- 


8*  The  scope  of  the  Fourth  Amendment  recently  has  been  extended  to  inspections 
of  residential  dwellings,  Camara  v.  Municipal  Court,  387  U.S.  523,  528-534  (1967)  ,  and 
inspection  of  commercial  structures,  See  v.  City  of  Seattle,  387  U.S.  541  542-46  (1967)  . 
In  neither  situation  is  liberty  necessarily  at  stake  as  it  may  always  be  in  our  situation. 

85  For  a  thorough  discussion  of  these  issues,  see  People  v.  Hernandez,  229  Cal. 
App.  2d  143,  40  Cal.  Rptr.  100  (1964).  The  following  cases  should  also  be  consulted: 
United  States  v.  Lewis,  274  F.  Supp.  184  (S.D.N.Y.  1967)  ;  People  v.  Villareal,  262  Cal. 
App.  2d  442,  68  Cal.  Rptr.  610,  (1968);  People  v.  Langella,  41  Misc.  2d  65,  244  N.Y.S.2d 
802   (1963). 

»«Linkletter  v.  Walker.  381  U.S.  618,  637   (1965)  . 

•^Ciswold  V.  Connecticut,  381  U.S.  479,  481-484   (1965) 


95-262   O  -  73  -  pt.    7B 


1056 


dence  of  misconduct  that  is  obtained  without  a  warrant,  not  incident  to 
a  lawful  arrest  or  not  under  a  permissible  condition,  must  be  excluded 
at  any  new  trial  and,  by  a  parity  of  reasoning,  at  any  further  proceedings 
involving  the  possible  termination  of  the  grant.  It  must  also  follow  that 
a  refusal  to  consent  or  cooperate  with  an  illegal  search  cannot  be  made 
the  basis  for  revocation.  Obviously,  such  a  proposal  increases  the  risk  of 
undetected  violations  as  well  as  the  burden  on  field  officers.  The  judg- 
ment is  that  the  value  of  privacy,  of  personal  autonomy  while  in  the 
community,  more  than  offsets  the  possible  risks. 

It  must  be  stressed  that  such  an  approach  does  not  eliminate  visits 
or  searches  but  merely  requires  that  before  a  search  is  made  the  field 
officer  must  have  probable  cause  to  believe  that  a  new  crime  or  a  violation 
has  been  committed.  The  facts  upon  which  he  bases  that  belief  should  be 
tested  before  some  neutral  and  detached  magistrate. 

Having  previously  concluded  that  the  use  of  an  express  condition  to 
restrict  First  Amendment  rights  should  be  outside  the  scope  of  judicial 
or  adminstrative  power,  it  must  necessarily  follow  that  the  field  officer 
has  no  discretion  to  restrict  those  rights.  The  difficulty  is  not  so  much 
with  explicit  restrictions  —  they  appear  to  be  rare  and,  as  previously 
noted,  are  most  often  used  by  courts  to  deter  unpopular  political  activities 
—  as  with  the  "gentle  hint"  that  certain  political  activities  are  viewed  as 
evidence  of  a  "failure  to  adjust."  For  the  relatively  few  individuals  to 
whom  such  a  provision  would  matter,  it  must  be  made  absolutely  clear 
that  their  First  Amendment  rights  remain  intact.^^ 

Whether  or  not  a  probationer  or  parolee  is  protected  by  the  Fifth 
Amendment's  bar  against  self-incrimination  is  a  fascinating  question. 
Another  way  to  phrase  the  question  is  to  ask  to  what  extent  can  a  pro- 
bationer or  parolee  be  required  to  assist  in  a  subsequent  prosecution  or 
revocation  proceeding  and  to  what  extent  must  he  be  provided  with 
Miranda-type  protections? 

Many,  perhaps  most,  revocation  proceedings  grow  out  of  an  arrest 
for  a  new  offense. ^^  While  the  probationer  or  parolee  is  held  in  jail,  the 
sheriff's  office  will  notify  the  field  officer  who,  in  turn,  normally  will  place 
a  "hold"  on  the  prisoner.  The  hold  is  designed  to  accomplish  two  related 
objectives:  deny  the  individual  the  opportunity  to  make  bail  and  provide 


"*  A  fascinating  case  in  point  involves  Leroy  Eldridge  Cleaver,  the  Black  Panther 
leader.  Cleaver  successfully  challenged  the  effort  to  cancel  his  parole  by  showfng  that 
it  was  his  political  activity  and  not  any  violation  which  triggered  the  revocation  process. 
See  In  re  Cleaver,  No.  5631    (California  Superior  Court,  June  11,  1968) . 

••  Much  of  the  descriptive  data  in  the  discussion  that  follows  is  based  on  extensive 
interviews  with  correctional  personnel  in  the  Seattle  district  office  of  the  Washington 
Board  of  Prison  Terms  and  Parole.  The  cooperation  of  Mr.  William  Young,  District 
Supervisor,  and  his  entire  staff  is  gratefully  acknowledged. 
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the  field  officer  with  a  convenient  opportunity  for  interrogation.^oo  jj  jj 
in  this  fairly  typical  situation  that  the  question  of  the  application  of 
Miranda  must  be  confronted. 

It  seems  reasonably  clear  that  an  in-custody  interrogation  by  a  cor- 
rectional officer  which  produces  inculpatory  or  exculpatory  statements 
where  no  appropriate  warnings  or  opportunity  to  consult  with  counsel 
are  given  cannot  be  used  in  any  subsequent  criminal  proceedings.^^'i  Is 
there  any  valid  reason  why  such  information  might  be  used  in  a  revoca- 
tion proceeding? 

The  question  can  be  stated  more  generally:  to  what  extent  must  the 
procedural  protections  on  the  road  to  possible  revocation  parallel  those 
on  the  road  to  conviction?  The  correctional  officer  normally  is  in  a  much 
better  position  to  elicit  information  than  a  police  officer.  He  deals  with 
an  individual  with  whom  he  has  established  some  sort  of  relationship, 
and  he  is  able  to  use  the  in-custody  interrogation  in  such  a  way  that  "I 
only  want  to  help  you"  sounds  credible.  The  person  under  supervision 
can  easily  be  convinced  that  failure  to  cooperate  is  indicative  of  a  "poor 
adjustment"  and  that  silence  may  be  converted  into  grounds  for  revocation. 

As  a  matter  of  sound  policy,  correctional  personnel  should  inform 
the  suspect  that  he  has  a  right  to  remain  silent,  that  anything  he  says 
might  be  used  in  a  revocation  proceeding,  and  that  his  silence  will  not  be 
used  as  a  basis  for  revocation. ^^^  This  approach,  of  course,  does  not  rule 
out  a  revocation  based  on  the  conduct  that  led  to  the  arrest;  it  simply 
requires  that  those  in  authority  prove  the  violation  by  evidence  that  is 
not  forced  from  the  individual  or  secured  on  the  basis  of  ignorance  of  the 
right  to  remain  silent. 

The  Decision  To  Revoke  Probation  and  Parole 

This  is  the  area  m  which  there  exists  the  greatest  tension  between 
legal  norms  and  correctional  practices.  There  are  almost  as  many  cases 
dealing  with  revocation  as  with  all  other  areas  of  the  correctional  process. 
Wherever  there  is  agitation  for  reform,  there  tends  to  be  basic  agreement 


^oo  Use  of  the  "hold"  to  deny  bail  was  questioned  by  the  majority  of  field  officers 
interviewed.  At  this  time,  Seattle  attorneys  successfully  use  the  writ  of  habeas  corpus 
to  obtain  release  or  the  setting  of  reasonable  bail.  Should  pretrial  or  prerevocation 
release  become  common,  however,  the  officers  realize  that  they  face  serious  problems  in 
obtaining  the  necessary  facts  to  determine  whether  or  not  to  take  action  based  on  the 
arrest. 

101  Whether  or  not  the  interrogator  has  statutory  law  enforcement  authority  is  not 
significant  since  in  these  circumstances  the  correctional  officer  would  be  acting  as  an 
agent  for  law  enforcement.  See,  e.g.,  Sherman  v.  United  States,  356  U.S.  369,  373-75 
(1958)  ,  an  entrapment  case,  in  which  the  actions  of  an  unpaid  informer  were  held 
attributable  to  the  government. 

>«»  C/.  Garrity  v.  New  Jersey.  385  U.S.  493,  496  500  (1967),  in  which  the  Court  held 
that  police  officers  could  not  be  removed  from  their  jobs  if  they  invoked  the  privilege 
against  self-incrimination  during  an  investigation  into  the  fixing  of  traffic  tickets. 
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on  the  need  to  improve  the  revocation  process.  There  is,  however,  con- 
siderable disagreement  on  the  specific  changes  required  and  on  whether 
those  changes  should  result  from  court  decisions,  comprehensive  or  per- 
missive legislation,  or  administrative  rules. 

The  tendency  to  analyze  incorrectly  revocation-type  decisions  and 
to  confuse  sentencing-  witn  revocation-type  decisions  already  has  been 
discussed.  Our  use  of  the  term  revocation  refers  to  the  formal  termination 
of  a  grant  of  conditional  freedom  and  the  imposition,  execution,  or  rein- 
statement of  a  term  of  imprisonment.  Used  in  this  fashion,  revocation 
becomes  a  shorthand  term  for  both  the  process  of  establishing  authority 
and  the  decision  to  impose  or  order  the  execution  of  a  term  of  imprison- 
ment.^"^ In  the  discussion  of  appropriate  revocation  procedures,  the 
reference  is  to  any  proceeding  that  may  result  in  imprisonment  even 
though  the  court  or  agency  actually  imposes  measures  short  of  imprison- 
ment.^°4 

The  central  issues  in  the  revocation  process  are  the  right  to  counsel 
and  the  right  to  a  fair  hearing.  As  was  demonstrated  earlier,  the  existing 
law  on  revocation  procedures  reveals  a  total  lack  of  uniformity  and 
ranges  from  fairly  comprehensive  treatment  to  silence.^"^  There  is,  of 
course,  great  variation  on  the  availability  of  counsel  and  the  right  to  a 
hearing. 

In  Mempa  v.  Rhay  *°^  the  Supreme  Court  determined  that  a  state 
probationer  was  constitutionally  entitled  to  counsel  "at  this  proceeding 


103  Where  the  court  has  imposed  sentence  and  then  suspended  its  execution  and 
granted  probation,  the  resentencing  discretion  of  the  revoking  authority  is  identical 
with  the  discretion  exercised  by  a  parole  board. 

Because  some  jurisdictions  allow  revocation  of  probation  by  the  parole  board, 
particularly  if  sentence  has  been  imposed,  revoking  authority  is  the  more  accurate  term. 
See  the  discussion  in  John  v.  State.  160  N.W.2d  37,  43   (N.  D.  1968). 

»"*The  process  by  which  liberty  once  extended  may  be  taken  away  provides  an 
excellent  opportunity  to  demonstrate  the  interrelatedness  of  all  the  issues  previously 
discussed.  Take,  for  example,  the  question  of  whether  a  violation  must  be  proved 
before  there  exists  authority  to  resentence  and  imprison.  Unless  a  violation  —  either  a 
new  offense  or  the  breach  of  a  non-penal  condition  —  must  be  proved,  then  our  concern 
about  the  need  for  a  guiding  principle  about  specificity  in  conditions  should  be  re- 
duced. If  probation  and  parole  were  primarily,  if  not  exclusively,  concerned  with  rehabili- 
tation, then  a  determination  of  "failure  to  adjust"  or  "failure  to  maximize  treatment" 
opportunities,  while  difficult  to  prove,  would  be  consistent  with  the  basic  objective  and 
thus  serve  as  an  adequate  basis  for  revocation.  Having  previously  demonstrated  the 
multiplicity  of  goals  that  are  inherent  in  and  actually  pursued  by  corrections,  there 
must  be  considerable  doubt  about  the  invocation  of  the  clinical  model  at  the  point  of 
termination  when  non-rehabilitative  objectives  have  been  applied  in  granting  and 
supervising  the  conditional  freedom. 

»»5  For  a  fairly  detailed  treatment  of  parole  revocation  procedures,  see  Shelton  v. 
United  States  Parole  Board,  388  F.2d  .567  (D.  C.  Cir.  1967)  ;  Hyser  v.  Reed,  318  F.2d  225 
(D.  C.  Cir.  1963)  . 

»<»  389  U.S.  128  (1967) . 
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whether  it  be  labeled  a  revocation  of  probation  or  a  deferred  sentenc- 
ing." ^''^  Although  there  was  some  confusion  on  the  point,  the  Court  dealt 
with  the  case  as  though  the  imposition  of  sentence  had  been  deferred. 
This  is  an  important  point  because  subsequent  decisions  that  seek  to  limit 
the  potential  impact  of  Mempa  seize  on  this  fact  and  determine  that  the 
right  to  counsel  exists  only  where  the  revoking  authority  must  determine 
and  impose  the  original  sentence. ^"^ 

This  clearly  is  an  unduly  restrictive  reading  of  Mempa.  If  a  distinc- 
tion is  sought  to  be  made,  it  should  not  be  on  the  basis  of  whether  the 
imposition  or  the  execution  of  sentence  was  suspended  but  rather  on  the 
amount  of  sentencing  discretion  possessed  by  the  revoking  authority.  One 
might  argue  that  once  the  power  exists  to  imprison,  and  imprisonment  is 
imposed,  there  is  no  point  to  a  hearing  and  the  presence  of  counsel  unless 
the  sentencing  authority  has  some  choice  on  the  term  of  years.  While 
there  is  a  ring  of  credibility  to  this  argument,  Mempa  itself  undercuts  its 
acceptability.  Under  Washington  law,  where  Mempa  originated,  the 
court  is  required  to  fix  the  maximum  prison  term  of  a  sentence,  and 
the  Board  of  Prison  Terms  and  Paroles  then  sets  the  duration  of  con- 
finement.^^^  Ironically,  the  Board  has  more  sentencing  discretion  than 
the  court,  and  pursuing  the  logic  of  their  own  position  should  disquiet 
those  who  seek  to  restrict  Mempa  on  the  basis  of  sentencing  discretion. 

Curiously,  Mempa  makes  no  specific  mention  of  the  right  to  a  hear- 
ing in  a  probation  revocation  proceeding.  In  order  to  decide  if  the  states 
were  required  to  appoint  counsel,  the  Court  first  had  to  characterize  pro- 
bation revocation  as  a  critical  stage  in  the  criminal  process.  The  marriage 
of  right-to-counsel  and  "critical  stage"  is  largely  based  on  the  assumption 
that  counsel  has  a  meaningful  function  to  perform.  Presumably,  that 
function  is  something  more  than  chatting  with  the  judge  or  the  proba- 
tioner after  a  revocation  decision  has  been  made.  Unless  counsel  is  af- 
forded an  opportunity  to  affect  the  course  and  outcome  of  the  proceeding, 
it  is  difficult  to  conceive  what  it  is  he  is  supposed  to  do. 

The  format  for  an  effective  performance  by  counsel  is  a  hearing,  thus 
it  seems  plain  that  Mempa's  express  requirement  of  counsel  carries  with 
it  an  implied  right  to  a  fair  revocation  hearing."^  If  this  interpretation 
is  correct,  then  Mempa  overturned  an  earlier  decision,  Escoe  v.  Zerbst,^^^ 
and  without  the  courtesy  of  even  a  footnote  reference. 


>"/d.  at  137. 

lo^See,  e.g.,  Rose  v.  Haskins,  388  F.2d  91,  97  (6th  Cir.)  .  cert,  denied,  392  U.  S.  946 
(1968)  ;  John  v.  State,  160  N.W.2d  37,  43-44   (N.D.  1968). 

>«9  Wash.  Rev.  Code  Ann.  §§  9.95.010,  -  .040  (1961) . 

""There  are  at  least  seven  jurisdictions  that  have  denied  the  right  to  a  revocation 
hearing  —  three  by  statute  (Iowa,  Missouri,  and  Oklahoma)  and  four  by  judicial  deci- 
sion (Arizona,  California,  District  of  Columbia,  and  South  Dakota).  See  Sklar,  supra 
note  5,  at  175. 

'"  295  U.  S.  490  (1935) . 
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Escoe  V.  Zerbst:  The  Right  to  A  Hearing  in  Probation  Revocation 

Escoe  is  an  important  decision  and  deserves  comment  here.  Escoe  in- 
volved an  interpretation  of  the  federal  probation  law,  which  then  re- 
quired that,  prior  to  revocation,  a  probationer  "shall  forthwith  be  taken 
before  the  court."  "^  The  probationer  had  been  arrested  as  a  violator; 
shortly  thereafter  the  federal  judge  signed  an  order  of  revocation,  and 
the  probationer  was  on  his  way  to  Leavenworth.  By  a  writ  of  habeas 
corpus  he  then  complained  that  he  was  entitled  to  a  revocation  hearing 
both  under  the  statute  and  as  a  matter  of  constitutional  law. 

Justice  Cardozo's  opinion  stated  flatly  that  the  statute  was  mandatory 
and  had  inexcusably  been  violated.  The  Justice,  however,  went  further 
and  embellished  his  opinion  with  what  has  been  termed  "a  most  perni- 
cious dictum": 

Probation  or  suspension  of  sentence  comes  as  an  act  of  grace  to  one  convicted  of  a 
crime,  and  may  be  coupled  with  such  conditions  in  respect  of  its  duration  as 
Congress  may  impose.*'^ 

It  is  this  dictum,  that  there  is  no  constitutional  right  to  a  probation  revo- 
cation hearing,  which  Mempa  appears  to  have  abandoned. 

Cardozo's  rationale  for  interpreting  the  statutory  language  of  "shall 
forthwith  be  taken  before  the  court"  to  mean  a  mandatory  hearing  is 
likely  to  survive  his  dictum."^  The  Justice  stated  that  the  objective  of  an 
appearance  before  the  court  must  be  to  enable  an  accused  probationer  to 
explain  away  the  accusation. ^^^  Although  this  does  not  mean  a  trial  in 
any  formal  sense,  "it  does  mean  ...  an  inquiry  so  fitted  in  its  range  to  the 
needs  of  the  occasion  as  to  justify  the  conclusion  that  discretion  has  not 
been  abused  by  the  failure  of  the  inquisitor  to  carry  the  probe  deeper."i»« 

With  counsel  and  a  fair  hearing  viewed  as  constitutional  rights, 
Cardozo's  rationale  can  provide  the  broad  outline  for  the  requisite  hear- 
ing: an  inquiry  that  is  suited  to  the  occasion  and  thus  one  that  necessarily 
will  vary.  If,  for  example,  facts  are  in  dispute,  then  a  trial-type  proceeding 
—  one  that  includes  the  summoning  of  witnesses,  the  right  of  confronta- 
tion, and  cross-examination  -  is  in  order.  Should  counsel  and  the  proba- 
tioner agree  to  enter  a  "plea  of  violation,"  then  all  that  is  needed  is  a 
sentencing-type  hearing. 

The  "judicializing"  of  probation  revocation  procedures  is  not  likely 
to  be  regarded  by  corrections  as  a  serious  threat.    But  should  the  same 

i>2Act  of  March  4,  1925,  ch.  521,  §2,  43  Stat.  1260.  The  recently  amended  Fed.  R. 
Crim.  p.  32  (f)  ,  in  effect,  codifies  the  holding  in  Escoe. 

"3  295  U.S.  at  492-93. 

>«*In  Green  v.  McElroy.  360  U.  S.  474,  506-08  (1959)  ,  involving  the  revocation  of 
a  security  clearance  of  an  employee  of  a  private  corporation,  the  Court  held  that  the 
employee  had  a  right  to  confrontation  and  cross-examination. 

'"295  U.  S.  at  493.  In  Hyser  v.  Reed,  318  F.2d  225,  237  (D.  C.  Cir.  1963) ,  Judge 
Burger  wrote,  "we  do  not  have  pursuer  and  quarry  but  a  relationship  partaking  of 
parens  patriae." 

"•295  U.  S.  at  493. 
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inroads  be  made  into  parole  revocation  procedures  —  and  that  seems  in- 
evitable —  acquiesence  is  likely  to  give  way  to  howls  of  protest. 

For  probation  officers,  the  regular  use  of  a  hearing  and  the  regular 
appearance  of  counsel  may  produce  unanticipated,  positive  side  effects. 
The  roles  played  by  the  various  participants  should  be  sharpened  and 
clarified.  Probation  officers  need  not,  and  inded  should  not,  play  the 
roles  of  prosecutor,  defense  attorney,  ajid  chief  witness.  Their  role  should 
be  limited  to  the  presentation  of  facts  within  their  personal  knowledge 
on  the  question  of  violation  and  to  the  presentation  of  dispositional 
alternatives  on  the  question  of  the  appropriate  sentence.  Where  prose- 
cutors have  not  regularly  appeared,  it  is  important  that  they  now  do  so. 
One  of  the  inevitable  consequences  of  the  extension  of  the  right  to  coun- 
sel to  one  litigant  is  counsel's  appearance  thereafter  on  the  other  side. 

The  "Difference"  Between  Parole  Revocation  and  Probation  Revocation 

Although  efforts  are  made  to  do  so,  it  seems  impossible  to  satisfactorily 
distinguish  parole  revocation  from  probation  revocation."^  As  a  New 
York  court  put  it:  that  the  sentence  cannot  be  altered,  that  parole  can  be 
viewed  as  no  part  of  the  criminal  proceedings,  creates  no  vital  differences 
on  the  question  of  the  right  to  counsel.  When  one  disposes  of  all  the  legal 
niceties,  parole  revocation  involves  the  question  of  liberty  or  imprison- 
ment. Gault  and  Mempa  combine  to  make  the  right  to  counsel  applicable 
at  parole  proceedings."* 

In  Rose  v.  Haskins,  a  majority  of  the  court  of  appeals  for  the  sixth 
circuit  took  a  different  approach."^  Rose,  a  state  prisoner,  brought  habeas 
corpus  in  the  federal  courts  and  argued  that  his  right  to  due  process  under 
the  Fourteenth  Amendment  was  violated  when,  without  a  hearing,  the 
parole  board  declared  him  a  violator. 

Rose  had  asked  to  be  tried  for  the  new  offense,  child  molesting,  but 
the  prosecutor  took  no  action.  Ohio  law  required  no  hearing  on  revoca- 
tion and  still  insulates  the  parole  board  to  such  a  degree  that  it  is  doubt- 
ful if  any  remedy  exists  by  which  to  challenge  parole  revocation. ^^o  yj^g 
eclectic  majority  opinion  borrowed  from  all  the  theories  used  to  deny 
procedural  rights  to  a  parolee.    First,  the  opinion  seemed  enamoured  of 


»^Se<?,  e.g.,  Hutchinson  v.  Patterson,  267  F.  Supp.  433,  434-35  (D.  Colo.  1967) 
(denying  an  alleged  parole  violator,  inter  alia,  the  right  to  an  adequate  hearing)  ; 
Johnson  v.  VVainwright,  208  So.  2d  505  (Fla.  App.  1968)  (no  right  to  counsel  at  parole 
revocation  proceeding)  .  In  the;  foimer  case,  the  judge  thought  the  lav,  might  cha.-;ge 
after  Mempa,  but  was  unwilling  to  do  it. 

'»«  People  ex  rel.  Combs  v.  LaVallee,  29  A.D.2d  128,  130-31.  286  N.Y.S.2d  600,  603 
(1968)  .  It  should  be  noted  thai  New  York  law  required  a  hearing  before  a  "parole 
court,"  thus  this  court  did  not  have  to  begin  with  the  hearing  question. 

»» 388  F.2d  91    (6th  Cir.  1968)  . 

""  Revocation  decisions  are  not  reviewable  by  habeas  corpus,  mandamus,  prohibi- 
tion, or  certiorari.  It  is  not  clear,  however,  whether  appeal  is  available.  388  F.2d  at 
98,  n.l   (dissenting  opinion)  . 
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the  privilege  theory,  arguing  that  Ohio  did  not  have  to  create  a  parole 
system;  thus  if  it  chose  to  do  so,  it  might  stipulate  its  own  terms  and 
conditions. ^2^  Ultimately,  however,  the  court  fixed  on  a  version  of  the 
continuing  custody  theory,  as  announced  in  In  re  Varner}^'^  Varner 
likened  the  parolee  to  a  "trusty"  who  may  be  allowed  temporarily  to  leave 
the  confines  of  the  institution  but  who  obviously  remains  within  the 
custody  and  control  of  the  head  of  the  institution. 

What  apparently  escaped  their  attention  is  the  fact  that  the  liberty 
of  a  "trusty,"  indeed  even  a  prisoner  on  work-release,  not  only  is  condi- 
tional but  is  granted  for  a  limited  time  and  as  an  aspect  of  the  institu- 
tional program.  A  "trusty,"  like  any  other  prisoner,  is  reducing  the  time 
left  on  his  sentence  every  day  he  remains  in  that  status.  Indeed,  in  most 
jurisdictions  he  is  earning  the  maximum  good-time  credits  allowed  by 
law.  Parole,  on  the  other  hand,  is  an  indefinite  grant  of  liberty  and 
separates  the  parolee  physically  and  pragmatically  from  the  releasing 
institution.  The  parolee  generally  is  neither  reducing  his  sentence  nor 
earning  "on-the-street"  good-time  credits. 

Of  particular  interest  is  the  majority's  treatment  of  the  well-known 
decision  in  Fleenor  v.  Hammond,^^^  which  held  that  a  conditional  pardon 
issued  by  the  governor  of  Kentucky  could  not  be  revoked  without  a  hear- 
ing. The  hearing  was  held  to  be  required  by  the  due  process  clause  of 
the  Fourteenth  Amendment.  The  majority  distinguished  the  situation  in 
Rose  from  that  in  Fleenor  on  the  highly  questionable  ground  that  Ken- 
tucky had  no  rules  governing  the  issuance  of  conditional  pardons  and 
that,  in  any  event,  the  pardon  vested  rights  in  the  prisoner  that  could  not 
be  divested  without  a  hearing.^24  yj^g  majority  opinion  rejects  not  only 
the  analogy  between  conditional  pardon  and  parole  but  also  the  analogy 
between  proabtion  and  parole  suggested  by  Mempa.  The  opinion  rather 
casually  brushes  off  Mempa,  reading  it  as  a  ruling  that  applies  only  at 
deferred  sentencing.^^^ 

Judge  Celebrezze,  former  Secretary  of  Health,  Education,  and  Wel- 
fare, writes  a  sparkling  dissent,^^^  an  opinion  that  is  likely  to  serve  as  a 
model  for  those  courts  that  are  desirous  of  finding  a  constitutional  right 


"'  388  F.2d  at  93. 

>"  166  Ohio  St.  340,  346-48,  142  N.E.2d  846.  850-51  (1957) . 

1"  116  F.2d  982  (6th  Cir.  1941)  . 

"•»  Because  the  Fleenor  court  analogized  revocation  with  probation,  if  the  rights 
referred  to  by  the  majority  concern  restoration  of  civil  rights  following  a  full  pardon, 
the  majority  simply  has  misread  Fleenor.  The  interesting  point  is  that  while  Fleenor 
may  be  correctly  decided,  the  court  commited  a  fundamental  error  in  reaching  its  con- 
clusion. The  Fleenor  court  took  a  quotation  from  Escoe  dealing  with  the  necessity  for 
a  hearing  as  a  matter  of  statutory  construction  and  used  it  in  support  of  a  conclusion 
that  due  process  required  a  revocation  hearing.  As  we  have  noted,  Escoe  rejected  the 
argument  that  a  probation  revocation  hearing  was  constiutional. 

>"  388  F.2d  at  97. 

*"  Id.  at  99  (dissenting  opinion) . 
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to  a  hearing.  He  gives  short  shrift  to  the  theories  of  privilege,  contract- 
consent,  and  continuing  custody  and  emphasizes  that  parole  is  an  integral 
part  of  the  criminal  justice  system.  He  views  the  grant,  in  effect,  as  a 
promise  of  continued  freedom  provided  there  is  conformity  with  specified 
conditions.  Revocation,  he  suggests,  rests  on  a  determination  that  there 
has  been  a  violation,  and  that  determination  cannot  fairly  be  made 
without  a  hearing. 

Judge  Celebrezze  does  not  make  the  mistake  of  confusing  the  pro- 
cedural problems  associated  with  a  decision  to  grant  or  deny  parole  with 
the  problems  associated  with  termination.  He  concedes  an  extremely 
broad  discretion  in  the  decision  to  grant  or  deny  but  cogently  argues  that 
a  different  legal  situation  is  created  once  freedom  is  extended.'27 

Fears  that  judicial  interference  will  disrupt  the  whole  revocation 
scheme  are  dismissed  as  supported  by  nothing  more  than  the  untutored 
intuition  of  the  person  expressing  them.  He  reviews  all  of  the  commonly 
expressed  fears: 

1.  Parole  boards  would  become  bogged  down  in  needless  procedure. 

2.  Parole  boards  would  become  unduly  conservative  for  fear  of  not 
being  able  to  expeditiously  arrange  for  reimprisonment. 

3.  Informers  would  be  reluctant  to  testify  if  subjected  to  confronta- 
tion and  cross-examination. 

4.  The  increase  in  cost  would  make  the  program  prohibitive.^^s 

These  arguments  are  either  rebutted  or  considered  too  slight  to  be  de- 
terminative of  due  process  safeguards  when  liberty  is  at  stake. 

The  Right  to  Counsel  and  A  Fair  Hearing  in  Parole  Revocation  Proceedings 

As  one  might  expect,  the  number  of  jurisdictions  that  permit  the 
revocation  of  parole  without  a  hearing  exceeds  those  that  permit  the 
revocation  of  probation  without  a  hearing.^29  Many  jurisdictions  will  not 
even  permit  retained  counsel  to  appear  on  behalf  of  the  parolee;  the 
right  to  appointed  counsel  is  almost  unheard-of.^^" 

The  Model  Penal  Code  adopts  a  format  for  parole  revocation  pro- 
ceedings that  goes  a  long  way  —  although  not  far  enough  —  toward  pro- 
tection against  bureaucratic  arbitrariness. ^^^   The  Code  requires: 

1.    A  hearing  within  60  days  of  return  to  the  institution  as  a  suspected 
violator; 


'"  Id. 

128 /d.  at  101-02. 

1"  There  are  about  16  jurisdictions  that  allow  parole  to  be  revoked  without  a 
hearing.  Even  where  not  required,  however,  hearings  may  be  held  in  the  discretion  of 
the  board.  See  Sklar,  supra  note  5,  at  175;  Annot.,  29  American  Law  Reports  2d  1074 
(1953)  . 

"''See  Task  Force  Report:  Corrections  87   (1967). 

"'Model  Penal  Code  §305.15   (P.O.D.  1962) . 
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2.  Notice  of  the  charges  filed; 

3.  A  verbatim  record  of  the  proceedings; 

4.  A  requirement  that  the  decision  be  based  on  substantial  evidence; 
and 

5.  An  opportunity  to  advise  with  the  parolee's  own  legal  counsel  in 
advance  of  the  hearing.^^^ 

There  are  many  gaps  in  the  Code's  coverage  of  the  revocation  process, 
and  some  of  the  policy  positions  no  longer  seem  supportable.  The  failure 
to  speak  to  such  issues  as  the  situs  of  hearings  and  advice  concerning  the 
right  to  remain  silent  and  to  detail  specific  attributes  of  the  hearing 
process  are  examples  of  important  gaps.  The  denial  of  the  right  to  counsel 
and  the  allowance  of  revocation  for  "conduct  indicating  a  substantial  risk 
that  the  parolee  will  commit  another  crime"  ^^^  represent  questionable 
policy  positions.  Nevertheless,  adoption  of  the  Model  Penal  Code's  pro- 
visions, adding  the  right  to  counsel,  would  make  a  substantial  improve- 
ment in  the  procedures  of  most  jurisdictions. 

The  right-to-counsel  problem  has  been  challenging  even  for  the  more 
sophisticated  courts.  One  of  the  most  important  recent  cases  involving 
counsel  and  other  parole  revocation  issues  is  Hyser  v.  Reed}^'^  Hyser  con- 
tinued a  process  of  interpretation  of  federal  law  that  gives  a  modicum  of 
procedural  protection  to  federal  parolees  and  mandatory  releasees. ^^^ 

The  appellants  in  Hyser  claimed  that  they  were  entitled  to  a  hearing 
before  the  Board  and  (1)  appointed  counsel;  (2)  specification  of  charges; 
(3)  confrontation  and  cross-examination  of  the  Board's  informants;  (4)  the 
right  to  examine  reports  deemed  confidential;  (5)  compulsory  process  to 
obtain  witnesses;  and  (6)  a  hearing  held  in  the  district  where  the  alleged 
violation  is  said  to  have  occurred. 

The  District  of  Columbia  Court  of  Appeals  previously  had  con- 
strued the  statutory  language  of  "opportunity  to  appear  before  the  Board" 
to  allow  parolees  to  be  represented  by  retained  counsel  and  to  present 
voluntary  witnesses.  In  the  present  case,  petitioner's  claims  were  based 
on,  inter  alia,  the  Sixth  Amendment  and  the  due  process  clause  of  the 
Fifth  Amendment.    The  court  held  those  amendments  inapplicable  to 


*'*  The  Code  is  more  solicitous  of  the  probationer  than  the  parolee.  The  proba- 
tioner has  been  extended  the  right  to  be  represented  by  counsel.  Id.  at  §  301.4. 

»"/d.  at  §  305.15    (2)    (b)    (ii). 

»"  318  F.2d  225   (D.C.  Cir.  1963)  . 

"'  The  mandatory  releasee  —  one  who  must  be  released  under  supervision  for  the 
period  of  his  earned  good-time  credits  minus  180  days  —  and  the  parolee  are  generally 
treated  alike  by  the  federal  courts.  See,  e.g.,  Shelton  v.  United  States  Parole  Board,  388 
F.2d  567.  570-71    (D.C.  Cir.  1967)  . 
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the  actions  of  the  Board.*^^  The  court  did,  however,  broaden  the  "statu- 
tory" protections  to  require  that: 

1.  The  arrest  warrant  should  reveal  with  reasonable  specificity   the 
reasons  why  revocation  is  sought. 

2.  The  preliminary  interview  must  be  conducted  at  or  reasonably  near 
the  place  of  the  alleged  violation. 

3.  It  must  be  held  as  promptly  as  is  convenient  after  the  arrest. 

The  field  officer  or  board  member  who  conducts  this  informal  preliminary 
inquiry  is  required  to  hear  voluntary  witnesses  and  record  a  summary  or 
digest  of  their  statements.  Additional  information  also  may  be  tendered 
to  the  Board  before  any  final  action  is  taken. ^^^ 

Mempa  and  its  Aftermath 

Returning  to  the  basic  issues  of  a  hearing  and  the  right  to  counsel,  it 
should  be  reiterated  that  it  seems  impossible  analytically  to  distinguish 
probation  and  parole  revocation  proceedings  to  the  extent  of  requiring 
counsel  and  a  hearing  at  one  and  denying  it  at  another.  The  decision  in 
Mempa  may  prove  to  be  the  springboard  for  procedural  reform  although 
the  lower  court  decisions  interpreting  Mempa  indicate  either  that  its 
implications  are  not  understood  or  perhaps  are  understood  too  well. 

Mempa  has  returned  to  the  State  of  Washington  with  a  vengeance. 
A  superior  court  judge  recently  granted  a  writ  of  habeas  corpus  to  a 
prisoner  who,  it  was  held,  was  denied  due  process  in  the  revocation  of 
parole.^^*  The  judge  determined  that  there  are  no  substantial  differences 
between  probation  and  parole  revocations,  and,  given  a  statute  that 
provides  for  a  hearing,  he  resorted  to  due  process  to  determine  how  the 
hearing  should  be  conducted.  The  court  held  that  there  is  a  right  of 
access  to  the  violation  report  and  a  right  to  confront  and  cross-examine 
witnesses.  The  court  further  held  that  the  hearing  must  be  near  the  place 
of  the  alleged  violation  in  order  to  facilitate  the  voluntary  appearance  of 


"*  The  protection  of  the  Sixth  Amendment  was  not  explicitly  urged  on  the  court, 
but  the  majority  opinion  made  it  plain  "that  we  would  not  accept  the  contention."  318 
F.2d  at  237.  The  reason  offered  is  that  the  amendment  applies  only  to  "criminal 
prosecutions."  Now  that  Mempa  and  Gault  have  elasticized  the  concept  of  "criminal 
prosecution,"  the  coverage  of  the  Sixth  Amendment  must  be  considered  open  to  further 
development. 

"'  Id.  at  245.  In  a  separate  opinion,  Chief  Judge  Bazelon  announced  that  in  a 
controverted  case  he  would  require  confrontation  and  cross-examination,  inspection  of 
the  records,  and  the  appointment  of  counsel.  In  addition,  because,  to  his  mind,  poverty 
bears  no  more  relation  to  parole  violation  than  to  guilt,  he  saw  a  lack  of  "equal  pro- 
tection" in  the  practice  of  allowing  only  those  with  money  to  appear  with  counsel.  Id., 
at  248-57  (concurring  and  dissenting)  .  See  State  v.  Hoffman,  404  P.2d  644  (Alaska  1965) 
in  which  the  court  used  an  equal-protection  rationale  to  require  appointed  counsel  in 
probation  revocation  proceedings. 

»"/n  re  Bailey.  No.  57125    (Wash.  Super.  Ct.,  May  22,  1968). 
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witnesses,  that  counsel  must  be  appointed,  and  that  there  must  be  a 
neutral  evaluation  of  the  reasons  for  arrest. 

While  this  judicial  development  is  extremely  noteworthy,  the  recom- 
mendations for  new  legislation  prepared  by  the  Washington  Board  of 
Prison  Terms  and  Paroles  is  even  more  exciting.  The  proposed  revi- 
sions go  beyond  the  lower  court's  requirements  in  some  respects  and  in 
others  are  a  bit  more  restrictive:  ^^^ 

a)  Conducting  the  parole  revocation  hearing  at  a  place  reasonably  near  where  the 
alleged  violation  of  parole  occurs; 

b)  Providing  the  parolee  with  proper  and  timely  notice  of  the  alleged  vioaltion  of 
the  conditions  of  parole; 

c)  Providing  subpoena  power  to  the  Board  in  order  that  compulsory  attendance  of 
witnesses  on  behalf  of  the  parolee  is  available; 

d)  Providing   opportunity    for   cross-examination    and    confrontation    of   witnesses 
alleging  violations  of  the  conditions  of  parole; 

e)  Appointing  attorneys  at  state  expense  for  indigent  parolees  accused  of  violations 
of  the  conditions  of  parole; 

f)  Providing  that  the  hearings  will  be  recorded  and  transcripts  be  made  available 

only  in  case  of  appeal; 

g)  Providing  that  no  part  of  the  testimony  taken  in  the  parole  revocation  hearing 
be  used  in  further  criminal  prosecutions  against  the  parolee; 

h)  Requiring  that  the  parolee  answer  questions  and  that  if  he  refuses  to  answer 
that  in  itself  is  considered  sufficient  reason  for  the  revocation  of  parole."" 

This  action  suggests  that  correctional  agencies  can  take  the  initiative 
and  further  that  they  realize  that  a  comprehensive  legislative  scheme  is 
far  more  desirable  than  time-consuming  court  battles  that  inevitably 
produce  ad  hoc  and  perhaps  unduly  restrictive  results. 

Rights  of  A  Probationer  or  Parolee  Who  Has  Been  Convicted  of  a  New  Crime 

The  important  situation  where  the  probationer  or  parolee  has  been 
convicted  of  a  new  crime  has  not  yet  been  mentioned.  A  final  conviction 
of  a  new  crime  logically  may  serve  as  the  requisite  authority  for  making 
the  resentencing  decision.  The  proceedings  underlying  the  conviction 
presumably  were  replete  with  more  procedural  formalities  and  determined 
by  a  more  stringent  standard  than  any  proposed  for  revocation.^'** 

Let  it  be  clear,  however,  that  the  fact  of  conviction  does  not  obviate 
the  need  for  a  hearing  and  counsel;  it  only  alters  the  decisions  to  be  made. 


"^  The  recommendations  make  no  provision  for  access  to  the  Board's  files  but  do 
provide  for  compulsory  attendance  of  witnesses. 

""Sections  (g)  and  (h)  clearly  recognize  the  applicability  of  some  version  of  the 
privilege  against  self-incrimination.  Section  (g)  resembles  an  "immunity"  law  and 
where  a  person  under  interrogation  is  granted  immunity  from  prosecution,  he  tradi- 
tionally has  been  required  to  testify  on  pain  of  being  held  in  contempt.  The  question 
here  is  whether  silence  can  be  used  to  revoke  parole  even  though  no  prosecution  could 
be  had. 

"'  This  point  is  discussed  in  Shelton  v.  United  States  Parole  Board,  388  F.2d 
567.  575-77  (DC  Cir.  1967) . 
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Since  the  court  or  the  board  is  not  required  to  impose  or  reimpose  a 
prison  term,  the  individual  must  have  an  opportunity  to  affect  the  dis- 
position. A  parolee  or  probationer  may  well  be  able  to  argue  for  the 
imposition  of  a  concurrent  sentence.''*^  In  any  event,  he  should  have  the 
opportunity  to  force  the  issue  and  receive  a  timely  determination  rather 
than  be  required  to  serve  a  prison  term  facing  a  violator's  warrant  lodged 
as  a  detainer. 

Finally,  there  may  be  situations  where  the  field  officer  believes  that 
an  alleged  violation  is  sufficiently  serious  to  bring  to  the  attention  of  the 
court  or  the  board  but  he  may  also  believe  that  a  sanction  short  of  im- 
prisonment is  appropriate.  The  officer,  after  consultation  with  his  su- 
perior, may  conclude  that  a  reprimand  would  be  effective,  that  the 
burdens  of  supervision  should  be  increased,  or  that  more  onerous  condi- 
tions be  imposed.  1^3 

Unless  the  individual's  liberty  is  at  stake,  a  more  relaxed  procedure 
seems  permissible.  The  alleged  violator  should  be  given  notice  and  an 
opportunity  to  appear  and  tell  his  story,  but  it  seems  unnecessary  to 
require  counsel,  confrontation,  a  record  of  the  proceedings,  and  the  like. 
Should  the  revoking  authority  decide  that  imprisonment  may  be  the 
appropriate  sanction,  then  (unless  the  matter  has  progressed  to  the  point 
where,  for  example,  uncounselled  and  damaging  admissions  have  been 
obtained)  the  proceeding  may  be  converted  into  a  more  formal  hearing. 

In  concluding  this  section,  several  matters  that  previously  have  been 
implied  or  touched  upon  obliquely  should  be  clarified.  The  discussion 
concerning  the  need  for  a  hearing  and  the  assistance  of  counsel  has 
assumed  that  the  fault  principle  —  the  need  to  establish  a  violation  —  is 
operative.  Yet,  at  least  in  probation  proceedings,  there  is  no  unanimity 
in  the  law  on  this  point.  Indeed,  Judge  Bazelon,  writing  in  Hyser  v. 
Reed,  stated,  "But  no  specific  violation  of  probation  need  be  found  in 
order  to  revoke  probation."  It  has  not  been  satisfactorily  explained  why 
this  position  can  be  maintained  for  probation  and  how  a  distinction  can 
be  drawn  between  probation  and  parole.^^* 

The  approach  taken  here  has  been  to  urge  specificity  and  rationality 
in  the  imposition  of  conditions  and  to  recognize  the  individual's  legiti- 
mate expectations  of  continuity  when  those  conditions  are  observed. 
When  an  alleged  breach  occurs,  it  should  be  regarded  as  a  solemn  event 
to  be  proved  expeditiously,  with  adequate  ceremony,  and  with  basic 
fairness. 


"^  In  probation  proceedings  counsel  may  often  "plead  to  the  violation"  in  return 
for  dismissal  of  the  criminal  charge.  On  the  other  hand,  he  may  plead  to  both  if  he 
is  assured  of  concurrent  sentences. 

>"5ee.  Model  Penal  Code  §305.16  (P.O.D.  1962) . 

"■»  The  leading  "no  need  for  a  violation"  case  is  Kaplan  v.  United  States,  234  F.2d 
345   (8th  Cir.  1956)  . 
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and  Mark  A.  Weiss,  Washington,  D.  C, 
were  also  on  the  brief  for  appellants  in 
Nos.   17041,   17042,    17043,   17059. 

Mr.  Harold  H.  Greene,  Atty.,  Dept.  of 
Justice,  with  whom  Asst.  Atty.  Gen., 
Burke  Marshall,  Messrs.  David  C.  Ache- 
son,  U.  S.  Atty.,  and  Alan  G.  Marer, 
Atty.,  Dept.  of  Justice,  were  on  the  brief, 
for  appellees  in  Nos.  16716,  16806,  16811, 
16873. 

Mr.  David  Rubin,  Atty.,  Dept.  of  Jus- 
tice, of  the  bar  of  the  Court  of  Appeals 
of  New  York,  pro  Iiac  vice  by  special 
leave  of  court,  with  whom  Asst.  Atty. 
Gen.  Burke  Marshall,  Messrs.  David  C. 
Acheson,  U.  S.  Atty.,  and  Harold  H. 
Greene,  Atty.,  Dept.  of  Justice,  were  on 
the  brief,  for  appellees  in  Nos.  17041, 
17042,  17043,  17059. 

Mr.  Herbert  M.  Schulkind,  Washing- 
ton, D.  C.  (appointed  by  this  court), 
was  on  the  brief  for  appellant  in  No. 
16716.  Mr.  Lawrence  Speiser,  Washing- 
ton, D.  C.,  filed  a  memorandum  on  behalf 
of  appellant  in  No.  16716  as  amicus 
curiae. 

Mr.  GeofTroy  Crcykc,  Jr.,  Wa.shinpton, 

D.  C.  (appointed  by  this  court),  was  on 
the  brief  for  appellant  in  No.  1G806. 
Mr.  n.  Randall  Bixler,  WashinKton,  D. 
C,  also  entered  an  appearance  for  appel- 
lant in  No.  16806. 

Messrs.  Greene  C.  Furman  and  Elbert 

E.  Blakely,  Washington,  D.  C.,  (both  ap- 
pointed by  the  District  Court),  were  on 
the  brief  for  appellant  in  No.  16811. 


Messrs.  Patrick  A.  McDonald  and  John 
A.  Yacovcllc,  Jr.,  Washington,  D.  C, 
(both  appointed  by  the  Di-strict  Court), 
were  on  the  brief  for  appellant  in  No. 
16873. 

Before  Bazelon,  Chief  Judge,  and  Ed- 
GERTON,  Wilbur  K.  Miller,  Faiiy,  Wash- 
ington, Danaher,  Bastian,  Burger  and 
Wright,  Circuit  Judges,  sitting  en  banc, 

BURGER,  Circuit  Judge,  with  whom 
WILBUR  K.  MILLER,  WASHINGTON, 
DANAHER  and  BASTIAN,  Circuit 
Judges,  concur. 

These  cases  arise  from  parole  revoca- 
tion proceedings  and  have  been  consoli- 
dated for  en  banc  consideration  by  the 
court  inasmuch  as  the  basic  questions 
are  common  to  all  the  appeals.  Each 
appellant  was  ably  represented  by  court 
appointed  counsel  in  the  District  Court 
and  in  this  court. 

Hyser  v.  Reed,  No.  16716 
Hyser  was  convicted  of  violation  of 
the  National  Motor  Vehicle  Theft  Act 
and  the  Marihuana  Tax  Act  and  was  sen- 
tenced to  a  term  of  ten  years  imprison- 
ment, on  December  17,  1952.     He  was 

I  mandatorily  released  on  March  5,  1959 
from  the  United  States  Penitentiary, 
Leavenworth,  Kansas.  On  November  18, 
1959,  he  was  arrested  as  a  mandatory 
release  violator  and  returned  to  Leaven- 
worth Penitentiary.  He  had  a  hearing 
before  a  member  of  the  United  States 
Parole  Board  on  January  12,  1960,  but 
was  not  afforded  the  opportunity  to  be 
represented  by  counsel.  His  mandatory 
release  was  revoked  on  February  26, 
19G0.  On  May  10,  1961,  following  our 
holding  in  Glenn  v.  Rccd,  110  U.S.App. 
D.C.  85,  289  F.2d  462  (April  7,  1961),  he 
was  offered  a  new  hearing  with  coun.sel 
present.  He  did  not  accept  the  offer  and 
filed  a  declaratory  judgment  action  seek- 
ing his  rclca.sc.  Summary  judgment  was 
granted  in  favor  of  the  Parole  Board, 

^and  Hyser  appealed.     The  record  does 

'not  reveal  what  condition  of  parole  Hy- 
ser was  found  to  have  violated,  nor  does 
Hyser'fl  complaint  contain  allegations  de- 

jnying  violation  of  a  condition  of  parole. 
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Jatoft  V.  ChappcU,  No.  16806 

Jatoft  was  convicted  of  kidnapping 
and  transporting  a  stolen  vehicle  in  inter- 
state commerce  and  was  sentenced  to  a 
term  of  twenty  years  imprisonment,  on 
June  27,  1947.  He  was  released  on  pa- 
role, Juno  6,  1956,  from  the  United  States 
Penitentiary,  Atlanta,  Georgia.  On  Feb- 
ruary 25,  1959,  he  was  arrested  on  a 
parole  violator  warrant  and  on  March 
9,  1959,  had  a  hearing  before  a  member 
of  the  Parole  Board  at  the  Federal  Deten- 
tion Headquarters  in  New  York  City. 
At  the  hearing  Jatoft  was  not  advised 
of  his  right  to  have  counsel  and  did  not 
have  the  assistance  of  counsel.  His  pa- 
role was  revoked  on  May  5,  1959.  The 
violations  of  parole  conditions  upon 
which  the  Board  relied  to  revoke  Jatoft's 
parole  were  association  with  one  Brando, 
a  person  with  a  criminal  record,  and  in- 
volvement with  Brando  in  a  scheme,  to 
defraud  a  department  store  by  returning 
stolen  goods  for  cash  refunds.  Before  a 
representative  of  the  Board,  Jatoft  ad- 
mitted returning  merchandise  to  the  de- 
partment store  which  involved  the  forg- 
ing of  names  on  credit  shps.  He  denied 
knowledge  of  Brando's  criminal  record. 
On  May  15,  1961,  after  the  decision  in 
Glenn  v.  Reed,  supra,  he  was  offered  a 
new  hearing  with  the  right  to  retain 
counsel,  but  he  refused  the  offer  and  in- 
stituted a  declaratory  judgment  action 
seeking  his  release.  Summary  judgment 
was  granted  in  favor  of  the  Parole  Board 
and  Jatoft  appealed. 

Whitling  V.  Reed,  No.  16811 

On  June  18,  1957,  Whitling  was  com- 
mitted to  the  custody  of  the  Attorney 
General  under  the  provisions  of  the  Fed- 
eral Youth  Corrections  Act,  18  U.S.C.  § 
5010(b)  (1958).  He  was  released  on 
parole  on  June  20,  1959.  On  June  13, 
1960,  he  was  arrested  on  a  parole  vio- 
lator warrant.  He  was  afforded  a  hear- 
ing by  the  United  States  Board  of  Parole, 
on  August  24,  1960.  at  the  Federal  Re- 
formatory at  Chillicothe,  Ohio,  but  did 
not  have  aH.'iifit.-mcc  of  counsel  nor  was 
hn  advJHf.'d  of  hi.s  right  to  retain  counsel. 
Ills  parole  wuh  revoked  on  October  5, 


1960.  Appellant  filed  a  declaratory  judg- 
ment action  in  the  District  Court  on 
March  1,  1961.  Subsequent  to  Glenn 
v.  Reed,  supra,  thfe  Parole  Board  offered 
him  a  new  revocation  hearing  with  the 
right  to  retain  counsel,  which  appellant 
refused.  Sumxnary  judgment  was  grant- 
ed in  favor  of  the  Parole  Board  in  the  de- 
claratory judgment  action  and  Whitling 
appealed.  Whitling's  complaint  does  not 
contain  allegations  denying  violation  of 
condition  of  parole.  Subsequent  to  judg- 
ment, however,  Whitling  asked  leave  to 
file  an  amended  complaint  which  alleged 
that  he  had  admitted  violation  of  parole 
only  as  a  result  of  coercion  and  threats, 
apparently  allegedly  made  by  representa- 
tives of  the  Parole  Board.  The  District 
Court  denied  leave  to  file  the  amended 
complaint. 

Thompson  v.  United  States  Board  of 
Parole,  No.  16873 

Thompson  was  convicted  of  homicide 
by  a  General  Court  Martial  while  he  was 
in  service  on  June  22,  1945,  and  was 
sentenced  to  life  imprisonment.  Subse- 
quently the  Army  Clemency  Board  re- 
duced the  sentence  to  a  term  of  twenty- 
eight  years.  He  was  released  on  parole 
on  May  31,  1955,  and  was  authorized  to 
reside  in  the  Bridgeport,  Connecticut, 
district.  On  July  12,  1960,  Thompson 
left  his  authorized  parole  district  with- 
out permission.  The  same  day  he  was 
arrested  on  a  concealed  weapons  charge 
by  New  Jersey  state  authorities.  He 
was  tried  and  convicted  of  the  weapons 
offense  in  a  New  Jersey  state  court  and 
sei-ved  a  two  month  jail  sentence.  A  pa- 
role violator  warrant  was  issued  for  the 
retaking  of  appellant  on  August  25,  1960, 
and  he  was  arrested  under  this  warrant 
on  November  10,  1960,  upon  his  release 
from  a  New  Jersey  state  jail,  and  was  re- 
turned to  the  Federal  Penitentiary  at 
Lewisburg,  Pennsylvania.  Thompson  ad- 
mitted violation  of  parole.  He  was  af- 
forded a  hearing  by  a  member  of  the 
Parole  Board  on  February  7,  1961,  but 
was  not  afforded  the  assistance  of  counsel 
nor  advised  of  his  right  to  counsel.  His 
parole  was  revoked  on  March  14,  1961. 
On  May  3,  1962,  after  Reed  v.  Butter- 
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wortli.  Ill  U.S.App.D.C.  365,  207  F.2(l 
770  (Nov.  0,  10()1),  he  was  ofTorcd  a 
new  hoariiijr  with  tho  ri^ht  to  rctniii 
counsol  and  proscnt  voluntary  witnesses, 
which  lie  refused.  Ai)i)ollant  filed  n  de- 
claratory jiidKnuMit  notion  scekinjr  his 
release  and  summary  judpment  was 
(granted  in  favor  of  the  Parole  Board. 
Thompson  appealed. 

Neiswenter  v.  Chappell,  No.  17041 

Neiswentcr  was  convicted  of  mail  theft 
and  forgery  and  was  sentenced  to  a  term 
of  ten  years  imprisonment,  on  July  17, 
1953.  He  was  mandatorily  released  on 
October  23,  1959.  On  September  18, 
19G0,  he  was  arrested  on  a  mandatory  re- 
lease violator  warrant  and  was  returned 
to  the  Federal  Penitentiary  at  Lewis- 
burg,  Pennsylvania.  On  September  30, 
1960,  he  was  interviewed  by  a  case-work- 
er at  the  Penitentiary,  and  was  informed 
of  the  charges  against  him,  which  in- 
cluded theft,  loss  of  employment  due  to 
absenteeism,  leaving  his  authorized  pa- 
role district  without  permission,  contrib- 
uting to  the  delinquency  of  a  minor, 
breaking,  entering  and  larceny.  He  ad- 
mitted all  of  the  charges  except  the 
charge  of  theft.  He  had  a  hearing  be- 
fore a  member  of  the  Parole  Board  "on 
November  7,  1960,  but  was  not  given  the 
opportunity  to  retain  counsel.  His  man- 
datory release  was  revoked  on  January 
G,  1961.  Neiswenter  filed  a  declaratory 
judgment  action  in  the  District  Court 
seeking  his  release  from  custody  on 
March  30,  1961.  On  May  2,  1961,  after 
Glenn  v.  Reed,  supra,  the  Board  offered 
a  new  hearing  with  the  opportunity  to 
retain  counsel,  which  he  declined.  On 
December  1,  1961,  after  Reed  v.  Butter- 
worth,  supra,  he  was  offered  another 
hearing  at  which  he  would  have  been 
allowed  to  retain  counsel  and  present  wit- 
ne.sses  in  his  behalf  who  would  appear 
voluntarily.  He  declined  the  offer.  Sum- 
mary judgment  was  granted  in  favor  of 
the  Board  of  Parole  in  the  declaratory 
judgment  action  on  January  3,  1962,  and 
Neiswenter  appealed. 
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Fitzpatrick  v.  Chappell,  No.  17042 

Fitzpatrick  was  convicted  of  impcrson- 
nting  an  Army  ofTicer  and  obtaining  mon- 
ey under  false  pretenses  in  violation  of 
18  U.S.C.  §  912  and  trans[)orting  forged 
check.s  in  interstate  commerce  and  was 
sentenced  to  a  total  term  of  ten  years 
imprisonment  on  April  16,  1951.  He 
was  released  on  parole  on  October  15, 
1954.  On  October  27,  1957,  he  was  ar- 
rested on  a  parole  violator  warrant  and 
returned  to  the  Federal  Penitentiary  at 
Atlanta,  Georgia.  On  December  14, 
1959,  he  was  interviewed  by  the  Chief 
of  Classification  and  Parole  of  the  At- 
lanta Penitentiary,  was  informed  of  the 
charges  against  him,  which  included  fail- 
ure to  maintain  contact  with  the  parole 
ofllce,  leaving  his  authorized  parole  dis- 
trict without  permission  and  issuing  bad 
checks.  He  admitted  that  he  violated  the 
conditions  of  his  parole.  On  February 
12,  1960,  he  had  a  hearing  before  a 
member  of  the  Board  of  Parole,  at  which 
time  he  was  not  represented  by  counsel 
nor  advised  of  his  right  to  retain  counsel. 
His  parole  was  revoked  on  May  2,  1960. 
Fitzpatrick  instituted  a  declaratory  judg- 
ment action  in  the  District  Court  seeking 
his  release  from  custody,  on  May  10, 
1961.  A  part  of  the  relief  requested  was 
a  declaration  that  his  sentence  expired 
April  16,  1961,  and  as  a  result  he  would 
not  be  subject  to  rearrest  as  a  parole 
violator  if  he  was  released  because  of 
improper  hearing  by  the  Parole  Board. 
On  May  16  and  June  26,  1961,  after 
Glenn  v.  Reed,  supra,  he  was  offered  a 
new  hearing  by  the  Board  at  which  time 
he  could  be  represented  by  retained  coun- 
sel. He  refused  the  offer.  On  November 
30,  1961,  after  Reed  v.  Butterworth,  su- 
pra, he  was  offered  a  new  hearing  at 
which  he  would  have  been  entitled  to  be 
represented  by  retained  counsel  and  to 
present  witnesses  who  would  testify  in 
his  behalf  voluntarily.  He  refused  the 
offer.  On  January  3,  1962,  summary 
judgment  was  granted  in  favor  of  the 
Parole  Board  in  the  declaratory  judg- 
ment action  and  Fitzpatrick  appealed. 
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Willinm?on  v.  Chniipc"!!,  No.  17013 

Williamson  was  sonU'iicod  on  Soptom- 
bcr  17,  \'.K>'.\,  to  n  l«'rm  of  Ion  years  in 
the  ciislody  of  tlio  Allorncy  CIcncral. 
On  January  28,  10(>0,  lie  was  roloa.Mod 
on  paiolc  from  tho  Fftlcral  Correctional 
Institution  at  La  Tuna,  Texas.  On  No- 
vember T),  19G0,  a  parole  violator  warrant 
was  issued  for  his  arrest  and  he  was 
retaken  on  January  4,  19G1,  and  was 
confined  in  the  Leavenworth  Penitenti- 
ary. On  January  13,  19G1,  he  was  inter- 
viewed by  a  parole  officer  and  informed 
of  the  charpes  apainst  him,  which  in- 
cluded leavinp  his  authorized  parole  dis- 
trict without  permission  and  issuing 
worthless  checks.  lie  admitted  leaving 
the  district  without  permission  and  de- 
nied issuing  the  worthless  checks.  On 
January  28,  19(51,  Williamson  had  a  hear- 
ing before  a  member  of  the  IJoard  of 
Parole  but  was  not  advised  of  his  right 
to  counsel.  Parole  was  revoked  on  March 
10,  1961.  On  May  5,  1961,  after  Glenn 
V.  Reed,  supra,  he  was  ofTered  a  new 
hearing  with  the  right  to  retain  counsel, 
which  he  refused.  He  filed  a  declaratory 
judgment  action  in  the  District  Court 
seeking  his  release.  On  December  1, 
1961,  after  Reed  v.  Butterworth,  supra, 
he  was  offered  a  new  hearing  at  which 
he  could  be  represented  by  retained  coun- 
sel and  could  present  witnesses  in  his 
own  behalf  who  would  appear  voluntarily. 
He  refused  the  offer.  Summary  judg- 
ment was  granted  in  favor  of  the  Parole 
Board  in  the  declaratory  judgment  action 
and  Williamson  appealed. 

Jamison  v.  Chappell,  No.  17059 

Jamison  was  convicted  July  21,  1945, 
of  transporting  a  stolen  motor  vehicle  in 
interstate  commerce  and  was  sentenced 
to  a  total  term  of  fifteen  years  imprison- 
ment. On  January  26,  1951,  he  was  re- 
leased on  parole.  On  January  25,  1957,  a 
parole  violator  warrant  was  issued  for 
his  arrest  and  he  wag  retaken  on  April 
1,  1957,  and  delivered  into  the  custody 
of  the  warden  of  the  Federal  Peniten- 
tiary at  Leavenworth,  Kansas.  He  was 
afforded  a  hearing  before  a  member  of 
the  Board  of  Parole.    Although  Jamison 


liad  retained  nn  attorney  fo  represent 
him  at  the  bcariiiK,  the  Hoard  mrml)cr 
refused  to  allow  counsel  to  a[)i)rar.  Jami- 
.son's  wife  who  c;imo  to  the  hearing  to 
testify  was  not  allowed  to  do  so.  The 
charges  of  violation  of  conditions  of  pa- 
role included  leaving  his  authorized  pa- 
role district  without  permission,  associ- 
ating with  persons  having  a  criminal 
background,  passing  worthless  checks, 
burglary  and  robbery.  At  the  hearing 
Jamison  denied  all  charges  against  him. 
On  June  5,  1957,  his  parole  was  revoked. 
On  May  9,  1961,  after  Glenn  v.  Reed,  su- 
pra, Jamison  was  offered  a  new  hearing 
at  which  he  could  be  represented  by  re- 
tained counsel.  He  refused  the  offer  ap- 
parently on  the  ground  that  he  was  in- 
digent at  that  time  and  could  not  pay 
liis  own  counsel  fee.  On  May  22,  1961, 
he  filed  a  declaratory  judgment  action  in 
the  District  Court  seeking  release.  As 
a  part  of  the  relief,  he  requested  a  dec- 
laration that  if  he  is  relea.sed  from  cus- 
tody because  of  the  improper  hearing 
that  he  not  be  subject  to  arrest  on  a 
violator  warrant  because  his  sentence 
time  has  run.  On  December  1,  1961, 
after  Reed  v.  Butterworth,  supra,  he  was 
offered  a  new  hearing  where  he  could 
be  represented  by  retained  counsel  and 
present  witnesses  in  his  owti  behalf  who 
agreed  to  appear  voluntarily.  He  re- 
fused the  offer.  At  the  hearing  on  mo- 
tions for  summary  judgment  the  Dis- 
trict Court  ordered  the  Board  of  Parole 
to  hold  the  hearing  which  Jamison  had 
refused.  The  hearing  was  held  before  a 
member  of  the  Board  of  Parole  in  Wash- 
ington, D.  C.  Jamison  was  represented 
at  the  hearing  by  counsel  appointed  by 
the  District  Court  in  the  declaratory 
judgment  action,  though  the  appoint- 
ment did  not  include  this  duty.  On 
March  2,  1962,  Jamison's  parole  was  re- 
voked. On  March  8,  1962,  summary 
judgment  was  granted  in  favor  of  the 
Parole  Board  and  Jamison  appealed. 

Proceedings  Before  The  Board 
In  none  of  these  cases  were  the  ap- 
pellants advised  at  the  time  of  the  hear- 
ing that  they  had  a  right  to  have  re- 
tained counsel  present  at  the  revocation 
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hearing,  nnd  counsel  did  not  appear  in 
their  behalf.  Nor  wore  any  of  the  ap- 
pellants informed  that  they  could  present 
the  testimony  of  voluntary  witnesses,  and 
such  testimony  was  not  presented.  How- 
ever as  wo  have  noted  all  these  hearings 
occurred  prior  to  our  decisions  in  Glenn 
V.  Reed  *  or  Reed  v.  Butterworth.''  Sub- 
sequent to  the  Glenn  decision,  in  April, 
1961,  each  appellant  was  advised  of  his 
right  to  have  retained  counsel  present 
at  a  revocation  hearing  and  a  new  hear- 
ing was  offered,  and  in  December  1961, 
following  the  Rutterworth  holding,  each 
appellant  except  Thompson  •''  was  advised 
tiiat  at  a  new  hearing  te.-itimony  of  vol- 
untaiy  witnesses  could  be  presented. 
Each  appellant  declined  to  sign  state- 
ments accepting  the  proffered  hearing, 
but  elected  instead  to  file  suit  for  declara- 
tory judgment  in  the  District  Court  seek- 
ing immediate  release  from  confinement. 
Each  appeal  is  from  summary  judgment 
granted  in  favor  of  the  government. 

Contentions  on  Appeal 
The  claims  for  release  by  these  appel- 
lants are  predicated  on  the  ground  that 
the  revocation  steps  taken  by  the  United 
States  Parole  Board  were  void  and  ille- 
gal. In  essence  appellants  claim  they 
are  entitled  to  a  revocation  hearing  be- 
fore the  Board  which  includes 

(a)  appointed  counsel  for  indigents, 

(b)  specification  of  charges, 

(c)  confrontation  and  cross  examina- 
tion of  the  Board's  informants, 

(d)  right  to  examine  confidential  re- 
ports of  the  Board, 

(e)  compulsory  process  to  obtain  wit- 
nesses, and 

1.  110  U.S.App.D.C.  85,  280  F.2d  402 
(lOGl). 

2.  Ill  U.S.App.D.C.  3G5,  297  F.2(l  776 
(liXJl).  Sec  B.nrnos  v.  Uccd,  112  U.S. 
App.D.C.  192,  301  F.2<1  510  (1902). 

3.  Til  rough  administrative  ovcrsiRlit 
Tlionipson  was  not  advised  of  tlic  right 
to  voluntary  witnesses  until  May  1902. 

4.  The  Declaration  of  Principles  of 
the  American  Correctional  Association 
(1900),  states: 

J18F2i»— 15Vi 


(f)  a  hearing:  held  in  the  district 
where  the  alleged  parole  violation  oc- 
curred. 

[1]  In  essence  it  is  urged  that  ex- 
cept for  a  jury,  parolees  mu.st  be  given 
virtually  the  full  due  process  .safeguards 
of  a  criminal  prosecution  before  the 
Board  can  revoke  parole.  The  due  proc- 
ess argument  rests  on  the  contention  that 
because  the  Board  has  discretionary  pow- 
er to  deny  parolees  credit  toward  their 
sentences  represented  by  the  time  spent 
on  parole,  it  deprives  them  of  liberty  in 
a  constitutional  sense.  It  is  clear  that 
a  citizen  must  be  given  a  criminal  trial 
to  ascertain  his  guilt  of  a  crime  in  the 
first  instance  before  a  penalty  may  be 
imposed,  but  the  question  before  us  is: 
Does  constitutional  due  process  require 
the  Parole  Board  to  conduct  adversary 
hearings  in  the  nature  of  a  non-jury 
criminal  trial  in  order  to  revoke  parole 
of  a  person  whose  guilt  of  crime  has 
already  been  determined  in  a  criminal 
trial?  Appellants'  contentions  require 
us  to  decide  whether  the  procedural  safe- 
guards urged  are  commanded  (a)  by 
the  statutes  creating  the  Parole  Board, 
(b)  by  the  Administrative  Procedure 
Act,  (c)  by  the  Constitution. 

Background  of  Parole  System 
In  order  to  set  the  appellants'  claims 
in  context,  it  is  necessary  to  outline  the 
procedures  presently  followed  by  the 
Board  and  to  keep  in  mind  the  underly- 
ing purposes  of  parole.  The  United 
States  Parole  Board  was  established  by 
Congress  to  administer  the  parole  system 
as  a  part  of  the  program  to  rehabilitate 
federal  prisoners  and  restore  them  to 
useful  membership  in  society.  18  U.S.C. 
§§  4201-4207.''     The  rehabilitation  pro- 

"VVith  a  few  possible  exceptions,  all  of- 
fenders relcaHod  from  correctional  in- 
stitutions should  be  released  under  parole 
supervision,  and  parole  should  be  granted 
at  the  earliest  date  consistent  with  public 
safety  and  the  needs  of  rehabilitation. 
Decisions  pertaining  to  an  individual's 
parole  should  be  made  by  a  professionally 
competent  board.  The  type  and  degree  of 
supervision  should  be  adopted  to  the 
needs  of  the  individual  offender." 
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JT^iTi  of  thr  Kiirrnu  of  Prisons  inrUuloa 
vocational  trnininjr,  rducalion  nnd  tlic 
operation  of  industrioa  liy  Federal  Pris- 
on Iiulustrios.  Inc..  in  which  nsefiil  skills 
can  he  learned  ai\d  developed  and  the 
prisoners  hen(>fi((<d  from  part ieipal ion  in 
productive  activity  for  which  they  are 
paid.  IS  U.S.C.  §§  4121-4128.  Induce- 
ments to  rehahilitation  arc  also  held  out 
in  the  form  of  deductions  from  the  sen- 
tence hascd  on  work  record  and  pcncral 
behavior.  18  U.S.C.  §§  4161-4 16G.  At 
n  point  the  prisoner  may  be  afTorded  an 
opportunity  to  serve  part  of  the  sentence 
outside  the  prison  on  parole— condition- 
ni  relea.se  under  supervision  and  restric- 
tions but  with  liberty  not  othcrwi.sc  im- 
paired. 18  U.S.C.  §§  41G4,  4203.  Viola- 
tion of  a  condition  of  parole  can  lead  to 
arrest,  return  to  prison  and  revocation 
of  parole.  18  U.S.C.  §§  4205-4207.  Thus 
a  federal  prisoner  may  come  in  contact 
with  the  exercise  of  the  Board's  discre- 
tionary powers  on  two  occasions:  first 
when  parole  is  granted  and  second  when 
and  if  parole  is  revoked.  While  on  pa- 
role, he  is  in  frequent  contact  with  the 
Board's  field  representative,  the  parole 
ofTicer. 

The  general  category  of  parolees  can 
bo  broken  down  into  two  distinct  groups: 
mandatory  releasees  and  parolees.  Man- 
datory releasees  are  those  prisoners  who 
have  served  their  sentences  less  a  credit 
for  good  behavior,  18  U.S.C.  §  4161,  and 
for  industrial  or  employment  perform- 
ance "good  time,"  18  U.S.C.  §  4162. 
When  a  prisoner  has  sei-ved  his  sentence 
less  his  good  time  credit  he  is  entitled, 
.is  a  maitor  of  right,  to  be  released.  18 
U.S.C.  §  4163.  This  tj-pe  of  prisoner 
release  is  based  on  an  arithmetical  com- 
putation; there  is  no  discretion  in  the 
Bureau  of  Prisons  to  deny  release."  A 
mandatoiy  releasee  does  not  achieve  ab- 
solute freedom  upon  release  from  prison. 
For  a  period  of  time  equal  to  his  good 
time  allowance  less  180  days,  the  manda- 
tory releasee  is  treated  as  if  he  were 
released  as  a  parolee  and  is  subject  to 


supervision  by  the  United  Sfate.T  Parole 
Board.  18  U.S.C.  §  4164  (1058  cd.  Supp. 
II). 

\2,  .1]  Unlike  a  mandatory  releasee,  a 
parolee  g.iins  his  conditional  freedom 
a.s  the  result  of  the  cxcrci.se  of  discretion 
by  the  Parole  Board.  After  a  federal 
prisoner  has  served  a  prescribed  portion 
of  his  sentence,  18  U.S.C.  §§  4202,  4208, 
he  may  apply  for  ])arole.  18  U.S.C.  § 
4203;  Parole  Board  Directive  No.  1,  § 
2.12.  27  Fcd.Reg.  8488  (August  24, 
1962).  Each  applicant  for  parole  is  giv- 
en a  hearing  before  a  member  of  the 
Board  or  an  examiner,  at  the  federal 
prison  where  he  is  incarcerated.  If  he 
is  serving  a  term  of  more  than  one  year 
he  is  entitled  to  appear  at  the  hearing  in 
person.  Parole  Board  Directive  No.  1, 
§  2.15,  supra  at  8489.  The  hearing  offi- 
cer is  required  to  make  a  report  of  the 
interview  and  a  recommendation  to  the 
Board.  In  reaching  its  decision  the 
Board  considers  the  report,  the  recom- 
mendation of  the  examiner  and  all  in- 
formation concerning  the  prisoner,  gath- 
ered from  recommendations,  if  any,  of 
the  sentencing  judge,  from  the  Federal 
Bureau  of  Investigation,  prison  and  so- 
cial agencies.  Parole  Board  Directive 
No.  1,  §  2.14,  supra  at  8488.  On  the 
basis  of  this  information  the  Board  is 
empowered  to  apply  a  broad  congression- 
al standard.  The  Board  may  grant  pa- 
role when  it  is  of  the  opinion  "there  is  a 
reasonable  probability  that  such  prisoner 
will  live  and  remain  at  liberty  without 
violating  the  laws"  and  upon  "such  terms 
and  conditions  •  *  *  as  the  Board 
shall  prescribe."  18  U.S.C.  §  4203.  Im- 
plicit in  the  term  "reasonable  probabil- 
ity" is  a  recognition  that  the  Board  will 
err  sometimes  in  granting  conditional  re- 
lease with  the  result  that  the  prisoner 
must  be  returned  to  custody  to  serve  his 
unexpired  term.  The  Board's  discretion 
to  grant,  deny  or  revoke  parole  is  broad. 
Congress  has  granted  the  Board  power  to 
revoke  a  conditional  release  upon  deter- 


5.    However,  judgment  is  exercised  in  determining  "good  time"  credit. 
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mininp  that  n  condition  of  the  parole  has 
been  violated." 

This  first  contact  between  a  prisoner 
and  tlie  Board  which  leads  either  to  the 
initial  prant  of  or  denial  of  parole  is  not 
in  issue  in  this  case.  We  mention  it 
only  to  indicate  the  procedure  that  is 
followed  by  the  Board.  At  this  stage  the 
contact  between  prisoner  and  Board  in- 
cludes none  of  the  incidents  or  procedural 
safeguards  which  attend  a  criminal  trial 
because  the  Board,  at  this  stage,  must 
evaluate  the  prisoner's  record  as  a  whole 
to  determine  whether  he  is  a  good  risk 
for  parole;  if  he  is  thought  to  be  a  good 
risk,  he  is  released  on  parole. 

The  relationship  of  the  parolee  and  the 
Board  beginning  with  this  period  of  con- 
ditional release  may  be  described  as  the 
supervisory  or  regulatory  period.  Dur- 
ing the  period  of  parole,  the  prisoner  on 
conditional  liberty  is  subject  to  the  su- 
pervision of  the  Board  acting  through  a- 
federal  parole  ofncer.  18  U.S.C.  §  3G55 ; 
Dept.  of  Justice  Order  271-62,  §  0.126 
(b),  27  Fed.  Reg.  5172  (June  1,  19G2). 
The  promise  of  this  phase  of  the  rehabili- 
tation process  is  that  the  pri.'^;oner  has 
reached  a  jmint  where  further  incarcera- 
tion would  not  yield  greater  rehabilita- 
tion and  the  prisoner  has  progressed  to 
a  stage  where  he  is  believed  to  be  ready 
to  return  to  society  subject  to  minimal 
supervision.  If  a  parolee  thereafter 
meets  all  the  conditions  of  his  parole  he 
gains  absolute  freedom  on  the  date  when 
his  sentence  would  have  terminated.  In 
other  words,  the  parole  time  is  credited 
against  his  total  sentence  in  much  the 
same  manner  as  good  time  allowances 
are  given  to  prisoners.  However,  if  a 
parolee  violates  a  condition  of  parole  the 
conditional  release  may  be  revoked. 

It  is  the  revocation  stage  with  which 
we  are  concerned  in  these  appeals.     If 

6.  IS  U.S.C.  5  4207  "Rcvocntion  upon  rotak- 
inn  p.nroloc 

"A  prisoner  rct.nkon  upon  a  wnrrant  is- 
sued by  the  Bo.ard  of  Piirolc,  slinll  bo 
^vcn  nn  opportunity  to  appear  before  the 
Boanl,  a  member  tlioreof,  or  an  examiner 
dc.sicnatoil  by  the  Board. 

"The  Board  may  then,  or  at  any  tim« 
in  its  discretion,  revoke  the  order  of  pa- 


the  Board  finds  that  a  parolee  has  vio- 
lated a  condition  of  his  parole,  it  may 
revoke  parole  and  return  the  parole  vi- 
olator to  pri.son  where  he  will  "be  re- 
quired to  serve  all  or  any  part  of  the 
remainder  of  the  term  for  which  he  was 
sentenced."  18  U.S.C.  §  4207.  Stated  in 
another  way,  the  Board  has  the  power 
to  return  the  parole  violator  to  prison 
and  refuse  to  allow  him  credit  toward 
the  service  of  his  sentence  for  the  time 
spent  on  parole. 


The  Parole  Statute 
Appellants  recognize  that  the  parole 
statute,  18  U.S.C.  §§  4201-4210,  is  silent 
on  the  procedural  safeguards  which  they 
now  claim.  They  do  not  take  the  position 
that  the  words  "opportunity  to  appear 
before  the  Board"  in  18  U.S.C.  §  4207, 
comprehend  all  of  the  claimed  safe- 
guards. We  have  construed  those  words 
to  permit  parolees  to  be  represented  by 
retained  counsel,  Glenn  v.  Reed,  supra, 

I  and  to  present  voluntary  witnesses,  Reed 

|v.  Butterworth,  supra. 

From  our  review  of  the  nature  and 
purposes  of  parole  it  can  be  seen  that 
appellants  are  neither  totally  free  men 
who  are  being  proceeded  against  by  the 
government  for  commission  of  a  crime, 
nor  are  they  prisoners  being  disciplined 
within  the  walls  of  a  federal  penitentiary. 
They    stand    somewhere    between    these 

\two.  A  paroled  pri.soner  can  hardly  be 
regarded  as  a  "free"  man ;  he  has  al-. 
ready  lost  his  freedom  by  due  process  of 
law  and,  while  paroled,  he  is  still  a  con- 
victed prisoner  whose  tentatively  as- 
sumed progress  towards  rehabilitation  is 
in  a  sense  being  "field  tested."  Thus 
it  is  hardly  helpful  to  compare  his  rights 
in  that  posture  with  his  rights  before 
he  was  duly  convicted. 

roln  and  terminate  such  parole  or  modi- 
fy the  terms  and  conditions  thereof. 

"If  such  order  of  parole  sliall  be  re- 
voked and  the  parole  so  terminated,  the 
Baid  prisoner  may  be  required  to  serve 
nil  or  any  part  of  the  remainder  of  the 
term  for  which  he  was  sentenced." 
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The  Icjf.il  prococdinjr  most  comparable 
to  revoc.ition  of  parole  is  revocation  of 
probation.  The  Supreme  Court  has  con- 
nidcrcd  claims  by  probationers  that  they 
be  accorded  full  dress  he;irins:s  by  the 
District  Court  before  revocation  and  in 
each  instance  the  Court  has  rejected  tho 
claim.  Burns  v.  United  States,  287  U.S. 
216.  53  S.Ct.  154,  77  L.Ed.  206  (1932). 
In  Escoc  V.  Zcrbst,  295  U.S.  490,  493,  55 
S.Ct.  818,  819,  79  L.Ed.  1560  (1935) 
Justice  Cardozo,  speaking  for  the  Court, 
said: 

"Clearly  the  end  and  aim  of  an 
appearance  before  the  court  must  be 
to  enable  an  accused  probationer  to 
explain  away  the  accusation.  *  * . 
This  does  not  mean  that  he  may  in- 
sist upon  a  trial  in  any  strict  or 
formal  sense.  *  *  *  It  does  mean 
that  there  shall  be  an  inquiry  so 
fitted  in  its  range  to  the  needs  of 
the  occasion  as  to  justify  the  con- 
clusion that  discretion  has  not  been 
abused  by  the  failure  of  the  in- 
quisitor to  carry  the  probe  deeper." 

In  Williams  v.  People  of  State  of  New 
York,  337  U.S.  241,  250,  69  S.Ct.  1079, 
1084,  93  L.Ed.  1337  (1949),  the  Court 
(per  Justice  Black)  dealing  with  the  use 
by  a  sentencing  judge  of  probation  re- 
ports in  making  the  choice  between  a 
death  sentence  and  life  imprisonment 
said: 

"We  must  recognize  that  most  of 
the  information  now  relied  upon  by 
judges  to  guide  them  in  the  intelli- 
gent imposition  of  sentences  would 
be  unavailable  if  the  information 
were  restricted  to  that  given  in  open 
court  by  witnesses  subject  to  cross- 
examination.    «    •    • 

7.  Compare  the  statutory  authority  of  the 
Paroli;  Ro.ird  vis-a-vis  parole  revocation, 
IS  U..S.C.  «§  4201-4210,  with  that  of 
tl)e  various  District  Courts  vis-a-vis  pro- 
bation revorntion,  18  U.S.C.  5§  :\C,r,l- 
3<w:{.  Xoto  the  breadth  of  the  District 
Court's  autliority: 

"As  speedily  as  possible  after  ar- 
rest the  probationer  slinll  be  taken 
before  the  court  for  the  district  hav- 
ing jurisdiction  over  him.  Thereupon 
tho    court    may    revoke    the    probation 


"The  type  and  extent  of  this  Infor- 
mation [probation  reports]  make  to- 
tally impractical  if  not  impossible 
open  court  testimony  with  cross-ex- 
amination. Such  a  procedure  could 
endlcs.sly  delay  criminal  administra- 
tion in  a  retrial  of  collateral  issues. 
*  •  •  The  due  process  clause 
should  not  be  treated  as  a  device  for 
freezing  the  evidential  procedure  of 
sentencing  in  the  mold  of  trial  pro- 
cedure." 

See  Williams  v.  State  of  Oklahoma,  358 
U.S.  576,  79  S.Ct.  421,  3  L.Ed.2d  516 
(1959). 

[4]  While  there  are  distinguishing 
factors  between  probation  and  parole,  the 
underlying  purposes  are  closely  allied. 
In  each  the  entity  which  grants  is  the 

V  entity  which  is  empowered  to  revoke. 
In  each  situation  the  revoking  authority 
is  being  exercised  pursuant  to  explicit 

;  statutory  authority.'  Moreover  that 
power  is  being  exercised  by  a  person  or 
persons  experienced  in  sifting  and  weigh- 
ing evidence  and  evaluating  the  factors 
involved  in  the  grant  or  revocation  of 
conditional  freedom.  Congress,  which 
is  the  source  of  both  of  these  penological 
devices  has  given  no  indication  that  the 
revocation  of  parole  should  be  more  difli- 

'  cult  or  procedurally  different  than  revo- 
cation of  probation. 

The  Administrative  Procedure  Act 

[5]  Appellants  next  urge  that  various 
sections  of  the  Administrative  Proce- 
dure Act,  5  U.S.C.  §§  1004-1006,  apply 
to  revocation  proceedings  before  the 
Board  and  as  such  guarantee  to  them  the 
various  safeguards  which  were  denied 
them.     In   order   for   these   sections  of 

"  and  require  him  to  serve  the  sentence 
imposed,  or  any  lesser  sentence,  and, 
if  imposition  of  sentence  was  suspended, 
may  impose  any  sentence  which  might 
oricinally     have     been     imposed."       18 

U.S.C.  §  .^o.l.^. 

Similarly,  the  Parole  Board,  in  revoking 
parole,  may  require  the  parolee  "to  serve 
nil  or  any  part  of  the  remainder  of  the 
term  for  which  be  waa  sentenced."  18 
U.S.O.  S  4207. 
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the  Administrative  Procedure  Act  to  be 
applicable  to  the  Parole  Board,  the  Board 
must  fit  the  description  of  5  U.S.C.  § 
1004:  "In  every  case  of  adjudication  re- 
quired by  statute  to  be  determined  on 
the  record  after  opportunity  for  an  agen- 
cy hoarintr    *    *    *." 

These  words  limit  coverage  of  the  Ad- 
ministrative ProctxUirc  Act  to  ajrehcies 
which  arc  required  by  their  own  statute 
of  creation  to  adjudicate,  after  hearing. 
Our  conception  of  the  functions  of  the 
Board,  discussed  in  this  opinion,  leads  us 
to  the  conclusion  that  the  Board  does 
not  adjudicate,  nor  is  it  required  to  hold 
hearings,  in  the  sense  that  those  words 
are  employed  in  the  Administrative  Pro- 
cedure Act.* 

Suffice  it  to  point  out  with  regard  to 
appellants'  claim  to  appointed  counsel, 
that  the  Administrative  Procedure  Act, 
5  U.S.C.  §  1005(a),  if  it  were  held  to 
apply,  provides  only  that  a  person  com- 
pelled to  appear  before  an  agency  "shall 
be  accorded  the  right  to  be  accompanied, 
represented,  and  advised  by  counsel  or, 
if  permitted  by  the  agency,  by  other 
qualified  representative."  Thus  the  Ad- 
ministrative Procedure  Act  does  not  re- 
quire appointment  of  counsel  for  an  in- 
'digent.  The  parole  statute,  18  U.S.C. 
§  4207,  construed  by  this  court  in  Glenn 
v.  Reed,  supra,  provides  for  the  right 
to  be  represented  by  retained  counsel 
when  appearing  before  the  Board  on  rev- 
location  of  parole.    ' 

The   Constitutional  Claims 

[6]  In  view  of  the  sweeping  consti- 
tutional contentions  for  an  adversary 
type  hearing  we  will  deal  with  each  point 
separately.*  Preliminarily,  we  note  that 
the  various  safeguards  to  which  the  ap- 
pellants say  they  are  entitled  are  essen- 
tially those  established  by  the  Sixth 
Amendment.  The  appellants  do  not  ex- 
plicitly urge,  nor  would  we  accept  the 

8.  Son  Mooro  V.  Roiil,  142  F.Supp.  481 
(D.D.C.IO.IH),  rov'd  on  otlior  eroundR, 
KX)    U.S.App.D.C.    373,    240    F.2d    G54 

(1057). 

9.  See  (liHcuBsion  of  problems  relating  to 
revocation     of     probation     and     parole: 


contention  that  the  Sixth  Amendment 
applies  to  parole  revocation  proceedings. 
The  Sixth  Amendment  by  its  terms 
governs  only  "criminal  pro.secutions." 
Coun.sclman  v.  Hitchcock,  142  U.S.  547, 
6G3,  12  S.Ct.  195,  35  L.Ed.  1110  (1802). 
Compare  Levinc  v.  United  States,  302 
U.S.  GIO.  GIG,  80  S.Ct.  10.'58,  4  L.Ed.2d 
"  989  (19G0)  and  Strickland  v.  United 
States,  114  F.2d  556  (4th  Cir.  1940). 
But  appellants  urge  that  the  various  ele-' 
ments  of  the  Sixth  Amendment  relating 
to  venue,  notice  of  charge,  confrontation, 
compulsory  process  for  witnesses  and 
right  to  counsel,  are  included  in  the  due 
process  restrictions  of  the  Fifth  Amend- 
ment as  they  apply  to  actions  of  the 
Parole  Board. 

[7]  The  Bureau  of  Prisons  and  the 
Parole  Board  operate  from  the  basic 
premise  that  prisoners  placed  in  their 
custody  are  to  be  rehabilitated  and  re- 
stored to  useful  lives  as  soon  as  in  the 
Board's  judgment  that  transition  can  be 
safely  made.  This  is  plainly  what  Con- 
gress intends.  Thus  there  is  a  genuine 
identity  of  interest  if  not  purpose  in  the 
prisoner's  desire  to  be  released  and  the 
Board's  policy  to  grant  release  as  soon 
as  possible.  Here  there  is  not  the  atti-' 
tude  of  adverse,  conflicting  objectives  as 
between  the  parolee  and  the  Board  in-' 
herent  between  prosecution  and  defense! 
in  a  criminal  case.  Here  we  do  not 
have  pursuer  and  quarry  but  a  relation- 
ship partaking  of  parens  patriae.  In  a,' 
real  sense  the  Parole  Board  in  revoking 
parole  occupies  the  role  of  parent  with- 
drawing a  privilege  from  an  errant  child 
not  as  punishment  but  for  misuse  of  the 
privilege.  "Probation  workers  making 
reports  of  their  investigations  have  not 
been  trained  to  prosecute  but  to  aid 
offenders."  Williams  v.  People  of  State 
of  New  York,  337  U.S.  at  249,  G9  S.Ct. 
at  1084.  Perhaps  the  more  correct  view 
is   that   retributive   justice   is   satisfied 

I  link,  Tlio  Appliontinn  of  Con.stitiilionnl 
StniwliirtlH  of  Protection  to  Prolmtioii,  29 
U.Chi.L,.Ucv.  483  (1002)  ;  Wcihofcn, 
RevokinR  Probntion,  Pnrole  or  Pardon 
witiiout  a  Honring,  32  J.  of  Crim.L.  & 
Criminology  631  (1941). 
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by  tlic  conviction  Avlicroaa  tlic  F:c7itnicc 
i9  a  process  of  tiTatnicnt.  It  is  inijior- 
tant  to  boar  this  in  mind  in  determining 
whether  there  would  be  any  pain  to  the 
parol(>e  or  to  society  in  takinjf  steps 
vuKed  by  the  dissentiiiR  opinions  which 
(end  lo  equate  parole  processes  with 
criminal  prosecutions. 

[8]  Appoivlcd  Counsel:  Appellant3 
concede  that  Con>::ress  has  not  authorized 
the  Parole  Board  to  appoint  counsel  for 
indigent  parolees  appearing  before  it 
and  that  Conpress  has  not  empowered 
the  federal  courts  to  make  such  appoint- 
ments. The  decisions  of  this  court  which 
hold  that  the  parolee  must  be  advised  of 
his  ripht  to  have  retained  counsel  present 
are  based  on  judicial  construction  of  the 
words  "opportunity  to  appear  before  the 
iBoard"  in  18  U.S.C.  §  4207.  Glenn  v. 
Reed,  110  U.S.App.D.C.  85,  289  F.2d  462 
(1061);  Robbins  v.  Reed,  106  U.S.App. 
D.C.  51,  269  F.2d  242  (1959).  Cf.  Moore 
V.  Reid,  100  U.S.App.D.C.  373,  246  F.2d 
654  (1957)  ;  Fleming  v.  Tate,  81  U.S. 
App.D.C.  205,  156  F.2d  848,  affirming 
In  re  Tate,  63  F.Supp.  961  (D.D.C. 
]1946).  They  do  not  stand,  for  the  propo- 
sition that  the  presence  of  counsel  is 
1  mandatory  whenever  a  parolee  appears 
before  the  Board  or  that  parole  revoca- 
tion proceedings  were  to  become  adver- 
sary proceedings. 

In  Coppedge  v.  United  States,  369  U.S. 
438.  82  S.Ct.  917,  8  L.Ed.2d  21  (1962), 
the  Supreme  Court  did  not  place  an  indi- 
gent's right  to  counsel  and  a  free  tran- 
script in  judicial  proceedings  on  any 
command  of  the  Constitution,  but  more 
narrowly  on  its  interpretation  of  a  stat- 
ute, 28  U.S.C.  §  1915.  No  case  has  yet 
held  that  an  interested  party  in  an  ad- 
ministrative or  regulatory  proceeding  is 
entitled  to  be  furnished  with  counsel  if 
he  cannot  afTord  one  of  his  own  choice. 

We  hold  due  process  does  not  require 
that  indigent  parolees  be  provided  with 
appointed  counsel  when  they  appear  be- 
fore the  Parole  Board  in  revocation  pro- 
ceedings. 

[9, 10]  Confrontation  and  Cross  Ex- 
amination:   Appellants  claim   that  due 


I)rocesa  in  the  context  of  a  parole  revoca- 
tion requires  that  they  be  allowed  to 
cross-examine  the  informants  who  sup- 
plied the  Board  with  information  on 
which  revocation  is  based.  The  parole 
revocation  ])rocess  is  neither  a  "criminal 
pro.'UTution"  nor  an  adversary  proceed- 
ing in  the  usual  sen.so  of  that  term.  The 
primary  issue  before  the  Board  is:  Has 
the  parolee  violated  a  condition  of  his 
parole?  Even  if  this  determination  is 
adverse  to  the  parolee  the  Board  has 
discretion  to  continue  his  parole  notwith- 
standing a  violation.  In  accord  with  this 
generally  accepted  view  of  the  nature 
of  parole  as  an  integral  part  of  the  re- 
habilitation process,  we  hold  that  due 
process  does  not  require  the  Board  to  al- 
low cross-examination  of  its  sources  of 
information  in  parole  revocation  proceed- 
ings.   See  Williams  v.  New  York,  supra. 

Greene  v.  McElroy,  360  U.S.  474,  79 
S.Ct.  1400,  3  L.Ed.2d  1377  (1959),  re- 
lied on  by  appellants,  does  not  require 
that  the  Board  produce  its  informants 
for  cross-examination  by  a  prisoner 
charged  with  parole  violation.  The 
Greene  case  held  that  absent  clear  con- 
gressional authorization  the  Department 
of  Defense  could  not  establish  a  secur- 
ity clearance  program  for  employees  of 
private  employers  engaged  in  perform- 
ing government  contracts  where  secur- 
ity clearance  and  hence  continued  em- 
ployment could  be  denied  without  hear- 
ing and  opportunity  to  confront  and 
cross-examine  informants  relied  upon 
to  deny  the  clearance.  No  constitution- 
al issue  was  decided;  the  Court  sim- 
ply held  that  neither  Congress  nor  the 
President  had  authorized  the  Defense  De- 
partment to  establish  a  program  which 
did  not  provide  for  confrontation  and 
cross-examination  of  persons  whose  tes- 
timony was  relied  upon  by  the  govern- 
ment. Earlier,  in  Escoe  v.  Zerbst,  295 
U.S.  490,  493,  55  S.Ct.  818,  79  L.Ed. 
1566  (1935),  the  Court  had  held  that  the 
requirement  of  a  hearing  in  revocation 
of  probation  was  not  rooted  in  the  Con- 
stitution but  upon  what  Congress  pro- 
vided.    Cf.  Hannah  v.  Larche,  363  U.S. 
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420.  410.  SO  S.Ct.  1602,  4  L.Ed.2d  1307 
(19G0). 

[11]  The  relatively  narrow  thriiflt  of 
the  Greene  hoUlinjr  wa.s  un<lor.scorod  in 
the  later  case  of  Cafeteria  nnd  Restau- 
rant Workers  v.  McElroy,  3G7  U.S.  886, 
894.  81  S.Ct.  1743.  1748,  G  L.Kd.2d  1230 
(19G1),  where  the  Court  pointed  out 
"The  Fifth  Amendment  docs  not 
require  n  trial-type  hearing  in  every 
conceivable  case  of  government  im- 
pairment of  private  interest.  *  * 
The  very  nature  of  due  process  ne- 
gates any  concept  of  inflexible  pro- 
cedures universally  applicable  to  ev- 
ery imaginable  situation.  Federal 
Communications  Comm'n  v.  WJR, 
337  U.S.  265,  275-276  [69  S.Ct. 
1097.  93  L.Ed.  1353];  Hannah  v. 
Larchc,  3G3  U.S.  420,  440,  442 
[80  S.Ct.  1502,  4  L.Ed.2d  1307]; 
Hagar  v.  Reclamation  District  No. 
108,  111  U.S.  701,  708-709  [4 
S.Ct.  663,  23  L.Ed.  569].  "'[D]ue 
process,"  unlike  some  legal  rules,  is 
not  a  technical  conception  with  a 
fixed  content  unrelated  to  time,  place 
and  circumstances.*  It  is  'compound- 
ed of  history,  reason,  the  past  course 
of  decisions  *  *  *.'  Joint  Anti- 
Fascist  [Refugee]  Comm.  v.  Mc- 
Grath,  341  U.S.  123,  162-163  [71  S. 
Ct.  624.  95  L.Ed.  817]  (concurring 
opinion). 

"As  these  and  other  cases  make 
clear,  consideration  of  what  pro- 
cedures due  process  may  require  un- 
der any  given  set  of  circumstances 
must  begin  with  a  determination  of 
the  precise  nature  of  the  government 
function  involved  as  well  as  of  the 
private  interest  that  has  been  af- 
fected by  governmental  action, 
"Where  it  has  been  possible  to  char- 
acterize that  private  interest  (per- 
haps in  oversimplification)  as  a 
■mere  privilege  subject  to  the  Ex- 
ecutive's plenary  pov/er,  it  has  tra- 
'ditionally  been  held  that  notice  and 
hearing  are  not  constitutionally  re- 
quired. Oceanic  Stream  Navigation 
Co.  V.  Stranahan,  214  U.S.  320,  340-' 
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343  [20  S.Ct.  671,  53  L.Ed.  1013]; 
State  ox  rcl.  Kiiau/f  v.  Shaughiica.sy, 
338  U.S.  537  [70  S.Ct.  309,  94  L.Ed. 
317];  Jay  v.  Uoyd,  351  U.S.  345, 
354-.358  [76  S.Ct.  919,  100  L.Ed. 
1242];  cf.  Buttfield  v.  Strnnahan, 
192  U.S.  470,  497  [24  S.Ct.  349,  48 
L.Ed.  525].     (Footnote  omitted.)" 

Without  indulging  in  semantical  exer- 
cises .13  to  whether  the  operation  of  the 
parole  system  gives  rise  to  "rights"  or 
"privileges"  in  the  parolee,  we  should 
note  that  there  are  obvious  factual  dis- 
tinctions between  attempted  govern- 
mental action  which  destroyed  the  means 
of  livelihood  of  an  engineer  employed  by 
a  private  contractor  and  governmental 
relations  with  a  convicted  prisoner  re- 
leased subject  to  certain  conditions  be- 
fore completing  a  sentence  imposed  after 
full  due  process  criminal  trial.  The  very 
conditions  imposed — which  are  not  chal- 
lenged here — could  not  be  imposed  on  a 
person  not  convicted  and  under  sentence. 
The  United  States  cannot  constitutional- 
ly impair  a  citizen's  right  to  leave  the 
District  of  Columbia  or  frequent  pool 
halls,  but  it  can  do  so  to  Hyser  and  the 
other  appellants,  whose  freedoms  have 
been  substantially  abridged  in  accord 
with  the  requirements   of  due   process. 

[12]  Access  to  Board  Files:  Appel- 
lants claim  that  they  are  constitutionally 
entitled  to  examine  the  confidential  re- 
ports made  by  Parole  Officers  and  the 
Board's  staff.  In  light  of  our  view  of  the 
purpose  of  parole  and  of  the  revocation 
process,  we  hold  that  appellants  are  not 
entitled  to  discovery  of  the  Board's  files. 
See  Williams  v.  People  of  State  of  New 
York,  337  U.S.  241,  250,  69  S.Ct.  1079, 
93  L.Ed.  1337. 

[13-15]  Right  to  compulsory  proc- 
ess: Appellants'  next  contention  is  that 
due  process  requires  that  they  be  afford- 
ed compulsory  process  to  procure  wit- 
nesses. They  concede,  as  they  must,  that 
Congress  has  not  invested  the  Parole 
Board  with  subpoena  power  and  that  this 
important  power  is  not  an  inherent  at- 
tribote  of  agency  authority.    We  cannot 
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road  it  into  the  statiilc.'**  As  to  the  con- 
slitutional  claim,  it  is  sufficient  to  note 
tliat  the  rarolc  Board  is  not  bound  by  the 
rules  of  evidence  in  considerinjf  infor- 
mation relatinp  to  parole  violation.  It  is 
the  established  practice  of  the  Board  to 
consider  all  communications,  i.  e.,  af- 
fidavits, letters,  teleprams,  prison  rec- 
ords, even  though  hearsay  in  the  strict 
evidentiary  sense,  in  reaching  a  conclu- 
sion. This  flexibility  affords  greater 
protection  to  allcped  violators  than  would 
be  allowed  in  an  adversary  proceeding 
with  conventional  rules  of  evidence.  It 
permits  the  Board  to  consider  all  rele- 
vant information  which  may  be  helpful 
to  the  parolee.  To  hold  that  compulsory 
process  is  constitutionally  required 
would  imply  that  revocation  hearings  are 
comparable  to  criminal  prosecutions 
rather  than  to  administrative  processes 
within  the  framework  of  prisoner  reha- 
bilitation and  penal  administration.  Our 
treatment  and  directives  relating  to  the 
preliminary  interview  later  in  this  opin- 
ion will  ameliorate  some  of  the  handicaps 
which  confront  r.  parolee  upon  his  arrest 
for  parole  violation. 

[IG]  As  a  pr.ictical  matter  we  think 
that  in  cases  where  the  parolee  disputes 
the  acts  or  conduct  relied  upon  as  a  pa- 
role violation,  the  question  whether  there 
is  evidence  to  support  Parole  Board  ac- 
tion can  in  the  extreme  cases  be  dealt 
with  on  judicial  review  notwithstanding 
the  relatively  narrow  scope  of  that  re- 
view. Moore  v.  Reid,  100  U.S.App.D.C. 
373,  246  F.2d  G54  (1957). 

[17]  Obviously  resort  to  the  courts 
will  be  minimized  if  before  revoking  pa- 
role the  Board  di.scloses  to  the  parolee  the 
maximum  amount-  of  information  con- 
cerning parole  violation  and  the  infor- 
mants  relied  upon.  It  must  be  remem- 
bered that  cases  coming  before  the 
courts  for  review  of  Board  action  will 
involve  n'lativ<ly  narrow  iKMU<.'s.  It  can 
be  assumed  that  where  Board  action 
rests  on  a  criminal  conviction  while  on 
parole,  judicial  review  will  be  sought 
infrequently  and  relief  will  be  granted 


in  only  extraordinary  circumstances,  if 
ever.  This  same  situation  is  likely  to 
prevail  where  the  parolee  admits  the 
parole  violation.  Judicial  review  of 
Board  action  with  respect  to  a  finding  of 
parole  violation  is  admittedly  narrow 
and  limited.  Even  more  limited  is  ju- 
dicial review  of  the  Board's  judgment  as 
to  what  it  should  do  about  the  violation. 
Once  the  violation  is  established  or  ad- 
mitted, the  exercise  of  discretion  in  de- 
termining whether  or  not  parole  should 
be  revoked,  represents  a  very  high  form 
of  expert  regulatory  and  administrative 
judgment  and  the  expert  appraisal  of 
the  Parole  Board  in  this  area  can  be  re- 
garded as  almost  unreviewable. 

II 

Viewing  the  contentions  collectively, 
there  emerges  a  common  thread  of  com- 
plaint that  a  parolee  may  be  arrested  for 
parole  violation  and  returned  to  a  prison 
far  from  his  authorized  place  of  resi- 
dence where,  in  most  cases,  the  alleged 
violation  took  place.  Distance  alone,  it 
is  argued,  makes  it  difficult  if  not  impos- 
sible to  collect  informnlion  or  produce 
wiliicsscM  favorable  to  tlu>  iJiiroleo.  Ad- 
ditionally it  is  argued  that  if  there  is  a 
substantial  time  lapse  between  the  ar- 
rest and  the  appearance  before  the 
Board,  this  adds  another  obstacle  to  se- 
curing information  by  the  parolee.  We 
therefore  turn  to  an  examination  of  the 
administrative  steps  leading  to  and  fol- 
lowing an  arrest  for  parole  violation. 

[18]  Information  concerning  alleged 
parole  violations  may  come  from  various 
sources  including  private  citizens,  po- 
lice, members  of  the  parolee's  family. 
Compare  Parole  Board  Directive  §  2.14, 
supra  at  8488.  It  may  come  to  the  Pa- 
role Board,  the  Attorney  General  or  the 
Parole  Officer.  From  whatever  source, 
the  information  leads  to  an  administra- 
tive arrest  warrant  only  if  it  is  brought 
to  the  notice  of  the  Board  by  an  a[)plica- 
tion  for  a  warrant  as  provided  by  Con- 
gress. It  seems  clear  that  the  Board  has 
no  inherent  power  to  issue  warrants  or 
effect  an  arrest  for  retaking  and  that  its 


10.    Sec  I  Davie,  Administrative  Law  Treatise  5  303  (105S). 
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powers  derive  from  Conpresa."  To  im- 
plomont  the  statutory  authority,  the 
Board  has  adopted  a  regulation  which 
provides:  "If  a  parolee  or  mandatory 
releasee  violates  any  of  the  conditions 
under  which  he  shall  have  been  released, 
and  satisfactory  evidence  is  presented  to 
the  Board,  a  warrant  may  be  issued  and 
the  offender  returned  to  an  institution." 
Parole  Board  Directive  No.  1,  §  2.35,  27 
Fcd.Rep.  8490  (Aug.  24,  1962).  See  also 
id.  §  2.37  (warrant  shall  be  issued  only 
by  the  Board  or  a  member  thereof.) 

It  seems  clear  from  the  statute  and  the 
Bo-ivd's  rules  that  the  administrative  ar- 
rest warrant  can  issue  only  on  "satisfac- 
tory evidence"  i.  e.,  on  information  on 
which  the  Board  is  prepared  to  rely  for 
that  purpose.  It  is  equally  clear  that  in 
issuing  a  warrant  the  Board  or  its  mem- 
ber makes  only  a  tentative  or  prelim- 
inai'y  evaluation  finding  to  the  effect  that 

1 1.  IS  U.S.C.  §  ■420.')  provides  : 

"A  warr.int  for  the  rct.akinjr  of  nny 
United  States  prisoner  who  li.ns  violated 
his  p.Trolc,  n\ny  be  issued  only  by  the 
Co.ird  of  Parole  or  n  member  thereof 
nml  within  the  m.aximum  term  or  terms 
for  which  he  was  sentenced.  The  un- 
expired term  of  imprisonment  of  nny 
such  prisoner  shall  begin  to  run  from 
the  date  he  is  returned  to  the  custody 
of  the  Attorney  General  under  said  war- 
rant, and  the  time  the  prisoner  was  on 
pnrolo  shall  not  diminish  the  time  he  was 
sentenced  to  serve." 

The  present  section  420.')  is  an  amal- 
gamation of  former  §§  717  and  72.*?c  of 
Title  18.  Section  717  provided  that  a 
warrant  may  issue  only  upon  "reliable 
information."  The  merger  of  the  two 
seftions  occurred  in  the  1948  recodifica- 
tion of  Title  IS.  The  reviser's  notes  in- 
dicate that  the  omission  of  the  words 
"reliiihlo  information"  was  probably  a 
drafting  oversight.  There  is  no  express 
rcfiTi-ncc  of  congressional  intent  that 
woul'l  indicate  that  the  change  was  in- 
tentional. 

12.  The  holdings  on  this  score  arc  limited. 
With  one  exception,  the  cases  we  have 
found  which  discuss  the  question  of  tlio 
requirements  of  cause  upon  whifli  the 
wiirrunt  may  issue  arose  under  the  old 
stntulory  language  of  18  U.S.C.  §S  717, 
72.'{c.  United  States  ox  rcl.  De  Lucia 
V.  O'Donoviin.  H2  F.Stipp.  435  (N.D.Ul. 
194S).  nfrVl  178  F.2d  87G  (7th  Cir.  1041>), 
appeal  dismissed.  340  U.S.  886,  71  S.Ct 
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roa.sonable  grounds  or  cause  appcar.T  to 
justify  a  belief  that  the  parole  conditions 
have  been  violated. '^  This  phase  can  be 
analogized  to  the  proces.ses  by  which  a 
criminal  arrest  warrant  issues  although 
Congress  evinced  no  intent  to  require 
precisely  the  same  formalities  and  safe- 
guards as  to  those  contained  in  the  Con- 
stitution for  criminal  arrests.  We  are 
not  advised  whether  the  warrant  recites 
the  specific  parole  violations  charged.  It 
appears  that  a  conclusory  statement  of 
violation  of  conditions  of  parole  may  be 
what  is  now  provided. 

When  a  parolee  is  taken  into  custody 
under  a  Board  warrant  he  is  technically 
in  the  custody  of  the  Attorney  General 
and  is  detained  temporarily  in  an  avail- 
able jail  or  detention  institution  and 
thereafter  transported  to  a  federal  peni- 
tentiary." The  length  of  this  temporary 
incarceration  near  the  place  of  retaking 

20't,  05  L..FA.  G43  (1050),  on  remand  for 
hearing  on  the  merits,  107  F.Supp.  347 
(N.D.II1.1052) ;  Story  v.  Rives,  G8  App. 
D.C.  325,  07  F.2d  182  (10.*i8) ;  Chris- 
tianson  v.  Zerbst,  80  F.2d  40  (10th  Cir. 
1037).  In  Iliatt  v.  Compagnn,  82  F. 
Supp.  295  (N.D.Ga.l048).  rcv'd,  178  F.2d 
42  (5th  Cir.  1040),  aff'd  by  an  equ.iUy 
divided  court.  340  U.S.  880,  71  S.Ct.  102, 
05  L.Ed.  039  (1950).  the  Fifth  Circuit, 
obiter  dictum,  said  "There  is  nothing  in 
the  present  statute,  of  force  since  Sop- 
tembcr  1.  1948,  requiring  that  the  w>ir- 
rant  be  based  on  'reliable  information' 
ns  stated  in  former  Title  18,  Section  717." 

13.  18  U.S.C.  §  4200  provides  that  tho 
arresting  officer  "shall  execute  such  war- 
rant by  taking  such  prisoner  and  return- 
ing him  to  the  custody  of  the  Attorney 
General."  Sec  Parole  Board  Directive 
No.  1.  §  2.38.  27  Fcd.Reg.  8400  (Aug. 
24.  1902). 
18  U.S.C.  §  4082  provides: 

"Persons  convicted  of  an  offense  against 
the  United  States  shall  be  committed,  for 
such  terms  of  imprisonment  as  the  court 
may  direct,  to  the  custody  of  the  Attorney 
Gei\ernl  of  the  United  States  or  his  au- 
thorized representative,  who  shall  des- 
ignate tho  places  of  confinement  where 
the   sentences   shall   be   served. 

"Tho  Attorney  General  may  dcsignato 
nny  available,  suitable,  and  appropriate, 
institutions,  whether  maintained  by  tho 
Federal  Government  or  otherwise,  or 
whether   within   or  without   the   judicial 
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nrpc-irs  to  be  (Ictcmiincd  at.  least  in  part 
by  the  availability  of  suitable  transporta- 
tion and  custodial  olTicora  who  transport 
the  parolee.  After  he  is  returned  to  the 
federal  prison  the  Parole  Board  grants 
him  an  "opportunity  to  appear."  See 
Glenn  v.  Reed,  supra,  and  Rccd  v.  Butter- 
worth,  Rupra. 

The  steps  surrounding  the  retaking  of 
a  parolee  may  be  summarized  .is  follows: 

1.  Receipt  and  prclimin.iry  evalua- 
tion of  information  of  alleged 
parole  violation.. 

2.  Application  to  Board  for  admin- 
istrative warr.nnt  for  retaking 
and  issuance  of  the  warrant. 

3.  Service  of  warrant,  retaking  of 
parolee  and  temporary  detention 
in  available  detention  quarters. 

4.  Transportation  of  parolee  to  a 
federal  prison, 

5.  Preliminary  interview  with  pa- 
rolee by  Board  representative. 

6.  Hearing  before  Board  on  al- 
leged violation  of  parole  condi- 
tions. 

Fundamentally  the  Parole  Board's  in- 
terest and  its  objective  are  to  release  a 
prisoner  as  soon  as  he  is  a  good  parole 
risk  and  to  allow  him  to  remain  at  lib- 
erty under  supei^vision  as  long  as  he  is  a 
good  risk.  However,  in  providing  for  a 
warrant  type  of  procedure  for  retaking 
parolees  thought  to  have  violated  parole 
conditions,  Congress  has  recognized  the 
need  for  some  minimal  procedural  safe- 
guards to  prevent  or  reduce  the  conse- 
quences of  the  Board's  receiving  erro- 
neous information  or  of  erroneous  ac- 
tion by  the  Board's  representatives." 

[19]  We  have  noted  that  the  parole 
of  pri.soners  is  one  of  the  chief  tools  in 
the  rehabilitation  process.     The  proce- 

distrirt    in    which    the    person    was    con- 
victed. 

"Tlic  Attorney  General  may  order  any 
inmate  transferred  from  one  inntitution 
to  another.    •     •    •  •• 

14.  In  the  fiHcal  year  1900,  the  Board  ia- 
•ued  1,010  warrants  for  arrest  of  parolA 
Tiolators  and  070  warronta  for  the  arrest 


dures  for  terminating  parole  arc  simply 
an  acknowledgement  that  in  granting  pa- 
role .some  errors  will  be  made  and  the 
errant  parolee  must  be  retaken  for  his 
own  good  as  well  as  that  of  society.  The 
moi:e  relaxed  are  the  standards  for  pa- 
role release  the  greater  will  be  the  pro- 
portion of  such  "errors."  Congress  had 
a  dual  pun>osc  in  netting  up  a  statutory 
provision  for  the  issuance  of  an  adminis- 
trative arrest  warrant  for  parolees:  (1) 
provide  a  means  to  retake  the  parolee 
and  to  pursue  inquiry  into  the  alleged 
revocation,  and  (2)  provide  minimum 
safeguards  for  the  parolee.  The  Board 
recognized  this  in  its  regulations  making 
the  issuance  of  a  warrant  depend  upon 
the  existence  of  "satisfactory  evidence." 
Parole  Board  Directive  No.  1,  §  2.35,  27 
Fed. Reg.  8490  (Aug.  24,  1962). 

[20,  21]  It  is  therefore  plain  that  pa- 
role cannot  bo  revoked  arbitrarily,  as  for 
example  to  supply  the  prison  with  a  pa- 
rolee who  is  a  trained  medical  technician. 
Revocation  must  be  for  "cause."  "Satis- 
factory evidence"  of  parole  violation 
must  appear.  The  basis  for  Board  ac- 
tion in  revoking  parole  must  have  a  ra- 
tional and  legitimate  relationship  to 
whether  the  parolee  is  a  good  parole 
risk.  What  constitutes  such  cause  is 
left  by  Congress  to  the  discretion  of 
the  Board  and  judicial  review  of  its  ex- 
ercise is  very  limited.  The  functions  of 
the  Parole  Board  involve  the  applica- 
tion of  blended  concepts  of  criminology, 
penology,  and  psychology,  and  if  the 
doctrine  of  "administrative  expertise" 
should  carry  weight  anywhere  it  should 
do  so  in  this  area.  It  is  worth  repeating 
that  the  Board  which  revokes  parole  ia 
the  same  Board  which  grants  parole; 
its  whole  orientation  is  to  release  pris- 
oners and  to  keep  them  at  liberty. 

of  mandatory  release  violators.  Ann. 
Rep't  of  the  Attorney  General  of  the 
United  States  428-430. 

During  tlio  fiscal  year  ending  June  30, 
1000,  the  Parole  Board  held  12,040  hear- 
ings of  all  types,  of  which  a  substnntinl 
number  were  violator  hearings.  Ann. 
Rep't  of  the  Attorney  General  of  the  Unit- 
ed Stotca416  (1000). 
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[22,  23]  The  entire  statutory  scheme 
of  parole  and  the  formalizing  of  the  revo- 
cation procoiiuros  show  that  ConRrosa  in- 
tended and  the  Board  has  undertaken  to 
establish  a  relakinjr  process  based  on 
concepts  of  basic  fairness.  It  is  the 
responsibility  of  the  Board — and  the 
courts — to  Rive  meaninj?  to  this  intent. 
The  historic  purpose  of  an  arrest  war- 
rant in  the  criminal  law  context  was  to 
interpose  between  the  povcrnment  and 
the  citizen  a  neutral  ofticial  charped  with 
protect inp  basic  riphta.  Thia  evolved 
from  centuries  of  experience  which  dem- 
onstrated the  need  for  a  neutral  evalua- 
tion of  the  reason  for  an  arrest.  Since 
reliable  report,  even  if  hearsay,  will  sup- 
port a  criminal  arrest  or  search  warrant 
apainst  an  individual  or  his  property,  a 
fortiori  it  will  support  an  administrative 
warrant  to  retake  a  convicted  prisoner 
conditionally  released  by  the  Parole 
Board.  Compare  Jones  v.  United  States, 
3G2  U.S.  257,  80  S.Ct.  725,  4  L.Ed.2d  697 
(1060),  with  cases  cited  in  note  12,  su- 
pra. See  Abel  v.  United  States,  362  U.S. 
217,  230-234,  80  S.Ct.  683,  4  L.Ed.2d 
668  (1960).  The  parolee  at  liberty  on  a 
conditional  release  is  obviously  not  in  the 
same  posture  as  an  ordinary  citizen  who 
has  neither  charge  nor  conviction  out- 
standing, but  it  does  not  follow  that  the 
parolee  is  without  any  rights  for  Con- 
gress has  given  him  certain  protec- 
tions.^^ 

There  are  three  critical  stages  in  the 
chain  of  events  from  the  time  of  a  report 
that  a  parolee  is  violating  his  parole  to 
an  ultimate  recommitment  to  serve  the 
remainder  of  his  sentence.  The  first 
stage  is  that  some  responsible  official 
must  evaluate  the  report  of  violation  and 
make  a  tentative  estimate  which  is  then 
reviewed  by  a  Board  member  before  he 
issues  a  warrant  to  retake.  Congress 
has  contemplated  this  procedure  and  the 
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Board's  regulations  implement  the  stat- 
ute adequately  if,  as  we  understand  it  to 
be  the  case,  (a)  the  application  for  a  war- 
rant ia  made  in  written  form  reciting  the 
alleged  violations  of  the  parolee  which 
constitute  the  "satisfactory  evidence" 
for  retaking;  and  (b)  that  one  or  more 
members  of  the  Board  exercise  independ- 
ent di.scrction  in  determining  that  the 
application  recites  facts,  which  if  true, 
afford  cause  or  reasonable  grounds  for  a 
belief  that  conditions  of  parole  have  been 
violated.  The  arrest  warrant  should  con- 
tain, or  have  appended  to  it  the  applica- 
tion reciting,  the  reasons  why  parole  rev- 
"  ocation  is  sought  with  roa.sonable  spec- 
ificity to  inform  the  parolee  of  the  al- 
leged grounds  and  enable  him  to  meet 
and  answer  them  if  he  so  elects.  It  may 
be  that  this  information  is  given  to  the 
parolee  under  existing  procedures. 

The  second  critical  stage  is  the  actual 
arrest  and  retaking  of  the  parolee.  This 
event  may  occur  hundreds  or  in  some 
cases  even  thousands  of  miles  from  the 
federal  prison  to  which  he  is  to  be  re- 
turned. In  a  case  where  he  is  arrested 
for  departing  from  his  assigned  district 
the  arrest  may  occur  at  a  point  far 
distant  from  his  residence. 

[24]  The  Board  has  wisely  provided 
for  a  preliminary  interview  which  in 
context  is  a  first  step  toward  a  tentative 
evaluation  of  what  the  parolee  wishes  to 
offer  by  way  of  explanation  of  his  con- 
duct. We  conclude  that  this  preliminary 
"interview"  must,  in  order  to  meet 
standards  of  fairness  inherent  in  the 
congressional  scheme  of  parole,  be  con- 
ducted at  or  reasonably  near  the  place 
where  the  alleged  parole  violation  oc- 
curred, or  the  place  of  the  violation 
chiefly  relied  upon,  and  as  promptly  as 
is  convenient  after  the  arrest  while  the 
information  is  likely  to  be  fresh  and  the 


15.  In  Story  v.  Rives,  OS  App.D.C.  325.  331, 
9T  F.2<1  1S2,  ISS  (1038).  tliis  court  hod 
occasion  to  note  tlint  "A  wnrrnnt  issued 
for  tlio  rotnkinR  of  n  [parolee]  •  •  • 
proceeds  upon  nn  entirely  different  prem- 
iKo  and  serves  a  different  purpose  than  in 
the  case  of  a  warrant  for  the  arrest  of 
a  person  charged  with  the  commission  of 


n  crime.  A  released  prisoner  is  not  a  free 
man.  •  •  •  Con.sequcntly,  it  cannot 
be  said  that  the  retaking  of  a  prisoner 
who  is  already  within  the  legal  custody 
of  the  authorities  constitutes  an  arrest 
within  the  meaning  of  the  constitutional 
provisions." 
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nouroi's  nro  nvailahlo,     Cf.   IH   U.S.C.   § 
ZC)ry.\,  Mipra  II.  7.'" 

[25 -2»]  Wc  hold  that  the  prelimi- 
nary interview  should,  while  informal, 
be  in  the  nature  of  a  preliminary  inquiry 
held  before  a  person  designated  by  the 
Board,  under  18  U.S.C.  §  4207,  e.  p.,  the 
Di."trict  Probation  OfTicer,  at  which  time 
the  parolee  may  produce  voluntary  wit- 
nesses to  pivc  information  relevant  to 
the  alle,Tod  parole  violation  specified  in 
the  warrant  or  application  for  warrant. 
The  designated  officer  shall  hear  such 
persons  as  may  be  produced  by  the  pa- 
rolee in  his  behalf  and  record  a  summary 
or  dipost  of  their  statements  which  bear 
on  the  alleped  violation."  The  summary 
of  the  interviews  and  any  other  material 
submitted  shall  be  sent  forthwith  by  the 
local  oflker  to  the  Parole  Board,  or  to 
persons  the  l?oard  may  dcsipnate,  to  de- 
termine whether  there  was  satisfactory 
evidence  for  the  issuance  of  the  warrant. 
If  the  Board  finds  satisfactory  evidence 
of  parole  violation  the  parolee  then  may 
be  returned  to  a  federal  penitentiary  to 
await  final  consideration  of  the  proposed 
revocation  of  parole.  However,  if  the 
Board  finds  there  is  an  absence  of  satis- 
factory evidence  of  parole  violation  the 
parolee  must  be  discharged  forthwith 
and  restored  to  his  conditional  free- 
dom." 

[29]  We  do  not  contemplate  that  the 
preliminary  interview,  or  indeed  the  sub- 
sequent appearance  before  the  Board,  if 
there  be  such,  be  converted  into  an  ad- 
versary proceeding:  in  any  sense.  Our 
purpo.sc  is  no  more  than  to  implement 
what  we  think  Congress  meant  to  pro- 

16.  Tlic  nrrosting  officer  is  presently  nu- 
tliori/.od  to  confine  tlic  pnrolec  tempo- 
rarily in  n  loral  jail  wliilc  nwniting  trans- 
port to  tlic  prison  from  wliicli  he  was  re- 
leased. 

17.  Tlicrc  is  no  requirement  in  tlic  stntiites 
or  recnlations  tliat  such  persons  be  sworn 
to  testify  under  oath  and  wc  do  not  in- 
tend to  require  it.  Since  sworn  written 
Rtatrnients  may  he  filed  there  is  plain- 
ly no  bar  to  rereivinR  information  under 
oath  if  the  witness  is  willing. 

18.  The  Parolo  Board  may,  of  course,  elect 
to  ilelopito  nuMiority  to  tho  local  ofllccr 


vide.  While  tho  retaking  is  not  "an  ar- 
rest within  the  meaning  of  the  constitu- 
tional provisions,"  Story  v.  Ivivcs,  G8 
App.D.C.  325,  07  F.2d  182  (1938),  the 
use  of  the  terms  "warrant"  and  "arrest" 
by  Congress  and  vesting  in  the  Board  the 
power  to  issue  the  warrant  satisfy  us 
that  something  more  than  casual  process- 
es or  varying  improvisations  was  intend- 
ed. Moreover  wc  think  this  interpreta- 
tion will  tend  to  simplify  the  entire  proc- 
ess for  the  supervising  parole  officer,  for 
the  Board  and  the  Attorney  General  as 
well  as  for  the  courts. 

While  we  provide  this  means  to  as- 
semble and  record  information  favorable 
to  the  alleged  parolo  violator  at  the  time 
and  place  it  is  most  likely  to  be  avail- 
able, we  do  not  intend  to  preclude  the 
tender  of  additional  information  to  the 
Parole  Board,  before  the  revocation  is 
finally  acted  upon.  Reed  v.  Buttcrworth, 
supra.  See  also  Glenn  v.  Reed,  supra. 
Nor  do  we  intend  to  preclude  the  Board 
from  affording  the  parolee  his  oppor- 
tunity to  appear  before  the  Board,  at  or 
near  the  place  where  the  alleged  viola- 
tion occurred,  whenever  the  Board  finds 
that  process  feasible. 

[30]  To  summarize  this  phase  of  the 
holding  we  emphasize  that  if  the  parolee 
elects  to  present  evidence  contesting  the 
alleged  parole  violation  and  evidence 
bearing  on  his  standing  as  a  good  parole 
risk  at  the  time  of  the  preliminary  in- 
terview, thus  combining  the  return  on 
the  warrant  with  his  "opportunity  to  ap- 
pear" under  §  4207,  the  Board  may  in 
its  discretion  dispense  with  a  hearing  at 
the  prison.    However,  this  would  not  pre- 

who  conducts  tho  interview  to  evaluate 
the  evidence  before  him  and  decide  wheth- 
er there  is  an  absence  of  satisfactory  evi- 
dence of  parole  violation  and  empower 
liim  to  discharRC  the  parolee  when  there 
is  not.  Under  18  U.S.C.  §  3G5.'5  (1958), 
"Each  probation  officer  shall  perform  such 
duties  with  respect  to  persons  on  parolo 
ns  the  Attorney  General  shall  request." 
By  Department  of  Justice  Order  271-02, 
§  0.12G(b),  27  Fcd.Uec  5172  (Juno  1, 
]0(;2),  tho  Attorney  General  has  dclc- 
Rntcd  this  authority  to  the  Parole  Board. 
See  also  18  U.S.O.  S  4207. 
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dude  the  Board  from  considering  alTi- 
(laviLs  or  letters  submitted  after  the  pre- 
liminary interview  in  support  of  the  pa- 
rolee's contentions. 

[31-30]  To  meet  these  standards, 
which  seem  at  once  implicit  in  the  stat- 
utory scheme  and  essential  to  implement 
the  concessional  purpose,  the  Regula- 
tions of  the  Board  must,  to  the  extent 
necessary,  be  amended  by  the  Board  to 
provide  the  following  steps:" 

1.  An  administrative  arrest  war- 
rant under  18  U.S.C.  §  4205 
(1958)  shall  be  issued  only  upon 
a  written  application  to  the 
Board  reciting  the  facts  believed 
to  constitute  a  violation  of  a  con- 
dition or  conditions  of  parole. 
The  Board  may  in  its  discretion 
prescribe  the  form  of  such  ap- 
plication and  designate  the  per- 
sons or  officers  who  may  sign  it. 
See  Parole  Board  Directive  No. 
1,  §  2.35,  supra,  at  8490.  If  the 
application  for  the  warrant  is 
based  on  an  alleged  parole  vio- 
lation other  than  a  conviction 
for  a  violation  of  law,  the  appli- 
cation shall  contain  a  statement 
of  the  grounds  with  such  spec- 
ificity as  to  events,  places,  dates 
and  names  as  will  enable  the 
parolee  to  meet  the  claim  that  he 
has  violated  a  condition  of  pa- 
role. 

2.  The  warrant  shall  be  issued  if 
one  or  more  members  of  the 
Board  believe  that  the  facts  re- 
cited in  the  application,  if  true, 
amount  to  satisfactory  evidence 
that  parole  conditions  have  been 
violated.  Parole  Board  Direc- 
tive No.  1,  §  2.37,  supra  at  8490. 

3.  The  warrant  shall  be  signed  by 
one  or  more  members  of  the 
Board  and  shall  contain  a  state- 
ment of  the  alleged  violations  of 
conditions  of  parole  or  alterna- 
tively a  copy  of  the  application 

'49.  We  arc  nwaro  that  Bomc  of  the  Btcpa 
licro  provided  are  already  followed  by  tlio 
Board    but   w«   oow    itote    tliciu    fully    to 


for  the  warrant  may  be  attached 
to  the  warrant.  It  shall  also 
recite  that  an  officer  designated 
by  the  Board  will  interview  per- 
sons designated  by  the  parolee 
and  record  a  summary  or  digest 
of  their  statements  bearing  on 
the  alleged  parole  violation. 
4.  Upon  executing  the  warrant  by 
taking  the  parolee  into  custody, 
the  parolee  shall  be  lodged  in  a 
suitable  place  of  detention  as 
near  as  rea.sonably  po.ssil)le  to 
the  place  of  parole  violation. 
See  Parole  Board  Directive  No. 
1,  §  2.38,  supra  at  8490. 

6.  Within  a  reasonable  time  there- 
after and  before  the  parolee  is 
transported  to  a  federal  prison, 
the  officer  designated  by  the 
Board  shall  conduct  a  prelimi- 
nary interview  with  the  parolee 
and  record  a  summary  or  digest 
thereof.  The  interviewing  offi- 
cer shall  also  interview  and 
make  a  summary  or  digest  of  the 
statements  of  any  other  persons 
who  desire  to  make  statements 
on  behalf  of  the  parolee. 

Ill 

In  Glenn  v.  Reed,  supra,  and  Reed  v. 
Butterworth,  supra,  this  court  held  that 
a  parole  revocation  hearing  is  invalid 
if  the  alleged  parole  violator  is  not  in- 
formed prior  to  his  appearance  before 
the  Board  of  his  right  to  retain  counsel 
and  to  present  voluntary  witnesses  to 
the  Board.  Before  those  holdings,  each 
appellant  in  the  present  appeals  had  been 
given  an  opportunity  to  appear  which 
was  invalid  if  tested  by  the  standards 
later  enunciated  in  the  Glenn  and  Butter- 
worth  opinions.  However,  none  of  the 
appellants  objected  at  that  time  to  the 
type  of  proceeding  afforded.  Each  ap- 
pellant first  raised  the  objection  after 
the  Glenn  decision.  We  have  allowed 
them  now  to  raise  the  question  of  the 
adequacy    of    the    proceeding    afforded. 

place   the   whole   process   in   orderly   te- 
quonco. 
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Wo  h;no  r;\rrfiilly  coiisidorod  llicir  con- 
ton)  ions  and  oxcopt  as  wc  now  direct 
modificilion  of  tlio  time  and  place  of  the 
piooodnios  follow! njr  arrest  we  have  not 
acci"pt<'d  llioni. 

Our  lu^Idiiijr  rolatinir  lo  llio  arrost  pro- 
codnroM  and  si(ii>o,  lime  and  idaoo  for  llio 
preliminary  interview  of  an  arre,Mle<l  pa- 
rolee follows  froni  onr  considered  jtnlK- 
nienl  that  the  stalntory  sclionic  dev(>l- 
oi)ed  by  Conjrross  over  many  years  in- 
tended that  some  such  safcpuards  be 
provided  and  that  Conprcss  left  it  to  the 
Board  and  the  courts  to  shape  such  pro- 
cedures. Wc  have  already  noted  that 
the  Board  has  pone  a  lonp  way  to  give 
content  to  the  statutes  and  that  what  we 
add  now  is  essentially  a  matter  of  draw- 
ing together  a  coherent  pattern  consist- 
ent with  what  the  Board  has  step  by  step 
provided. 

The  basic  parole  statute  has  been  in 
existence  since  1910,  36  Stat.  820,  and  all 
of  its  editions  have  contained  provisions 
for  retaking  of  violators  on  warrant 
without  specifically  providing  the  details 
of  the  procedure  we  now  prescribe  even 
though  from  time  to  time  the  Board  has 
evolved  additional  safeguards  and  pro- 
tective devices  to  implement  the  statute. 
Considerations  of  orderly  administration 
must  of  necessity  enter  into  this  decision. 
The  number  of  convicted  persons  on  pa- 
I'ole  is  large  and  the  number  retaken  on 
administrative  warrants  is  substantial. 
Balancing  the  array  of  competing  consid- 
ei-ations  we  are  unwilling  to  hold  that 
prisoners  validly  convicted,  paroled  and 
thereafter  retaken  should  now  be  set  at 
liberty  for  want  of  compliance  with  steps 

20.  Tlic  dissenting  views  may  be  K>immc(l 
up,  ns  we  see  lliom,  as  calling  for  (a) 
an  ailvcrsary  proceeding  on  parole  revo- 
cation witli  virtually  all  tlie  incidents  of 
a  criminal  prosecution  except  a  Grand 
Jury  at  the  tlircsliold  and  a  jury  of  twelve 
to  pass  on  the  facta  (view  of  .Tudges 
Bazclon  and  Edgcrton),  and  (b)  a  hear- 
ing before  arrest  (view  of  Judges  Faliy 
and  AVriglit).  As  to  the  second  proposal" 
— a  bearing  before  arrest — this  would 
raise  tlie  arrest  of  a  convicted  person 
thcD  under  sentence  to  a  higher  plane 
and  afford  him  more  protection  than  the 
Constitution    given    citizens    who    stand 


only  now  for  the  first  time  commanded.'" 
See  Reed  v.  Buttorworth,  supra. 

[.17]  Coming  to  the  applicability  of 
these  i)rocedures  we  must  recognize  that 
all  of  those  appellants  have  long  since 
iM'en  t r.msporled  from  the  j)l.ico  of  arrost 
to  a  fedrr.il  j)rison.  When  lliia  liliKation 
w.is  eonntieneed  ai)pellatilH  could  Ti(»t  an- 
ticipate the  w;opc  of  any  ultimate  hold- 
ing and  we  will  not  penalize  them  for 
having  refused  the  type  of  hearing  prof- 
fered by  the  Board.  However  the  pos- 
ture of  the  several  appellants  varies. 
Those  who  have  not  denied  the  charged 
violation  of  parole  or  any  whose  parole 
was  revoked  because  of  a  criminal  con- 
viction would  not  now  be  benefited  by  a 
hearing  which  is  designed  specifically  to 
make  a  record  only  in  cases  where  the 
fact  of  violation  is  controverted.  Appel- 
lant Whitling  claims  his  admission  of 
violation  was  coerced;  appellant  Jami- 
son has  denied  the  alleged  violation  of 
parole  conditions  on  which  revocation 
was  based;  while  on  parole  neither  was 
convicted  of  any  criminal  charge. 

As  to  appellants   Whitling,   Case  No. 
16811,  and  Jamison,  Case  No.  17059,  we 
remand  to  the  District  Court  to  afford 
each  an  opportunity  to  advise  that  court 
what    voluntary    witnesses    each    would 
produce  and  what  information  such  per- 
sons will  give  bearing  on  the  factual  is- 
sue of  parole  violation  if  a  preliminary 
interview-hearing  is  held  within  a  rea- 
sonable time  at  or  near  the  place  of  the 
alleged  parole  violation.    If  it  appears  to 
the  District  Court  that  such  hearing  at 
such  place  is  necessary  in  order  to  pro- 
vide a  fair  hearing  on  the  alleged  parole- 
convicted  of  no  crime.     We  see  nothing 
in  the  statutes  or  tlie  Constitution  wliich 
supports    such   an   interpretation   and   in- 
deed the  npi)ellant8  liave  not  claimed  they 
were  entitled  to  a  hearing  before  arrest. 
Judge    Fahy's    arguments    ns    to    taking 
arrested  parolees  great  distances  to  pris- 
ons where  they  must  await  the  Board's 
convenience   fire   met   by   the   procedures 
wo  now  prescribe.    Were  these  dissenting 
views  to  prevail  parole  revocation  could 
well   become  so   complicated   and   so  dif- 
ficult that  the  entire  parole  system  andi 
its  desirable  objectives  would  suffer. 
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violation  in  the  circumstances  of  the 
particular  case,  tlic  District  Court  shall 
so  order. 

As  to  appellants  Ilyser,  Case  No. 
IC.TU).  Jatolt,  Case  No.  1G80G,  Thomp- 
.soii,  Case  No.  1087;^,  Neiswentcr,  Ca.sc 
No.  17011.  Fitzpalrick,  Ca.so  No.  17042, 
and  Williamson,  Case  No.  170'13,  no  use- 
ful purpose  would  be  served  by  such  pro- 
cedure and  the  judgments  appealed  from 
are  aflirmed  without  prejudice  to  the 
ripht  of  each  such  appellant  to  have, 
upon  request,  the  "oiijiortunily  to  ap- 
pear" before  the  Hoard  jjursuant  to  18 
U.S.C.  S  '12(17.  We  nole  that  the  ISoard 
has  already  tendered  such  opjiorlunity  to 
cacli  of  these  appellants.  This  oppor- 
tunity to  appear  shall  be  for  the  limited 
purpose  of  presenting  to  the  Board  rea- 
sons why  the  parole  violation  charged 
should  not  operate  as  a  basis  for  revok- 
ing parole. 

Remanded  as  to  Nos.  16811  and  17059. 

AfTirmed  as  to  Nos.  16716,  16806, 
16873,  17041,  17042  and  17043. 

WASHINGTON,  Circuit  Judge  (con- 
curring). 

I  have  joined  in  Judge  Burger's  opin- 
ion because  I  believe  it  represents  an  im- 
portant step  forward,  yet  does  not  im- 
pose requirements  so  onerous  as  to  en- 
danger the  fulfillment  of  the  salutary 
objectives  for  which  Congress  has  cre- 
ated the  Board  of  Parole.  Parole  is  an 
important  part  of  the  rehabilitative  proc- 
ess for  most  prisoners,  and  its  availabil- 
ity should  not  be  restricted  by  the  impo- 
sition of  unreasonable  conditions  on  its 
administration.  On  the  other  hand,  rev- 
ocation of  parole  can  have  extremely 
serious  consequences  for  the  individual 
affected,  and,  therefore,  the  processes 
whereby  revocation  is  effected  should  and 
mu.st  live  up  to  certain  minimal  notions 
of  fairness  to  the  individual.  The  prob- 
lem of  the  courts  is  to  'balance  these 
desiderata,  within  the  statutory  and  con- 
stitutional framework,  whenever  it  ap- 
pears that  they  may  be  in  conflict. 

What  follows  is  intended  to  give  such 
additional  support  as  I  can  to  the  con- 
clusions reached  in  Judge  Burger's  opin- 
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ion.  As  I  read  his  opinion,  it  recognizes 
the  right  of  the  parolee  in  a  revocation 
proceeding  to  an  opportunity  to  be  heard 
nt  a  geographical  location  that  affords 
him  a  reasonable  opportunity  to  set  forth 
any.  evidence  he  has  bearing  upon  the 
question  whether  he  has  violated  a  con- 
dition of  parole,  and  whether  parole 
should  be  revoked.  At  the  same  time, 
the  opinion  holds  that  there  is  neither 
statutory  authorization  nor  constitution- 
al necessity  for  other  procedures  to 
which  appellants  claim  they  are  entitled, 
to  wit:  ajipointed  counsel,  com|)ulHory 
proee.s.s  to  oblain  the  j)re.sence  of  wit- 
nesses, and  confrontation  and  cross- 
examination  in  all  cases  of  persons  giv- 
ing information  to  the  Board.  I  will 
here  give  the  reasoning  that  leads  me  to 
concur  in  these  results. 

The  right  to  a  hearing  at  a  reasonable 
geographic  location  derives,  in  Judge 
Burger's  view,  from  the  nature  of  the 
proceeding  whereby  the  parolee  is  re- 
turned to  custody.  I  do  not  disagree 
with  the  view  that  some  form  of  hearing 
may  be  required  on  the  return  of  a  war- 
rant. I  think,  in  fact,  that  the  statute 
and  the  judicial  gloss  heretofore  placed 
on  it  demand  the  result  now  reached. 
Section  4207  of  Title  18  requires  the 
Board  to  afford  the  parolee  "an  oppor- 
tunity to  appear,"  and  we  have  hereto- 
fore held  that  this  opportunity  to  appear, 
in  order  to  be  an  effective  one  and  to  rep- 
resent a  real  protection  of  the  parolee, 
embodies  a  right  to  bring  retained  coun- 
sel, Glenn  v.  Reed,  110  U.S.App.D.C.  85, 
289  F.2d  462  (1961),  and  voluntary  wit- 
nesses, Reed  v.  Butterworth,  111  U.S. 
App.D.C.  365,  297  F.2d  776  (1961).  If 
the  hearing  is  held  in  a  Federal  peniten- 
tiary many  hundreds  or  even  thousands 
of  miles  from  the  parolee's  residence  or 
from  the  place  where  the  alleged  viola- 
tion occurred,  the  rights  recognized  by 
the  Glenn  and  Butterworth  decisions  be- 
come little  more  than  a  dead  letter  except 
for  the  parolee  with  some  financial 
means.  In  my  view,  therefore,  the  op- 
portunity to  appear  required  by  Section 
4207  must  be  given— as  Judge  Burger's 
opinion  says — in  a  geographical  location 
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selected  so  as  not  to  interfere  with  the 
exorcise  of  tlie  riphta  we  have  hereto- 
fore recoK'uized.    At  such  a  hearinp,  the 
parolee  should  be  permitted— if  he  de- 
sii-es— to  show  that  he  did  not  violate 
the  conditions  of  his  parole,  and  to  offer 
evidence  designed  to  persuade  the  Board 
to  allow  him  to  remain  on  parole.     This 
approach  may  offer  some  administrative 
advantages.     By  combining  the   oppor- 
tunity to  appear  with  the  hearing  on  the 
return  of  the  warrant,  as  I  think  Con- 
gress   intended,    we    de-emphasize    to   a 
large  extent  the  hearing  at  the  prison 
(although  this  may  still  be  given  at  the 
discretion  of  the  Board).     The  hearing 
at   the   prison    heretofore    granted   was 
often  of  little  benefit  to  the  parolee— at 
least  as  compared  to  a  fuller  hearing  at 
the  time  and  near  the  place  where  he  is 
apprehended. 

It  does  not  follow  from  the  above  that 
parolees   are  also  entitled  to  the  other 
relief    appellants    request.      The    rights 
recognized   in   Glenn.   Buttei-worth,   and 
this  case  are  different  in  important  re- 
spects from  the  other  relief  sought.     In 
each  instance  to  date,  the  essence  of  the 
right  recognized  involves  the  opportun- 
ity for  the  parolee  fully  and  intelligently 
to  present  his  side  of  the  story,  whether 
as  to  the  facts  surrounding  an  alleged 
violation    or   as    to   considerations    that 
might  influence  the  Board's  dispositional 
determination.     I  believe  that  Congress, 
in  providing  for  an  opportunity  to  ap- 
pear, sought  to  give  the  parolee  a  suit- 
able forum  in  which  to  plead  his  cause— 
a  meaningful  proceeding,  to  be  sure,  but 
still  an  informal  one.     In  my  view,  we 
cannot  read  into  the  statute  the  further 
requirements  that  appellants  ask  us  to 
impose.    These  would  transform  revoca- 
tion proceedings  into  full-dress  adjudica- 
tory hearings,  with  the  Board  put  to  its 
proof  in   every  ca.se.     Congress  clearly 
did    not   envision    these   proceedings   as 
prosecutions  in  the  traditional  sense,  and 

I.  The  mnjority  ngroca  that  parole  can- 
not be  revoked  unless  tlierc  is  a  deter- 
mination that  the  parolee  has  violated  a 
Bpecifically  charged  condition  of  his  pa- 
role.    (Sec.  e.  g.,  pp.  C34.  240.  243.) 


I  do  not  understand  it  to  be  the  proper 
role  of  the  courts  to  work  such  radical 
changes  unless  constitutional  considera- 
tions of  a  compelling  nature  appear. 
For  the  reasons  given  by  Judge  Burger, 
I  do  not  find  such  considerations  present 
here. 


BAZELON,  Chief  Judge,  and  EDGER- 
TON,  Circuit  Judge  (concurring  in  part 
and  dissenting  in  part). 

Appellants  allege  that  the  hearings  of- 
fered by  the  Board  fall  short  of  statutory 
and  constitutional  requirements  because 
they  do  not  include  inter  alia:  (1)  an  op- 
portunity to  confront  and  cross-examine 
the  witnesses  and  inspect  the  documents 
the  Board  relies  on  to  establish  parole 
violations;  and  (2)  appointment  of  coun- 
sel for  parolees  who  cannot  afford  to  re- 
tain counsel. 

Ordinarily,  perhaps,  our  view  of  these 
claims  should  await  their  disposition  by 
the  Board  in  the  newly  offered  hearings. 
But  the  Government  asserts  that  they 
will  be  denied.  Further  delay  in  the  al- 
ready protracted  controversies  would 
therefore  impose  unnecessary  hardship 
on  the  Board  as  well  as  the  appellants. 
Accordingly  our  decision  of  the  issues 
raised  by  appellants  is  requested. 

I 

Before  we  can  decide  what  procedural 
safeguards    must    accompany    any    pro- 
ceeding, we  must  consider  the  nature  of 
the  determinations  which  are  to  result 
from  that  proceeding.     As  we  read  the 
statutes,  at  least  two  distinct  determina- 
tions must  be  made  before  parole  is  re- 
voked.   The  first  is  whether  the  arrested 
or  retaken  parolee  has  violated  a  spe- 
cifically charged  condition  of  his  parole. 
If  he  has  not,  he  must  be  permitted  to 
remain  at  liberty,  regardless  of  any  pre- 
dictive judgment  regarding  his  danger- 
ousncss.^     The  second  determination  is 
whether,  if  a  violation  is  found,  it  war- 

Tl\e  Government  seems  to  argue  that, 
nltliough  the  Board,  ns  a  matter  of  policy, 
•will  not  revoke  parole  absent  a  violation, 
the  statute  and  the  Constitution  leave  it 
free  to  do  so.     We  disagree.     The  rclo- 
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rnnts  modificition  or  revocation  of  pa- 
role.* 

The  two  determinations  difler  funda- 
mentally in  nature.  The  first  is  factual 
and  retrospective,  involving  no  discre- 
tion or  exiiortisc.  The  second  is  pro- 
ppoctive,  involving  a  hiKh  deforce  of  di.''- 
cretion,  expertise  and  even  educated 
puess.  CoiiKicss  recoKnizcd  this  distinc- 
tion by  i)rovidinp  for  different  methods 
of  makinp  the  two  determinations.  The 
decision  whether  a  condition  was  violated 
may  be  made  by  "the  Board,  a  member 
thereof,  or  an  examiner  designated  by 
the  Board"  after  the  retaken  prisoner 
has  been  "given  an  opportunity  to  ap- 
pear •  •  *."  18  U.S.C.  §  4207.  The 
dispositional  decision — what  to  do  about 
the  violation — may  be  made  only  by  "the 
Board  *  *  *  in  its  discretion,"  and 
the  statute  does  not  seem  to  contemplate 
a  hearing  on  this  issue. 

II 

We  now  describe,  in  general  terms,  the 
procedures  pursuant  to  which  we  think 
the  different  determinations  should  be 
made.  We  do  not  discuss  the  procedure 
to  be  followed  in  issuing  an  administra- 
tive arrest  warrant.  Our  discussion  as- 
sumes that  the  parolee  has  been  arrested, 

rant  statutes  clearly  seem  to  contemplate 
violation  of  a  specifically  charged  condi- 
tion of  i>arole  as  requisite  to  revocation. 
See  IS  U.S.C.  §  4205. 

Moreover,  as  the  Government  states 
in  its  brief  in  Neiswcntcr  (p.  33)  :  "Un- 
der the  parole  statutes  a  retaken  parole© 
suffers  a  penalty  for  his  violation.  While, 
in  the  absence  of  a  viol.Ttion,  the  time  he 
is  out  on  parole  is  credited  towards  his 
Fotitcnce,  a  violation  tolls  the  running  of 
tlio  sentence  .  .  .  and  the  warrant, 
if  timely  and  validly  issued,  may  be  exe- 
cuted after  the  original  expiration  date 
of  the  senti-nce."  Thus  if  parole  is  re- 
voked, the  parolee's  sentence — the  jjeriod 
of  time  d\iring  wlii'li  lie  is  in  the  custody 
of  tlic  Att(jrn''y  Ociieral — is  actually  in- 
creased. Tlic  .Supreme  Court  has  recent- 
ly said  that  "[w]hile  [parole]  is  an 
nrnolior.'ition  of  ))uniNhment,  it  is  in  le- 
gal effect  iiiiprisomnent."  Anderson  v. 
Coral!.  2f;.T  V.S.  10.1,  100,  44  S.Ct.  4.3,  44, 
OS  L.Ed.  217  (1023);  quoted  in  Jones  v. 
Cunningham,  .371  U.S.  230,  242  note  17, 
83  S.Ct.  373,  070,  0  L.Ed.2d  285  (1003). 
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incarcerated  in  a  local  jail,  and  informed 
of  the  violation  charged. 

A.  If  the  parolee  does  not  deny  the 
violation,  or  if  he  has  been  validly  con- 
victed of  a  crime  which  constitutes  the 
violation,  we  think  an  informal  interview 
should  be  held  to  permit  him  to  explain 
the  violation,  and  to  submit  any  docu- 
ments or  voluntary  testimony  bearing  on 
his  general  character  and  probable  fu- 
ture behavior  that  he  wishes  the  Board 
to  consider  in  its  dispositional  deter- 
mination. Since  the  occurrence  of  the 
violation  is  not  in  dispute,  the  interview 
does  not  require  safeguards  which  attend 
factual  determinations.  The  Govern- 
ment need  not  introduce  evidence,  and 
representation  by  counsel  need  not  be 
permitted. 

B.  If  the  parolee  denies  the  violation 
and  has  not  been  validly  convicted  of  a 
crime  which  constitutes  the  violation,  he 
must  be  given  a  suitable  hearing  to  de- 
termine whether  the  violation  occurred. 
The  Government  should  be  required  to 
produce  all  the  evidence  relied  upon  to 
prove  the  violation,  and  the  parolee  must 
of  course  be  permitted  to  produce  all  his 
evidence  tending  to  disprove  it.  He 
should  also  be  permitted  to  introduce  any 
evidence  for  the   Board's  consideration 

The  Constitution  would  not  permit  an 
increase  in  a  parolee'8  sentence  without 
a  determination  that  he  has  committed 
some  new  wrong  against  which  he  had 
been  specifically  warned.  Sec  Ex  Parte 
Langc,  18  Wall.  103,  85  U.S.  103.  172, 
21  L.Ed.  872  (1873).  Cf.  Robinson  v. 
California,  370  U.S.  GOO,  82  S.Ct.  1417.  8 
L.Ed.2d  758  (1002).  It  follows  that  a 
violation  must  be  established  before  tlic 
Board  may  revoke  parole  and  bring  this 
penalty  provision  into  operation.  And 
tiiere  is  no  indication  that  Congress  did 
not  intend  this.  See  Note,  72  Yale  L..T. 
.3as.  .378  (1002):  Wriglit  v.  Settle.  203 
F.2d  317  (8th  Cir.  1001)  ("The  basis 
under  which  tlie  statutes  allow  the  Board 
to  act  is  the  existence  of  a  violation  of 
the  conditional  release  or  parole."  Id.  at 
318.) 

2.  If  the  Board  decides  to  revoke,  it  must 
also  dcvtormine  how  much  of  his  remaining 
sentence  the  parolee  should  be  required 
to  servo. 
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in  the  dispositional  decision  which  must 
be  made  ultimately  if  the  violation  is 
found. 

These  hoarinps-^  must  be  held  before 
"the  iNonrd,  a  member  thereof,  or  an 
examiner  desiKnat.-d  by  the  IV.ard."  and 
i„  a  i.vatioM  reasonably  near  the  source 
of  the  relevant  information." 

If  the  Government  fails  to  establish 
the  chavKi'd  violation,  the  parolee  must 
be  released.  If  he  does  not  deny,  or  a 
valid  conviction  establishes,  or  the  ex- 
aminer reasonably  finds,  that  the 
charged  violation  occurred,  the  record  of 
the  hearing  should  be  sent  to  the  Parole 
Board  which  may  consider  all  the  ma- 
terial it  deems  relevant  and  must  decide, 
in  the  exercise  of  its  expert  discretion, 
whether  to  revoke,  modify  or  leave  un- 
changed the  parolee's  limited  freedom. 

Ill 
We  now  consider  whether  the  relevant 
statutes    and    constitutional    provisions 
guarantee  the  traditional  safeguards. of 
confrontation  and  cross-examination  of 
the  witnesses  and  inspection  of  the  doc- 
uments relied  on  by  the  Board  to  estab- 
lish a  violation.     The  parolees  in  these 
cases  who  have  admitted  or  been  con- 
victed of  acts  constituting  the  charged 
viola' ion^  have,  in  our  opinion,  had  ade- 
quate hearing.s.    No  questions  have  been 
raised   conceding   the   Board's   disposi- 
tional determinations.    We  therefore  dis- 
cuss only  the  hearings  offered  those  pa- 
rolees who  have   denied   and  have  not 
been  convicted  of  acts  constituting  the 
charged  violations,  and  only  that  aspect 
of  the  hearings  which  relates  to  the  al- 
leged occurrence  of  the  violation. 

In  Greene  v.  McElroy.  360  U.S.  474,  79 
S.Ct.  14C0,  3  L.Ed.2d  1377  (1959),  appel- 

3  In  providing  th.it  a  retaken  pnroloc 
"shnll  be  Riven  nn  opportunity  to  ap- 
pear ••  the  statute  does  not  explicitly  pro- 
vide'for  different  types  of  hearings  de- 
pending on  whether  tho  occurrence  of 
the  violation  is  in  diRputo.  But  .t  ifi  rr.i- 
Bonablc  to  aHRumc  that  Congress  intend- 
ed the  hearings  to  be  suited  to  the  na- 
ture of  the  inquiry. 


lant  had  been  denied  security  clearance 
after  an  administrative  hearing  in  which 
he  was  denied  "the  traditional  proce- 
dural aafrgnards  of  confrontation  and 
cross-examination."  «  Before  examining 
in  detail  the  nature  and  purjioso  of  the 
l^earinr,  the  Court  consirlrred  whether 
denial  of  these  protections  by  an  admin- 
istrative agency  was  of  questionable  con- 
stitutionality. In  concluding  that  it  was, 
the  Supreme  Court  said : 

"Certain  principles  have  remained 
relatively   immutable   in   our   juris- 
prudence.   One  of  these  is  that  where 
governmental    action    seriously    in- 
jures an  individual,  and  the  reason- 
ableness of  the  action   depends  on 
fact  findings,  the  evidence  used  to 
prove  the   Government's  case  must 
be  disclosed  to  the  individual  so  that 
he  has  an  opportunity  to  show  that 
it  is  untrue.     While  this  is  impor- 
tant in  the  case  of  documentary  evi- 
dence,   it   is    even    more    important 
where  the  evidence  consists  of  the 
testimony     of     individuals     whose 
memory  might  be  faulty  or  who,  in 
fact,  might  be  perjurers  or  persons 
motivated  by  malice,  vindictiveness, 
intolerance,   prejudice,   or  jealousy. 
We    have   formalized   these    protec- 
tions  in   the   requirements   of   con- 
frontation    and    cross-e.xamination. 
They  have  ancient  roots.    They  find 
expression  in  the  Sixth  Amendment 
which  provides  that  in  all  criminal 
cases   the   accused   shall   enjoy   the 
right   'to   be   confronted   with    the 
witnesses  against  him.'    This  Court 
has  been   zealous   to  protect  these 
rights  from  erosion.    It  has  spoken 
out  not  only  in  criminal  cases  [cit- 
ing cases],  but  also  in  all  types  of 
cases  where  administrative  and  reg- 

4  If  the  violation  is  in  di.Mputc.  the  hcnr- 
■  ing  should  be  reasonably  near  the  place 
of  tho  alleged  violation;  whereas  if  the 
violation  is  not  in  dispute,  the  he.nrmR 
should  be  reasonably  near  the  parolees 
parole  district,  which  would  usuall.v  be 
the  source  of  most  relevant  informnt.on 
about  his  general  character  and  likely  fu- 
ture  behavior. 
5.    360  U.S.  at  403.  79  S.Ct.  ot  1411. 
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ulntory  net  ions  wore  under  flcrutiny. 
[Citiiijr  cases.]"  " 

IIavin>r  decided  that  the  action  of  the 
adminislrative  avrency  raised  constitu- 
tional questions,  the  Court  said  it  would 
not  pass  on  them  unless  it  was  "clear 
that  the  President  or  Conprress,  within 
their  respective  constitutional  powers, 
specifically  has  decided  that  the  imposed 
procedures  are  necessary  and  warranted 
and  has  authorized  their  use."''  The 
Court  required  more  than  implicit  "ac- 
■quiescencc  or  nonaction."  • 

"[Such  decisions]  must  be  made 
explicitly  not  only  to  assure  that  in- 
dividuals are  not  deprived  of  cher- 
ished rights  under  procedures  not 
actually  authorized  «  *  •  but 
also  because  explicit  action,  especial- 
ly- in  areas  of  doubtful  constitution- 
ality, requires  careful  and  purpose- 
ful consideration  by  those  responsi- 
ble for  enacting  and  implementing 
our  laws.  Without  explicit  action 
by  lawmakers,  decisions  of  great 
constitutional  import  and  effect 
Avould  be  relegated  by  default  to  ad- 
ministrators who,  under  our  system 
of  government,  are  not  endowed 
with  authority  to  decide  them."  ' 

The  Court  found  that  the  required  spe- 
cific authorization  was  lacking.  It  made 
clear  that  this  procedure  must  be  fol- 
lowed in  all  cases  of  constitutional  doubt, 
"even  in  areas  where  it  is  possible  that 
the  Constitution  presents  no  inhibi- 
tion." 10 

6.  3G0  U.S.  at  4DG-407,  70  S.Ct.  at  1413. 

7.  .300  U.S.  at  507,  70  S.Ct.  at  1410. 

8.  Il)i(l. 

9.  Ibid. 

10.  I.l.  nOO  U.S.  nt  508.  70  S.Ct.  at  1410.  In 
tlio  Groriic  faso  tlic  Court  found  no  px- 
l)lirit  .luliioriz.Ttion  of  tlic  qupKtionnd  de- 
nials of  safcRunrds  niid  tlicroforc  ruvcrscd 
api>clI.Tnt'B  security  rcvooation. 

In  Ilannali  v.  Larrlio,  ao.'}  U.S.  420,  80 
S.Ct.  ].>'2,  4  L.Ed.2d  1307  (lOGO),  the 
Court  followed  tlic  fianic  procrdurn,  find- 
ing tliorc  that  ConcrcH.s  had  explicitly 
autliorizcd  tlic  nuQstioncd  denials  of  con- 
frontation and  cros.s-cxamination  in  fact- 
finding  hearings    before   the   Comruiesion 
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We  must  deal  with  nppellant.s'  coiisli- 
tutional  claims  in  the  li^rht  of  the  fore- 
going princii)le3.  The  Government  ar- 
gues that  the  Parole  Board's  denial  of 
appellants'  requost  to  confront  and  cro.s.s- 
cxaminc  those  who  informed  the  Board 
of  alleged  parole  violations  rai.ses  no  sub- 
stantial constitutional  question.  It  cites, 
tn^cr  alia,  Fleming  v.  Tate,  81  U.S.App. 
D.C.  205,  156  F.2d  848  (1946),  where  we 
said  that  "[n]o  constitutional  right  is 
involved,  as  parole  is  a  matter  of  grace." 
Although  the  doctrine  that  "matters  of 
grace"  can  give  rise  to  no  constitutional 
questions  may  have  been  supportable  un- 
der the  authorities  available  in  1046,  we 
think  it  conflicts  with  later  Supreme 
Court  pronouncements.  Some  of  the 
most  important  and  far-reaching  of  the 
Court's  recent  constitutional  decisions 
have  involved  matters  which  would  for- 
merly have  been  considered  "of  grace." 
See,  e.  g.,  Greene  v.  McElroy,  supra; 
Schware  v.  Board  of  Bar  Examiners,  353 
■  U.S.  232,  77  S.Ct.  752,  1  L.Ed.2d  796 
(1957);  and  ca.ses  cited  in  Greene,  360 
U.S.  at  492,  79  S.Ct.  at  1411. 

The  elements  of  due  process  vary  with 
the  nature  of  the  proceeding,  but  there 
can  be  no  doubt  that  the  requirement  of 
due  process  applies  to  every  type  of  Gov- 
ernment proceeding.  As  the  Supreme 
Court  recently  said: 

"  'Due  process'  is  an  elusive  con- 
cept. Its  exact  boundaries  are  un- 
definable,  and  its  content  varies  ac- 
cording to  specific  factual  contexts. 
Thus,  when  governmental  agencies 

on  Civil  Rights,  and  holding  that  because 
of  the  exclusively  investigatory  nature 
of  the  Commission,  the  due  process  clause 
did  not  require  those  procedural  safe- 
guards. And  in  Cafeteria  Workers  v. 
McElroy,  307  U.S.  &SG,  81  S.Ct.  1743. 
G  L.Ed.2d  1230  (lOGl),  the  Court  also 
■  followed  this  procedure,  finding  cxjilicit 
authorization  for  the  commanding  odiccr 
eiiminarily  to  withdraw  a  cook's  perinis- 
sion  "to  work  at  one  isolated  and  specific 
military  installation,"  and  holding  that, 
since  the  action  "would  in  [no]  way  im- 
pair [her]  employment  opportunities  any- 
where else"  and  since  it  was  not  based 
on  any  specific  finding  of  fact,  the  duo 
process  clause  did  not  require  a  hear- 
ing. 
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•ndjiidiinto  or  make  binditip  dctcr- 
niinalioii;^  \vhicl>  diiTctly  nfTcct  the 
lo^ral  rivrlits  of  individuals,  it  in  im- 
perative that  those  apencies  uac  the 
procedures  which  have  traditionally 
been  associated  with  the  judicial 
process.  On  the  other  hand,  when 
poverinuental  action  docs  not  par- 
take of  an  adjudication,  as  for  ex- 
ample, wlien  .1  general  fact-findinp: 
inveslipation  is  beinp  conducted,  it 
is  not  necessary  that  the  full  pano- 
ply of  judicial  procedures  be  used. 
Therefore,  as  a  generalization  it  can 
be  said  that  due  process  embodies 
the  differing  rules  of  fair  play, 
which  through  the  years,  have  be- 
come associated  with  differing  types 
of  proceedings.  Whether  the  Con- 
stitution requires  that  a  particular 
right  obtain  in  a  specific  proceed- 
ing depends  upon  a  complexity  of 
factors.  The  nature  of  the  alleged 
right  involved,  the  nature  of  the 
proceeding,  and  the  possible  burden 
on  that  proceeding,  are  all  consider- 
ations which  must  be  taken  into  ac- 
count." *^ 
This  leaves  no  doubt  in  our  minds  that 
the  Parole  Board's  denial  of  the  tradi- 
tional safeguards  of  confrontation,  cross- 
examination  and  inspection  raises  seri- 
ous constitutional  questions.^' 

A  parole  revocation  seems  to  us  more 
like  a  "binding  [determination]  which 
directly  affcct[s]  the  legal  rights  of  indi- 
viduals" than  "a  general  fact-finding  in- 
vestigation." It  seems  to  follow  that  the 
traditional  safeguards  are  required. 
But  we  need  not — indeed  we  may  not — 
undertake  to  decide  this  complex  consti- 
i:utional  question  until  we  are  certain 
that  Congress  has  explicitly  undertaken 
to  authorize  the  Parole  Board  to  conduct 
revocation    hearings   without    the    safc- 

11.  II.nnnr.1.  v.  Lnrchc,  303  U.S.  420,  442.  80 
S.Ct.  1.".02,  1514,  4  L.EJ.2(1  1307  (1900). 

12.  Soc  Flpf-nor  v.  Ilnramond,  110  F.2d  082, 
132  A.L.R.  1241  (0th  Cir.  1041);  Wei- 
hofon.     Revoking     Probation,     Porole    or 

~  Pardon  without  a  IIcarinK,  32  J.  of  Crim. 
L.  &  Criminology  D31  (1041). 


guards  of  confrontation,  cross-examina- 
tion and  inspection.  No  Buch  explicit 
authorization  is  claimed.  We  must 
therefore  conclude  that  the  Parole  Board 
has  no  authority  to  conduct  parole  revo- 
cation proceedings  without  these  tradi- 
tional safeguards. 

The  majority  makes  several  arguments 
against  the  right  of  confrontation,  cross- 
examination  and  inspection  at  parole  vio- 
lation hearings.  It  argues  first  that 
these  rights  should  not  apply  because 
they  do  not  apply  in  probation  revocation 
the  moat  "comparable"  legal  proceeding. 
But  no  specific  violation  of  a  condition 
need  be  found  in  order  to  revoke  proba- 
tion. See,  e.  g.,  Kaplan  v.  United  States, 
234  F.2d  345  (8th  Cir.  1956).  Proba- 
tion may  be  revoked  solely  on  the  basis 
of  predictive  judgments  about  likely  fu- 
ture behavior.  See,  e.  g..  Burns  v.  Unit- 
ed States,  287  U.S.  216,  53  S.Ct.  154.  77 
L.Ed.  266  (1932).  Such  judgments  do 
not  require  the  same  safeguards  as  de- 
terminations of  specific  past  acts.  That 
certain  rights  do  not  apply  to  probation 
revocation  may  have  some  relevance  to 
the  question  of  what  rights  apply  to  the 
second  parole  revocation  determination, 
i.  e.,  the  disposition  that  should  be  made 
of  the  parole  violator,  but  has  no  rele- 
vance to  the  determination  whether  the 
parolee  violated  a  specific  condition  of 
his  parole. 

The  same  may  be  said  of  the  major- 
ity's second  argument  that  because  a 
state  judge  may  use  "out-of-court  in- 
formation to  assist  him  in  the  exercise" 
of  his  discretion  in  sentencing.  Williams 
V.  New  York,  337  U.S.  241,  69  S.Ct.  1079, 
93  L.Ed.  1337  (1949).  the  traditional 
safeguards  do  not  apply  to  parole  viola- 
tion hearings.  A  sentencing  judge  does 
not  have  to  find  specific  facts  on  which 
to  rest  the  sentence."    The  facta  which 

13.  Moreover,  the  Court  pointed  out  that 
"The  nmirncy  of  tlie  st.ntemonts  mnde  by 
the  judso  nH  to  nppellnnt's  bnckcromid 
nnd  pnst  prncticca  wns  not  chnllenKcd  hy 
nppellnnt  or  hia  counsel,  nor  wns  tho 
judpc  nskcd  to  disregard  any  of  them  or 
to  afford  appellant  a  chance  to  refute 
or   discredit   any    of    them    by   cross-cx- 
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nuthorizo  him  to  impose 
already  been  found  in  a  trial  at  which 
the  accused  is  fully  protected.  The  trial 
judpe  has  only  to  make  a  dispositional 
determination,  a  decision  similar  to  that 
which  the  Parole  Board  makes  after  it 
is  determined  that  a  parolee  has  violated 
his  parole.  As  the  Supreme  Court  said 
i:i  Williams:  for  a  trial  judpe  before 
verdict  the  issue  is  whether  a  defendant 
is  guilty  of  "having  engaged  in  certain 
criminal  conduct  of  which  he  has  been 
specifically  accused.  *  •  *  A  sentenc- 
ing judge,  however,  is  not  confined  to  the 
narrow  issue  of  guilt.  His  task  *  »  • 
is  to  determine  the  type  and  extent  of 
punishment  after  the  issue  of  guilt  has 
been  determined."  337  U.S.  at  246-247, 
69  S.Ct.  at  1082-1083."  Williams  v. 
New  York  therefore  militates  in  favor 
of,  rather  than  against,  the  parolee's 
right  to  confrontation,  cross-examination 
and  inspection  of  the  sources  relied  upon 
to  establish  the  "conduct  of  which  he  has 
been  specifically  accused." 

The  majority  also  argues  that  protec- 
tions required  in  an  "adversary"  process 
should  not  be  required  in  a  parole  rev- 

nmin.ntion  or  otherwise."  337  U.S.  244, 
CO  S.Ct.  at  lOSl.  ITero  we  arc  con- 
cornod  witli  pnrolcos  wlio  do  chnllenge  tlie 
nccur.ncy  of  factu.Tl  determinations  nnd 
do  seek  a  chance  to  refute  or  discredit 
tiicm. 

14.  Tlie  majority  say  that  wc  equate  parole 
l)roco.«scs  witli  rriminal  prosecution,  dis- 
rcRarding  tlic  philosophy  of  parole  rev- 
ocation and  the  question  whether  the 
rights  of  confrontation,  cro.ss-cxaniina- 
tion  and  inspection  woul<l  result  in  "gain 
to  the  parolee  or  to  society."  The  ma- 
jority niipears  to  assume  tliat  becnuso 
tlic  question,  whether  or  not  the  "pro- 
tect ioii.s"  of  confrontation,  cross-exam- 
ination and  inspection  are  appropriate  in 
parole  violation  hearing.s,  involves  such 
broad  ronsidorations  of  policy,  the  ques- 
tion should  first  be  decided  by  Con- 
gress, aft'T  full  and  careful  evalualion 
of  empirical  il.-ita  nnd  competing  values. 
We  agree  with  this  nssumiition.  IJc- 
cauNo  Congress  has  not  given  the  matter 
Kiich  cojisiileratioii,  or  explicitly  decided 
that  the  procedural  safeguards  should  bo 
withheld,  we  think  the  Board  should  not 
withhold  them.  See  Hannah  v.  Larehe, 
303    U.S.    420,    80   S.Cl    1502,    4    L.Ed. 
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sentence  liavc  ocation  proceeding,  which  is  not  "an  ad- 
versary proceeding  in  the  usual  sense," 
because  there  is  "a  genuine  identity  of 
interest  if  not  purpose^'  between  the  pa- 
rolee and  the  Board.  "In  a  real  ,scn.se 
the  Pafole  Board  in  revoking  parole  oc- 
cupies the  role  of  parent  withdrawing  a 
privilege  from  an  errant  child  not  as 
punishment  but  for  the  misuse  of  the 
privilege."  But  whatever  general  phi- 
losophy underlies  parole  revocation, 
when  the  Board  tells  a  parolee  that  he 
has  done  a  specific  act  for  which  his 
parole  may  be  revoked,  and  he  denies  it, 
there  are  "adverse,  conflicting  objec- 
tives," not  "genuine  identity  of  interest," 
at  least  in  regard  to  the  specific  issue  in 
dispute.  Our  consideration  of  the  way  to 
resolve  this  dispute  cannot  end  with  an 
assertion  that  it  does  not  exist. 


We  would  hold  that  unless  the  parolee 
does  not  deny  the  violation  charged  or 
has  been  validly  convicted  of  a  crime  con- 
stituting the  charged  violation,  he  must 
be  given  an  opportunity  to  confront  and 
cross-examine  all  witnesses  and  inspect 
all  documents  on  which  the  Government 
relies  to  prove  the  violation. 

2d  1307  (1900).  If  Congress  decided 
that  they  should  be  withheld,  the  decision 
would  of  course  carry  great  weight.  But 
precisely  because  decisions  affecting  the 
traditional  safeguards  arc  so  crucial 
and  involve  such  broad  policy  considera- 
tions, they  should  not  "be  relegated  by  de- 
fault to  administrators  who,  under  our 
system  of  government,  arc  not  cmlowed 
with  authority  to  decide  them."  Greene 
V.  McElroy,  3G0  U.S.  474,  507,  79  S.Ct. 
1400,  1419,  3  L.Ed.2d  1377  (lO'.O). 
This  is  what  the  majority  decision  does. 
It  sustains  administrative  practices  of 
doubtful  constitutionality  without  con- 
tending that  Congress  has  explicitly  un- 
dertaken to  authorize  them.  Cf.  Com- 
ment, Deportation  and  Exclusion :  A 
Continuing  Dialogue  Between  Congress 
and  the  Courts,  71  Yale  L..T.  700  (1!)02); 
Bi<'kel  &  Wellington,  J,egislative  I'urposo 
ami  the  Judieinl  Process:  The  Lincoln 
Mills  Case.  71  Harv.L.Ucv.  1  (lO.^?) ; 
Borrow  v.  Federal  Communications 
Comm..  109  U.R.App.D.C.  224,  22S, 
28j  F.2d  600,  G70  (dissenting  opinion 
of  Judge  Washington),  cert,  denied,  304 
U.S.  802,  81  S.Ct.  223.  5  L.Ed.2d  188 
(lOGO). 
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IV 


Wc  turn  next  to  tlic  question  whether, 
because  parolees  who  can  afTord  to  hire 
counsel  may  be  represented  at  parole 
revocation  luariuKS,  parolees  unable  to 
afford  counsel  have  a  ri.'Tht  to  appointed 
counsel  at  such  hearinps.  Here  atrain 
wc  are  considering  only  the  hcarinp  at 
which  it  is  sought  to  establish  an  alleged 
violation. 

In  1016  wc  construed  the  District  of 
Columbia  Code  provision  that  parolees 
"shall  be  pivcn  an  opportunity  to  appear 
before  [the  Parole]  Board"  as  requiring 
"an  effective  appearance"  which  "neces- 
sarily means  the  presence  of  counsel."  *" 
Congress  soon  amended  the  Code  to  pro- 
vide specifically  that  a  parolee  "may  be 
represented  by  counsel."  "  In  19B7  " 
we  reversed  a  determination  by  the 
Board  that  a  parolee  who  had  not  been 
advised  of  his  right  to  representation 
waived  it  by  failing  to  ask  for  counsel. 
In  holding  that  the  right  could  not  be 
waived  except  by  "  'intentional  relin- 
quishment or  abandonment'  of  that 
'known  right  or  privilege,'  "  "  we  point- 
ed out  why  representation  by  counsel,  is 
imperative  and  approved  the  statement 
of  the  trial  court  in  the  Tate  case,  supra, 
note  15,  that  "the  right  of  counsel  is  no 

15.  Fleming  v.  T.ntc,  81  U.S.App.D.C.  205, 
20G,  15G  F.2(l  .S48,  849  (194G).  We  nlso 
licld  tlmt  "nn  effective  appearance 
•  •  •  neccss.Trily  means  *  •  • 
the  receii)t  of  testimony  if  [tlic  parolee] 
has  testimony  to  present."     Ibid. 

16.  See  D.C.Codc,  5  24-20G. 

17.  Moore  v.  Rcid,  100  U.S.App.D.C.  373, 
370,  240  F.2d  054  (1957). 

18.  We  were  here  quoting  from  John- 
son V.  Zerbst.  304  U.S.  458.  404,  58  S.Ct. 
1019.  1023,  82  L.Ed.  1401  (lO.TS).  which 
hold  tlint  "The  Sixth  Amendment  wtli- 
holds  from  federal  courts,  in  all  criminal 
proceodinss,  the  power  and  authority  to 
deprive  an  accused  of  his  life  or  lib- 
erty unless  he  has  or  waives  the  as- 
fiiist.'ince  of  counsel."  304  U.S.  at  403, 
5S  S.Ct.  at  1022. 

19.  100  U.S.App.D.C.  at  374,  246  F.2d  at 
055. 

20.  Robbins  v.  Reed.  100  U.S.App.D.C.  51, 
200  F.2<1  242    (1959).     We   there  noted 


le.ss  important  in  an  administrative  hear- 
ing on  n  revocation  of  parole,  than  it  is  in 
a  judicial  proceeding."  "*  In  1959  we 
uphold  a  parolee's  right  to  counsel  under 
the  Federal  statute  who.so  language,  "an 
opportunity  to  appear,"  was  almost  iden- 
tical with  the  language  of  the  D.C.Code 
when  we  construed  it  in  1946.^" 

The  pre.'^cnt  case  is  the  first  in  which 
we  are  called  upon'  to  decide  whether  the 
right  to  be  represented  at  a  parole  revo- 
cation hearing  applies  to  a  parolee  who 
cannot,  as  well  as  to  one  who  can,  afford 
to  hire  counsel.  In  the  recent  case  of 
Reed  v.  Butterworth  '^  we  declined  to 
"express  an  opinion"  on  whether  the 
right  is  "limited  to  counsel  retained  or 
otherwise  secured  by  [parolee],"  because 
this  was  "not  in  issue"  in  that  appeal.^^ 
Some  earlier  opinions  contain  statements 
to  the  effect  that  appointment  of  coun- 
sel for  indigents  is  not  required.  But 
since  all  of  those  cases  involved  parolees 
who,  as  far  as  appears,  were  able  to  re- 
tain counsel,  the  statements  are  dicta  and 
not  controlling  here.  Therefore  we  must 
now  decide  whether  the  reasons  which 
convinced  us  that  Congress,  in  requiring 
a  hearing,  intended  representation  for  a 
parolee  who  can  afford  to  retain  counsel, 
apply  also  to  one  who  cannot. 

that  the  "amendment  •  *  •  enacted 
Bubsequont  to  Fleming  v.  Tate  •  •  • 
does  not  militate  ng.ainst  our  construc- 
tion of  the  federal  statute  which  Ims 
not  been  made  explicit  in  this  respect, 
for  in  Fleming  v.  Tate  we  construed  the 
focal  statute  to  permit  representation 
by  counsel  before  the  amendment,  when 
in  all  essential  respects  the  District  of 
Columbia  Code  was  worded  as  the  federal 
statute  is  now  worded."  lOG  U.S.App. 
D.C.  at  53  n.  2.  209  F.2d  at  244  n.  2. 
The  Government  in  this  case  correct- 
ly assumes  "that  the  federal  and  Dis- 
trict of  Columbia  statutes  are  to  be 
construed  identically  with  respect  to  the 
right  of  counsel."  Appellees'  brief  in 
Hyscr  v.  Reed.  p.  18,  n.  12. 

21.  Ill    U.S.App.D.C.    3G.5,    297    F.2d   776 
(1001). 

22.  Ill  U.S.App.D.C.  at  300  n.  1,  207  F.2d 
at  777  n.  L 
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CHr  nuniSP, 

That  CoiiKi'css  «li<l  not  spoeifu-Mlly  pro- 
vide for  .iiiiioiiidnciil  of  rounsol  Hlioiiltl 
not  U>;ui  lis  lo  coiioliuio  (hat  such  api'oint- 
nicnt  was  not  intended.  In  tlic  ahseiicc 
of  an  explicit  statement  either  way,  wc 
should  not  impute  to  Conjrres.s  an  intent 
to  discriminate  between  parolees  unable 
to  afford  counsel  and  others  in  similar 
danpcr  of  losinp  their  freedom.  If,  as 
we  have  repeatedly  held,  the  serious  con- 
sequences of  parole  revocation  make  the 
right  to  coun.sel  so  critical  that  Congress 
must  be  deemed  to  have  intended  it  as 
part  of  a  required  hearing,  Congress 
must  be  deemed  to  have  intended  it  for 
all." 

Furthermore,  were  we  to  construe  the 
statutory  grant  of  the  right  to  counsel 
as  intended  only  for  those  who  can 
pay,  substantial  constitutional  questions 
would  arise.=*  Although  the  Federal 
Govci-nment  is  not  directly  limited  by 
an  "equal  protection  of  the  laws"  clause, 

23.  Cf.  Address  by  Attorney  General  Ken- 
nedy, Americ.in  Bar  Association,  Aug.  6, 
10G2  (Departuicut  of  Justice  Press  Re- 
lease) nt  in>-  4-7,  concerniug  representa- 
tion of  indigents. 

24.  Tlic  majority  n1.^kes  two  arguments 
against  the  proposition  that  the  appoint- 
ment of  counsel  may  now  be  eon.stitu- 
tionally  required  in  parole  revocation 
hearings.  It  claims  that  "In  Coppcdgo 
V.  United  States,  309  U.S.  4.';S.  82  S.Ct. 
917,  8  L.Ed.2d  21  (19G2),  the  Supreme 
Court  did  not  place  an  indigent's  right  to 
counsel  •  •  *  in  judicial  proceedings 
ou  any  command  of  the  Constitution, 
but  more  narrowly  on  its  interpretation 
of  a  statute,'  28  U.S.C.  §  1915."  But  the 
Supreme  Court  said  in  that  case  that 
"we  have  been  impelled  by  considera- 
tions beijond  the  corvcrs  of  28  U.S.C.  § 
1915,  considerations  that  it  is  our  duty 
to  assure  to  the  greatest  degree  possible, 
within  the  statutory  framework  *  •  *, 
equal  treatment  for  every  litigant  before 
the  bar."  Id.  309  U.S.  at  41G-4'17,  82 
S.Ct.  at  921-922,  emphasis  supplied. 

Tlic  majority  points  out  that  "No  case 
has  yet  held  that  an  interested  party  in 
an  administrative  or  regulatory  praceed- 
ing  is  entitled  to  be  furnished  with  counsel 
if  he  cannot  afford  one  of  his  own  choice." 
The  majority  does  not  point  out  that 
there  lias  never  been  nn  nuthoritntivo 
pronouncement  ihnt  one  unable  to  afford 
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the  Siiprr-nie  Court  ha.q  held  that  "dis- 
crimination [by  the  Federal  Govern- 
ment ]  may  be  .so  unjustifiable  as  to  be 
viol.itive  of  due  process."  ^i  The  Su- 
preme Court  has  repeatedly  held  that  in 
criminal  trials,  discrimination  "on  ac- 
count of  poverty"  is  as  unjustifiable  as 
discrimination  "on  account  of  religion, 
-race,  or  color,"  because  it  "bears  no  ra- 
tional relationship  to  a  defendant's  guilt 
or  innocence."  GrilTin  v.  Illinois,  351 
U.S.  12,  17-18,  76  S.Ct.  585,  589-590, 
100  L.Ed.  891  (195G).  Poverty  bears  no 
more  relationship  to  the  question  of  pa- 
role violation  than  to  the  question  of 
guilt.  Therefore  congressional  discrim- 
ination against  parolees  who  cannot  af- 
ford coun.sel  would  raise  serious  prob- 
lems of  due  process  of  law.  To  avoid 
such  problems  we  should  construe  the 
statute  to  provide  for  the  appointment 
of  counsel  for  such  parolees.  Cf.  Lynch 
V.  Overholser,  3G9  U.S.  705,  82  S.Ct. 
1063,  8  L.Ed.2d  211  (i962).2« 

counsel  is  not  entitled  to  assigned  coun- 
sel at  such  proceedings.  That  there  is  a 
paucity  of  coses  raising  this  issue  prob- 
ably results  from  the  fact  that  in  im- 
migration proceedings,  which  form  the 
bulk  of  administrative  actions  affecting  the 
poor,  there  are  voluntary  organizations 
which  stand  ready  to  represent  any 
party  in  danger  of  serious  deprivation. 
It  is  not  a  valid  argument  against  the 
existence  of  the  right. 

25.  Boiling  V.  Sharp,  347  U.S.  497.  499, 
74  S.Ct.  G93,  G94,  98  L.Bd.  884  (1954). 

26.  It  may  not  be  within  the  judicial 
province  to  appoint  counsel  in  administra- 
tive hearings.  But  this  does  not  affect 
our  duty  to  decide  whether  the  right  to 
appointed  counsel  is  created  either  by 
statute  or  by  the  Constitution.  See  e.  g., 
Powell  V.  Alabama,  287  U.S.  45,  GO,  53 
S.Ct.  5.'),  CO,  77  L.Ed.  158  (19.32).  where 
the  Supreme  Court  apparently  recognized 
that  it  was  powerless  to  appoint  counsel 
to  appear  in  Alabama  state  courts,  but 
concluded  that  this  does  not  affect  "(t]he 
question  •  •  •  which  it  is  our  duty, 
and  within  our  power,  to  decide  •  •  • 
whether  the  denial  of  the  assistance  of 
counsel  contravenes  tbo  duo  process 
clause     *     •     *." 

See  also  Report  of  the  Attorney  Gen- 
eral's 'Committee  on  Poverty  ond  tho 
Administration  of  Justice  (Feb.  25.  19G3), 
120.   115,   where   the  distinguished   Com- 
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Appellants  also  nrtruc  that  so  lonpr  as 
the  Board  maintains  that  compulsory 
process  is  unavailable,  it  must,  at  least, 
cither  hold  the  hearing  in  a  district  rea- 
sonably calculated  to  facilitate  the  volun- 
tary appearance  of  parolees'  witnesses, 
or  else  defray  the  reasonable  costs  of  se- 
curinj?  such  witnesses  where  the  parolee 
is  unable  to  pay  for  their  appearance. 
Since  the  majority  nprccs  that  a  hearing 
must  be  hold  in  a  district  reasonably  cal- 
culated to  facilitate  the  voluntary  ap- 
pearance of  parolees'  witnesses,  wc  do 
not  discuss  this  issue. 

VI 
Briefly,   the   prist  of  our  position   In 
these  cases  upon  the  foregoing  matters 
is  as  follows: 

I.     Parole  may  not  be  revoked  un- 
less it  is  established,  by  failure 
to  deny,  conviction  or  adminis- 
trative   determination,    that    a 
specific  charged  condition  of  the 
pai'ole  has  been  violated. 
A.     If  a  retaken  parolee  denies 
the    charged    violation    and 
has    not   been    validly   con- 
victed of  an  offense  consti- 
tuting the  violation,  an  is- 
sue   of    fact    arises    which 
must  be  resolved  pursuant 
to  administrative  hearing. 
1.     At  this  hearing  the  pa- 
rolee must  have  an  op- 
portunity   to    cross-ex- 
amine all  witnesses  and 
examine   all   documents 

mittpc  .urccd  "stroncly  tliat  the  right  to 
counsel  nt  pfirolc  revocation  hcarinc-s" 
c.Ttmot  fairly  be  CDiifincd  to  those  fiiinn- 
ci:iMy  nblc  to  piirclinse  it  and  that  the 
"«ilii:ition  ns  it  has  now  dcvclopod  gives 
ri«e  to  serious  inequity  •  •  * "  and 
said : 

"Ah  a  practical  matter,  it  has  been  doubt- 
o<l  tliiit  llie  Hoard  has  or  can  i)roperIy  bo 
Hiveii  aiillKirity  to  require  attorneys  to 
linivido  reprcHciilation  in  these  cases 
find  it  has  been  f)iie»ilioned  whether  tho 
courts  poHsesn  authority  to  appoint  conn- 
Bid  lo  servo  In  ndniinistralivo  heariiips, 
liko  tho  parolo  revocation  procoediuKa. 
Without  nltoniptlne  to   resolve  these  is- 


relied  on  by  the  Board 
to  establish  the  viola- 
tion. 

2.  He  must  also  be  per- 
mitted to  introduce 
whatever  voluntary  evi- 
dence relating  to  his 
general  character  and 
likely  future  behavior 
he  wishes  the  Board  to 
consider  when  it  makes 
its  dispositional  deci- 
HJon  in  the  event  that 
the  violation  is  estab- 
lished. 

8.  The  hearing  must  be 
held  within  a  rea.sona- 
ble  time  after  the  re- 
taking of  the  parolee 
and  at  a  location  rea- 
sonably near  the  source 
of  most  relevant  infor- 
mation. 

4.  Since  retained  counsel 
is  permitted  at  such  a 
hearing,  counsel  must 
be  assigned  to  repre- 
sent those  who  cannot 
afford  to  retain  counsel 
and  who  request  such 
aid. 

B.  If  a  retaken  parolee  does 
not  deny  the  charged  viola- 
tion or  has  been  validly  con- 
victed of  an  offense  consti- 
tuting the  violation,  an  in- 
formal interview  should  be 
held, 

sues,  the  Committee  points  out  that  tho 
adoption  of  a  plnn  of  adequate  repre- 
sentation in  the  federal  courts  •  •  • 
would  make  a  significant  contribution  to 
the  problem  of  representation  before  tho 
r.oard.  There  can  nt  least  be  no  doubt 
that  Congress  might  properly  authorize 
tho  federal  public  defender  to  assume 
tho  obligations  of  such  representation  in 
those  districts  that  elect  the  public  de- 
fender system.  It  is  clear,  however,  that 
the  Department  needs  to  give  further 
consideration,  not  only  to  the  problem  of 
Bupiilying  counsel,  but  to  tho  other  ele- 
ments of  fair  hearing  in  tho  revocation 
proceedings."     [Id.  at  110-17.] 


1097 


HYS£R 

1.  At  this  interview  the 
Pa  role  Hoard  need  in- 
troduce no  evidence  for 
cross-examination  or 
inspection,  but  the  pa- 
rolee may  introduce 
whatever  voluntary  evi- 
dence relating  to  his 
genera!  character  or 
likely  future  behavior 
he  wishes  the  Board  to 
consider  when  it  makes 
its  dispositional  deci- 
sion. 

2.  The  interview  must  be 
held  reasonably  near 
the  source  of  most  rele- 
vant information. 

3.  Counsel  need  not  be 
permitted  at  this  inter- 
view. 

II.  Once  it  is  established,  either  by 
failure  to  deny,  conviction  or  ad- 
ministrative determination,  that 
a  violation  has  occurred,  the 
Board  itself  must  decide  wheth- 
er to  revoke  the  parole,  modify 
its  conditions,  or  leave  the  situ- 
ation unchanged.  If  it  decides 
to  revoke,  it  must  decide  how 
much  of  his  remaining  sentence 
the  parolee  should  be  required 
to  serve.  The  Board  has  wide 
discretion  in  deciding  what  dis- 
position to  make  of  a  parole 
violator,  and  may  generally  rely 
on  whatever  information  it 
deems  relevant  without  disclos- 
ing its  nature  or  source  to  the 
parolee. 

VII 

We  would  resolve  the  specific  cases 
before  us  in  the  following  manner: 

Appellants  Thompson  (No.  16873), 
Neiswenter  (No.  17041),  and  Fitzpatrick 
(No.  17042)  have  admitted  or  been  con- 
victed of  acts  constituting  the  charged 
violations.  Since  they  do  not  challenge 
the  dispositional  determination,  no  relief 
would  be  appropriate  under  our  view. 

Appellant  Jamison  (No.  17059)  denies 
each  of  the  violations  with  which  he  is 

»l»  F.2*— 17 
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charged.  Had  he  not  been  arrested  on 
these  charges,  he  would  now  be  out  of  the 
custody  of  the  Attorney  General  since 
his  original  sentence  would  have  expired 
on  July  21,  19G0.  We  would  therefore 
order -his  immediate  release.  See  Glenn 
V.  Reed,  110  U.S.App.D.C.  85,  289  F.2d 
4G2  (1961). 

Appellant  Jatoft  (No.  16806)  and  Wil- 
liamson (No.  17043),  in  effect,  deny  the 
violations  with  which  they  were  charged 
but  would  still  be  in  the  custody  of  the 
Attorney  General,  even  if  they  had  not 
been  arrested  on  parole  violators  war- 
rants. We  would  require  therefore  that 
they  immediately  be  afforded  the  hear- 
ings we  have  described. 

The  records  are  unclear  as  to  appel- 
lants Hyser  (No.  16716)  and  Whitling 
(No.  16811).  Hyser  would  be  out  of  the 
custody  of  the  Attorney  General  but  for 
his  alleged  parole  violation.  The  record, 
however,-  does  not  show  whether  he  ad- 
mitted or  was  convicted  of  an  act  consti- 
tuting a  charged  violation.  Whitling 
was  not  convicted  of  an  act  constituting 
a  charged  violation.  The  record,  how- 
ever, does  not  show  whether  he  would 
still  be  in  the  custody  of  the  Attorney 
General  but  for  his  alleged  violation. 
Nor  does  it  show  whether  his  "admis- 
sion" of  the  violation  was  coerced  as  he 
claims,  or  freely  made,  as  the  Board 
claims.  We  would  therefore  remand 
these  two  cases  to  the  District  Court  for 
determination  of  those  issues  and  dis- 
positions in  accordance  with  the  princi- 
ples we  have  set  forth. 

FAHY,  Circuit  Judge,  with  whom  Cir- 
cuit Judge  J.  SKELLY  WRIGHT  joins 
(concurring  in  part,  dissenting  in  part). 

I  am  in  agreement  with  the  guiding 
principles  set  forth  by  Judge  Burger  in 
his  opinion  for  the  majority  of  the  Court. 
My  dissent  is  in  the  application  of  those 
principles  to  the  operation  of  the  parole 
system  under  the  existing  statutes.  My 
views,  however,  are  not  intended  as  an 
attack  upon  the  majority  opinion  but, 
since  I  largely  agree  with  its  approach, 
as  a  statement  of  an  affirmative  position 
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on   the   several   matters   necessary  to   a 
decision  of  tlie  appeals. 

The  Board  is  not  a  judicial  body.  Per- 
haps it  is  best  described  as  administra- 
tive antl  supervisory.  It  administers 
and  suiM-rvises  a  part  of  the  penal  sy.s- 
tem,  with  sin-cial  resjionsibilily  for  it.s 
rehabilitative  and  ameliorative  features. 
The  Board's  responsibility  besrins  after  a 
person  has  been  convicted  of  a  criminal 
ofTense  and  has  had  the  riphts  and  pro- 
tections pertaining  to  the  administration 
of  the  criminal  law.  In  paroling  such 
a  pcr.'son  the  Board  is  not  conducting  an 
adversary  proceeding.  There  is  no  sug- 
gestion from  any  quarter  that  the  pro- 
cedures for  granting  parole  are  compara- 
ble to  those  of  an  adversary  character. 

A  change  in  relationship  between 
Board  and  individual  occurs  after  pa- 
role has  been  granted  and  a  question  as 
to  its  violation  arises ;  but  this  change 
in  relationship  does  not  extend  to  trans- 
forming the  Board  into  an  adversary  of 
the  parolee.  This  is  .so  even  though  an 
alleged  crime  is  said  to  be  the  violation. 
For  a  violation  of  i>aroK>  i.s  not  n  crime. 
A  los.s  of  iiarole  ptatu.s,  which  had  re- 
lieved tlie  prisoner  of  tlic  need  to  .serve  in 
full  his  original  sentence,  may  result, 
but  when  the  Board  takes  up  the  problem 
of  violation  it  is  still  engaged  in  admin- 
istering or  supervising  a  sentence.  It  is 
not  engaged  in  a  proceeding  which  leads 
to  a  sentence. 

Personal  liberty,  however,  is  involved 
in  proceedings  incident  to  an  alleged  vio- 
lation of  parole.  For  this  rea.son  the 
proceedings  must  conform  with  due  proc- 
ess of  law.  But  due  process  of  law 
varies  widely  with  circumstances.  Han- 
nah V.  Larche,  363  U.S.  420,  80  S.Ct. 
1.502,  4  L.Ed.2d  1307  (19C0);  Yakus  v. 
United  States.  321  U.S.  414,  64  S.Ct.  600, 
88  L.Kd.  8.34  (1944).  It  is  one  thing 
in  a  i)roscr;iition  for  crime.  It  is  another 
in  administering  the  parole  system.  In 
Honu'  nsiiccts  of  the  jmrole  system  due 
proces.s  of  law  is  like  that  applicable  to 
the  revocation  of  probation,  the  nature 
of  which  is  explained  in  Burns  v.  United 
States.  287  U.S.  216,  53  S.Ct.  154.  77  L. 
Ed.   266    (1932),   or  to   sentencing,   re- 


viewed in  Williams  v.  People  of  State  of 
New  York,  337  U.S.  241,  60  S.Ct.  1079, 
93  L.Ed.  1337  (1949).  And  see  K.scoc  v. 
Zerb,  I.  29.'-.  U.S.  490.  55  S.Ct.  818,  79  L. 
Ed.  1.566  (1935).  The  Board  must  obey 
applicable  legislation  but  otherwise  it 
seems  to  me  the  Board  is  required  only 
to  perform  its  functions  fairly  under  fair 
procedures.  It  may  not  act  unreasonably 
or  arbitrarily. 

With  the  above  in  mind  we  consider 
first  the  statute.  With  respect  to  a  pa- 
role violation  the  requirements  of  the 
statute  are  divided  into  three  main 
parts ; 

I.  Section  4205,  18  U.S.C,  provides 
that  a  warrant  for  the  retaking  of  a 
parolee  "who  has  violated  his  parole" 
may  be  issued  by  the  Board  or  a  member 
thereof.  A  warrant  is  not  required  to  be 
issued.  A  violation  may  be  overlooked. 
And  this  statutory  language  requires  a 
finding  of  violation  ueiore  a  warrant  is 
issued  and  the  parolee  retaken.  This  is 
the  plain  reading  of  the  language  and  no 
reason  appears  to  depart  from  its  plain 
reading.  Compai'o,  in  contrast,  the  Vir- 
ginia statute  di.sens.sed  by  the  (-ourt  in 
.lones  V.  Cunningham,  371  U.S.  236,  83  S. 
Ct.  373.  9  L.Ed. 2d  285  (1963).  In  giving 
our  statute  this  meaning  I  bear  in  mind 
that  if  the  alleged  violation  is  the  com- 
mission of  a  crime — a  positive  harm  to 
the  community — the  parolee  may  be  ar- 
rested under  ordinary  procedures  and 
prosecuted.  The  community  has  this 
protection.  There  is  accordingly  no  pol- 
icy reason  for  failing  to  read  Section 
4205  as  requiring  a  finding  of  violation 
before  a  parolee  is  arrested  and  retaken 
under  authority  of  the  Board.  Depriv- 
ing a  person  of  his  parole  liberty  is 
not  a  substitute  for  prosecution  for 
crime,  with  its  protections  of  the  Bill  of 
Rights. 

The  statute  does  not  prescribe  the  pro- 
cedure for  finding  a  violation.  But  since 
the  Due  Process  Clause  requires  a  fair 
procedure,  commensurate  with  the  na- 
ture of  the  problem,  we  read  into  the 
statute  such  a  procedure.  So  doing  I 
would  require  before  a  violation  can  be 
found,  unless  it  is  admitted,  or  evidenced 
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by  proof  of  conviction  of  an  offcnso 
wliich  also  constitutes  ;i  parole  violation, 
that  the  paroloc  be  ^ivcn  a  heaving  after 
he  has  had  notice  of  the  claim  of  viola- 
tion. At  the  hearinp  he  should  have  the 
opportunity  to  be  heard  in  person  and  to 
present  witnesses,  to  bring  counsel  to  as- 
sist him,  and  to  have  access  to,  and, 
on  request,  confrontation,  of  the  sources 
of  information  as  to  the  alleged  violation, 
with  right  of  cross-examination.  See 
Greene  v.  McElroy,  3G0  U.S.  474,  79  S.Ct. 
1400,  3  L.Ed. 2d  1377  (1059).  This  hear- 
ing should  ordinarily  be  in  the  District 
where  the  violation  occurred  if  the  pa- 
rolee so  desires,  and  should  be  as  near 
to  the  place  of  occurrence  as  is  reason- 
ably possible,  if  this  is  requested;  that 
is,  the  hearing  is  to  be  at  a  place  reason- 
ably convenient  to  enable  the  parolee 
fairly  to  meet  the  claim.  And  in  order 
that  a  proper  review  of  these  proceedings 
may  be  made  by  the  Board  or  member  in 
deciding  whether  to  issue  a  warrant  for 
retaking  the  parolee  the  officer  conduct- 
ing the  hearing  should  preserve  a  record 
of  what  witnesses  were  present,  along 
with  a  summary  of  their  testimony  and 
with  a  notation  of  the  requests  made  by 
the  parolee  and  their  disposition.  It  is 
upon  this  record  that  a  finding  of  viola- 
tion is  to  be  made,  unless  admitted  or 
established  by  proof  of  a  conviction.    At 
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this  hearing  the  parolee  may  also  intro- 
duce evidence,  ace  No.  Ill,  infra,  bearing 
ujion  the  discretion  of  the  Board  in  event 
a  violation  is  found. 

II.  •  When  a  violation  has  been  found 
upon  the  basis  of  an  admission,  or  upon 
proof  of  conviction  of  an  offense  which 
constitutes  a  violation,  or  as  the  result 
of  the  suggested  type  of  hearing,  and 
only  then,  a  warrant  may  issue  by  the 
Board  or  a  Board  member  under  Section 
4206  and  the  parolee  may  be  retaken.^ 
The  issuance  of  a  warrant,  however,  and 
the  retaking,  are  discretionary. 

III.  After  arrest  and  retaking  the 
prisoner  is  given  a  statutory  opportunity 
under  Section  4207  to  appear  before  the 
Board.  This  appearance  has  to  do  with 
the  discretionary  action  to  be  taken  by 
the  Board  as  a  consequence  of  the  viola- 
tion. The  finding  of  a  violation  itself, 
previously  made,  may  also  be  reconsid- 
ered at  this  later  stage  in  the  discretion 
of  the  Board,  on  the  record  made  under 
the  procedure  set  forth  above ;  and  if  ad- 
ditional evidence  is  offered,  there  is  the 
right  of  confrontation  and  cross-exam- 
ination. At  this  appearance  under  Sec- 
tion 4207  the  parolee  may,  as  this  court 
has  previously  held,^  have  counsel  and 
present  witnesses.  The  communication 
and  clerical  facilities  of  the  Government 
should    also   be   made   available   to   the 


I.  The  tn.TJority  opinion,  note  20,  snys 
that  in  tliis  m.nnncr  we  rnise  tlic  arrest 
of  a  p.Trolon  who  h.ns  bocn  convicted  of 
crime  to  n  liislior  plane  tlian  the  Consti- 
tution an<-nr<i3  persons  only  accused  of 
crinip.  This  overlooks  the  many  safe- 
Riiards  atluchinR  to  one  nrrn.sted  for 
critno.  He  is  entitled  to  Hpoody  arrni(,'n- 
moiit  with  advice  as  to  his  rights,  in- 
cluding tiic  riclit  to  connscl,  and  ho  in 
ordinarily  entitled  to  his  liberty  on  b.oil 
bond.  There  is  a  seimration  of  the  nr- 
restinu  function  from  that  of  detention, 
and  the  innKi><tr.'ilo  reviews  the  ade'iuncy 
of  the  b.'iHis  for  the  arrest.  I'ersons  cur- 
rently retaken  on  a  Board  warrant, 
however,  may  be  and  often  are  trans- 
porti'd  Krcat  distances  to  a  federal  pris- 
on where  they  must  await  the  visit  of  a 
Board  member  before  their  cases  aro 
considered.  In  the  meantime  such  a 
person  is  cut  off  from  family,  friends,  and 
employer.      His    situation    is    not    com- 


parable to  that  of  a  person  arrested  on 
an  ordinary  warrant  for  possible  crim- 
inal prosecution,  with  the  protections  of 
the  Constitution  and  Federal  Rules  of 
Criminal  Procedure.  Tho  majority's 
treatment  of  the  problem — arrest  fol- 
lowed by  local  inrnreeration  and  then 
n  heai-inp — is  an  improvement  over  tho 
))  resent  practice  but  does  not  afford 
the  solution  a  plain  rending  of  the  stat- 
ute requires.  No  Constitutional  objec- 
tion to  such  a  solution  is  suRRested. 
Moreover,  rather  than  comi)licating  and 
iTiakinc  more  difheidt  the  parole  sys- 
tem and  its  desirable  objectives,  as  the 
majority  opinion  sugRests,  we  believe  ac- 
ceptance of  our  approach  would  not  ad- 
versely affect  the  salutary  purposes  of 
the  system  nor  make  its  operations  more 
diflicult  than  will  the  plans  adopted  by 
tho  majority. 

2.    Robhins  V.   Reed.   106  U.S.App.D.O.  51, 
2G0  F.2d  242  (105D). 
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prisoner  to  a  reasonable  degree  to  enable 
him  to  ol)lain  and  present  to  the  Board 
in  addition  to  his  own  statements  and 
the  testimony  of  any  witness  he  has 
present,  such  sU'itcmcnts,  credentials, 
testimonials,  and  affidavits,  as  may  bear 
upon  the  discretionary  action  the  Board 
is  fcmi>ower(d  to  take  a.s  a  consequence 
of  the  violation. 

The  Board  is  not  required  to  revoke 
the  parole;  it  may  revoke  and  terminate 
it,  or  it  may  modify  the  terms  and  con- 
ditions of  the  parole.  It  may  also  re- 
quire the  prisoner  to  serve  only  a  part 
of  the  remainder  of  the  term  for  which 
he  was  sentenced.    18  U.S.C.  §  4207. 

In  all  the  above  the  Board,  from  the 
very  bepinninp  and  thi'ough  each  step 
must  act  on  behalf  of  the  parolee  as  well 
as  in  the  public  interest.  Counsel, 
though  permitted,  I  think  is  not  in 
these  circumstances  the  touchstone  of 
due  process,  either  traditionally  or  ra- 
tionally. With  the  Board  and  its  agents 
having  the  duty  of  functioning  in  the  in- 
terest of  the  individual  in  a  supervisory 
capacity,  the  touchstone  of  due  process 
is  freedom  from  arbitrariness  and  abuse 
of  discretion,  with  fair  and  impartial 
procedures  for  obtaining  the  information 
upon  the  basis  of  which  to  make  deci- 
sions, the  fairness  of  the  procedure  be- 
ing considered  in  terms  of  the  conse- 
quence of  the  decision  to  be  made.  This 
consequence  may  be  that  the  parolee  is 
obliged  to  serve  the  balance  of  a  sentence 
which  had  been  previously  imposed  in  a 
criminal  proceeding  governed  by  the  ap- 
plicable provision  of  the  Bill  of  Rights. 

The  impact  of  a  parole  violation  is 
upon  a  conditional  personal  liberty. 
This  is  not  the  same  as  the  impact  on 
liberty  of  a  trial  for  crime.  While  due 
process  is  required,  this  does  not  as  a 
rule  for  parole  violation  call  for  a  pro- 
cedure broken  down  into  the  right  to 
have  counsel  appointed,  or  to  have  com- 
puLsory  process.  If,  however,  these  ap- 
pear in  a  particular  case  to  be  essential 
to  the  reaching  of  a  fair  and  reasonable 
result  by  the  Board  the  Board  may  not 
validly   act   without   them.      Ordinarily 


this  is  not  the  situation.  Perhaps  it  is  of 
some  u.se  to  add  that  the  action  of  the 
Board  is  subject  to  judicial  review,  with 
counsel  appointed  for  an  indigent  if  re- 
quested, and  with  compulsory  process 
also  available. 

Applying  the.se  standards  to  the  pend- 
ing cases  I  review  them  under  the  fol- 
lowing guides: 

1.  If  violation  of  parole  has  not  been 
denied  by  a  plaintiff  in  his  pleadings,  I 
now  treat  the  violation  at  this  state  of 
these  cases  as  though  factually  admitted. 
In  these  instances,  unless  the  hearing 
with  respect  to  revocation,  modification 
or  discretionary  action  after  arrest  has 
conformed  with  the  views  above  ex- 
pressed, such  hearing  and  reconsidera- 
tion I  think  should  now  be  accorded,  if 
requested. 

2.  If  the  violation  of  parole  is  denied, 
and  it  is  not  now  clear  that  the  finding  of 
violation,  followed  by  warrant  and  ar- 
rest, is  supported  by  proof  of  a  con- 
viction, or  if  it  is  not  clear  that  the 
Board  has  conformed  substantially  with 
the  procedures  I  have  outlined,  my  view 
is  that  the  prisoner  should  be  released 
and  the  Board,  if  so  advised,  may  pro- 
ceed de  novo. 

It  appears  and  is  admitted  by  the 
Board  that  in  the  Jamison  case  the  pa- 
rolee has  consistently  protested  his  in- 
nocence of  a  violation,  has  offered  wit- 
nesses who  would  or  could  testify  to  per- 
tinent events,  and  has  preserved  his  ob- 
jections for  our  consideration.  Since  he 
has  not  been  accorded  the  procedures  I 
now  find  were  due  him,  I  think  he  is 
being  illegally  held  and  should  be  re- 
stored to  freedom.  Furthermore,  it  ap- 
pearing that  his  sentence  would  have 
run  out  in  July,  1960,  when  but  for 
this  retaking  he  would  have  presump- 
tively been  on  parole,  his  restoration  to 
freedom  should  be  unqualified.  Since 
the  retaking  was  improper  his  incar- 
ceration since  that  time  should  be  con- 
sidered for  present  purposes  as  if  he 
Were  never  retaken  and  his  parole  had 
continued  uninterruptedly  to  the  expira- 
tion of  his  sentence.    See  Glenn  v.  Reed, 
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110  U.S.App.D.C.  85,  289  F.2d  462 
(1061),  where  freedom  was  restored  .is 
the  only  proper  remedy  for  a  wronpful 
retaking,  though  the  court  did  not  take 
occasion  to  consider  the  matter  of  credit 
for  time  already  spent  on  parole.' 

The  other  cases,  with  one  exception  to 
be  noted,  are  seen  to  be  ones  of  an  ad- 
mitted parole  violation,  the  question  re- 
maining being  one  of  discretionary  treat- 
ment after  the  retaking  and  so  they  fall 
under  Number  1  above.  Accordingly 
these  plaintiffs  must  be  given  an  oppor- 
tunity to  have  an  appearance  before  the 
Board  of  the  character  set  out  above. 
The  Board  then  will  be  in  a  position  to 
exercise  its  judgment  as  to  whether  any 
of  these  appellants  should  be  remitted  to 
parole,  and  if  so  under  what  conditions, 
and  whether  if  the  parole  in  any  case  is 
revoked  all  or  only  some  of  the  remain- 
ing time  should  be  served. 

The  exception  is  the  case  of  Whitling. 
It  does  not  appear  that  he  freely  made 
an  admission  to  the  charge  of  parole  vio- 
lation. There  are  allegations  (in  his  re- 
jected offer  to  amend  his  complaint)  of 
threats  and  coercion  against  him  in  con- 
nection with  a  statement  apparently  re- 
lied upon  by  the  Board.  From  this  rec- 
ord we  are  unable  to  pass  upon  the  mer- 
its of  his  defenses.  It  is  not  apparent 
that  the  Board  considered  them.  I  dis- 
agree with  the  District  Court's  finding 
that  this  appellant  "had  admitted  violat- 
ing the  conditions  of  his  parole."  Ac- 
cordingly, as  I  see  it,  he  ouglit  to  be  re- 
leased, but  without  prejudice  to  the 
Board  proceeding  de  novo  in  his  case. 

3.  Wo  ilistinKuisli  tlic  f.acts  iicrc  from  those 
in  Fit/ijiatrifk,  a  companion  caso,  whore 
it  is  nlso  argued  tliat  n  scntoncc  has  run 
if  credit  be  piven  for  time  .spent  on  pa- 
role. Tlie  difference  is  that  in  Fitzpntrick 
the  viol.'ition  is  admitted  and  so  tlic  case 
falls  within  the  others  to  be  dealt  with 
below. 

I.  I  also  concur  in  most  of  wlint  is  so  well 
stated  in  tlie  exci^llent  opinion  of  Judgea 
Bazolon  and  Edferton.  With  me,  how- 
ever, the  primary  attribute  of  n  good 
parole  systpm  is  a  liberal  parole  policy. 
RequirinK  a  full-dress  second  trial,  even 
limited  to  questions  of  fact,  would,  in  my 


Finally,  in  regard  to  Jatoft,  where 
there  is  an  assertion  of  innocence  both 
at  the  court  level  and  before  the  Board,  it 
must  be  .said  that  his  contentions  were 
consid^ed  by  the  Board  and  there  was 
sufficient  evidence  to  support  a  finding  of 
a  violation  in  the  absence  of  any  proffer 
by  him  of  testimony  or  witnesses  to  sup- 
port his  contention  that  he  did  not  know 
the  persons  with  whom  he  was  associat- 
ing were  involved  in  a  criminal  opera- 
tion. Of  course  the  post-violation  re- 
taking procedures  should  be  complied 
with  in  this  case. 

J.  SKELLY  WRIGHT,  Circuit  Judge 
(concurring  in  part  and  dissenting  in 
part). 

The  court's  opinion  outlines  a  major 
advance  in  the  protection  of  personal 
liberty  in  the  administration  of  the  pa- 
role system.  While  I  concur  *  in  that 
opinion  in  all  respects  insofar  as  it  pro- 
vides additional  safeguards  for  the  pro- 
tection of  the  parolee,  with  Judge  Fahy 
I  would  go  further.  These  further  safe- 
guards are  possible  within  the  present 
statutory  framework,  do  not  add  obliga- 
tions so  onerous  as  to  discourage  a  liberal 
parole  policy,  and,  in  my  judgment,  are 
required  for  compliance  with  the  current 
concept  of  due  process  as  applied  to  pa- 
role revocation  proceedings. 

1.  Since  18  U.S.C.  §  4205  provides 
for  the  retaking  of  a  parolee  "who  has 
violated  his  parole,"  I  would  have  a  hear- 
ing before  that  determination  is  made 
and  the  warrant  issued.  The  hearing 
should  be  non-adversary  and  relatively 

judcment,  militate  against  such  a  policy. 
lliKhts  to  assiRncd  counsel  and  com- 
pulsory process  in  revocation  proceed- 
ings are  obviously  desirable,  but  the 
price  in  terms  of  the  number  of  persons 
p.nrolcd,  or,  more  accurately,  not  paroled, 
may  be  too  high.  For  the  time  being  I 
would  accept  tiie  non-adversary  hearing 
with  a  probation  officer  assisting  the  pa- 
rolee. As  stated  in  the  text,  I  believe 
that  such  protection  conforms  with  the 
current  concept  of  due  process  and  it 
is  possible  within  the  statutory  frame- 
work. Compare  Greene  v.  McElroy,  300 
U.S.  474.  507-508.  79  S.Ct.  1400.  3  L. 
Ed.2d  1377  (1050). 
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informal,  with  the  rules  of  evidence  re- 
Inxed  as  indicated  in  the  court's  opinion. 

2.  After  beinp  served  a  copy  of  the 
charpes  npainst  him  as  outlined  in  the 
court's  opinion,  I  would  have  a  probation 
oflicer  "  appointed  to  assist  in  his  defense 
if  he  denies  the  charpes  and  is  not  rep- 
resented by  counsel.  Sec  18  U.S.C.  § 
3655  aufhorizinp  the  Attorney  General  to 
assipn  probation  oflicers  "duties  with  re- 
spect to  persons  on  parole." 

3.  Since  neither  the  Parole  Board 
nor  the  Attorney  General  has  authority 
to  compel  the  attendance  of  witne.s.ses, 
those  witnes.ses  for  the  parolee  who  pre 
fer  not  to  appear  at  the  hearing  should 
be  interviewed  by  a  probation  officer  and 
summaries  of  the  interviews  filed  in  evi- 
dence. 

4.  I  would  extend  to  the  parolee  the 
right  of  confrontation.  Compare  Greene 
V.  McElroy,  supra,  Note  1,  360  U.S.  at 
496-497,  79  S.Ct.  at  1413. 

Tlic  extension  to  the  parolee  of  these 
additional  safeguards  will  not  paralyze 
the  parole  process.  Where  serious  viola- 
tions of  parole  h.ivc  been  committed,  the 
parolee  will  have  been  arrested  by  local 


or  federal  authorities  on  charges  stem- 
ming from  those  violations.  Where  the 
violation  of  parole  is  not  serious,  no  rea- 
son appears  why  he  should  be  incar- 
cerated before  hearing.  If,  of  course, 
the  parolee  willfully  fails  to  appear  for 
his  hearing,  this  in  itself  would  justify 
issuance  of  the  warrant. 

With  reference  to  confrontation,  this 
right  is  basic  to  fairness  in  any  type  of 
hearing  where  personal  liberty  is  in- 
volved. What  has  already  been  so  well 
said  about  "faceless  informers"  needs  no 
repetition  by  me.  See,  e.  g.,  dissenting 
opinion  of  Mr.  Justice  Douglas  in  Draper 
V.  United  States,  358  U.S.  3^07,  314-325, 
79  S.Ct.  329,  3  L.Ed.2d  327  (1959).  See 
also  Donnelly,  Judicial  Control  of  In- 
formants, Spies,  Stool  Pigeons,  and 
Agent  Provocateurs,  60  Yale  L.J.  1091 
(1961). 


2.  A  prob.ition  officer  onlinnrily  is  a  gradu- 
ate in  social  work  wliosc  experience  in 
the  rehabilitation  of  offenders  and  ex- 
posure to  court  proceedings  uniquely  fit 
him  understnndingly  to  assist  parolees 
in  these  iuformal  hearings.  It  is  true 
that  probation  officers  arc  also  used  to 
supervise  persons  on  parole  and,  in  that 
capacity,    sometimes    initiate    revocation 


proceedings.  But  a  probation  officer's 
duties,  and  his  training,  are  never  prose- 
cution oriented.  The  fact  that  he  may  be 
a  parole  8ui)crvisor  in  one  case  should 
not  disqualify  him,  in  another  case,  ftora 
helping  the  parolee  in  preparing  his  de- 
fense, interviewing  his  witnesses,  and 
generally  assisting  him  at  the  non-ad- 
versary heading. 


Appendix  10 

Morton  SOBELL,  Plaintiff. 

V. 

Georffc  J.  REED,  Chairman,  United 
States  Board  of  Parole,  United  States 
Department  of  Justiee,  et  al.,  Defend- 
ants. 

No.  70  Civ.  1420. 

United  States  District  Court, 
S.  D.  New  York. 
May  20,  1971. 
327  F.    Supp.    1291 


Burt  Neuborne,  New  York  Civil  Lib- 
erties Union,  New  York  City,  for  plain- 
tiff. 

Whitney  North  Seymour,  Jr.,  U.  S. 
Atty.,  for  the  S.  D.  of  New  York,  New 
York  City,  for  defendants;  David  M. 
Brodsky,  Asst.  U.  S.  Atty.,  of  counsel. 

OPINION 

FRANKEL,  District  Judge. 

On  April  5,  1951,  Morton  Sobell  was 
given  a  maximum  prison  sentence  of  30 
years  for  conspiring,  between  1944  and 
1950,  to  transmit  national  defense  (atom- 
ic bomb)  information  to  the  Soviet  Un- 
ion.' On  January  14,  1969,  upon  the 
basis  of  "good  time",  earned,  18  U.S.C. 
§  4161,  he  was  mandatorily  released,  18 
U.S.C.  §  4163.  This  means  that  he  is 
now  "deemed  as  if  released  on  parole 
until  the  expiration  of  the  maximum 
term  »  »  *  for  which  he  was  sen- 
tenced less  one  hundred  and  eighty 
days,"  18  U.S.C.  §  4164,  or,  specifically, 
until  September  26,  1980.  Thus  subject- 
ed to  the  continuing  jurisdiction  of  the 
United  States  Parole  Board,  Sobell  was 
presented  upon  his  release  with  a  "Cer- 
tificate of  Mandatory  Release,"  provid- 
ing that  until  the  end  of  the  period  dur- 
ing which  he  was  to  remain  "as  if  on  pa- 
role" he  would  be  governed  by  the  stand- 
ard "Conditions  of  Parole"  set  out  on 


I.  The  st.Ttutc  provided  for  tlio  ilontli  scn- 
toncf:  or  impriNonment  for  uii  to  30 
years.  Two  rodtfcndants,  Julius  niid  Etlicl 
RosenberK,  were  sentenced  to  dentil  nnd 
later  executed.  Sec  United  States  v. 
UoNcnbers,  100  K.2d  583,  000  (2d  Cir.), 
cert,  denied,  344  U.S.  838,  73  S.Cti  20. 
07  L.Ed.  687  (10.'-.2).  rehenrine  denied, 
344  U.S.  880.  73  S.Ct.  134,  07  L.Ed. 
052  (1052),  stay  vacated  346  U.S.  273, 
73  S.Ct.  1152,  »7  L.Ed.  1607  (1063). 

(1103) 
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the  rovorso  si(1o  of  the  Cortif irate  and 
reproduooii  here  in  a  footnote.-  Sobell 
refused  to  sijrn  the  Certifieate,  but  that 
appears  to  be  of  no  consequence  for  pres- 
ent purposes.  The  court  has  jirocceded 
upon  the  view  that  tlie  Conditions,  to  the 
extent  they  may  validly  do  so,  frovern 
Sobell  until  1080. 

Of  most  direct  interest  in  tiie  cnao  now 
before  the  court  is  the  third  Condition, 
under  which  Sobell  was  not  to  go  out- 
side the  limits  of  the  Southern  District 
of  New  York  "without  written  permis- 
sion from  the  probation  officer."  On  a 
number  of  occasions  after  his  release,  he 
sought  and  obtained  permission  to  travel 
to,  and  speak  at,  various  places — a  Phila- 
delphia  television   guest   appearance,   a 

2.  "1.  You  ahnW  go  directly  to  the  dis- 
trict .shown  on  this  CERTIFICATE 
(unUvss  roh'.t.spd  to  tlie  custody  of  other 
authorities).  Within  three  days  after 
your  arrival,  you  shall  report  to  your 
ailvi.ser  if  you  have  one.  and  to  the 
United  States  Prol)atinn  Officer  whcsc 
name  aiipcars  on  tliis  Certificate. 

"2.  If  yo\i  are  released  to  t)io  custody 
of  other  autliorities,  and  after  your  re- 
lease from  pliysical  custody  of  such  nu- 
tliorities,  you  are  unalile  to  rejKjrt  to  the 
United  St;ites  I'robatiiin  Officer  to  whom 
you  are  assigned  within  tlircc  days,  you 
shall  rejiort  instead  to  tlic  nearest  United 
States  Probation  Officer. 

"3.  You  shall  not  leave  the  limits 
fixed  by  this  CEKTITICATE  witliout 
written  permission  from  the  probation  of- 
ficer. 

"4.  You  sh;ill  notify  your  i)robation 
officer  immediately  of  any  change  in  your 
I)l;ice  of  residence. 

".'5.  You  shall  make  a  complete  and 
truthful  written  report  (on  a  form  pro- 
vided for  that  purpose)  to  your  proba- 
tion officer  between  the  first  and  third 
day  of  each  month,  and  on  the  final  day 
of  supervision.  You  shall  also  reiwrt  to 
your  i)robation  officer  at  other  times  as 
he  direct.s. 

"G.  If  in  ;iny  eniiTKency  you  are  un- 
able to  get  in  touili  witli  your  adviser, 
or  your  proli.ition  offii'er  or  his  office, 
yo\j  shall  communii-ate  with  the  United 
.States  r.oard  of  Parole,  Department  of 
Justice,  Wosliington,  D.C. 

"7.  You  shall  not  violate  any  law. 
Y'ou  shall  get  in  touch  immediately  with 
your  probation  officer  or  his  office  if  you 
arc  arrested  or  questioned  by  a  law-en- 
forcement officer. 


Cleveland  radio  and  telcviaion  show,  and 
a  speech  to  students  at  the  Ma.ssachu.setts 
Institute  of  Technology.  On  other  occa- 
sions, however,  similar  requests  have 
been  denied : 

(1)  A  request  for  leave  to  be  in  Wash- 
ington, D.  C,  for  a  November  15, 
19G9,  demonstration  against  the 
war  in  Vietnam. 

(2)  A  similar  request  relating  to  a 
demonstration  on  April  15,  1970.' 

(3)  A  request  for  permission  to  go  to 
Los  Angeles,  California,  to  speak 
on  prison  conditions  at  a  banquet 
sponsored  by  People's  World,  a 
newspaper  which,  as  stipulated  for 
purposes  of  this  suit,  "is  closely 

"8.  You  shall  not  enter  into  any  agree- 
ment to  net  as  an  'informer'  or  special 
asent   for  any   law-enforcement  agency. 

"9.  You  shall  work  regularly  unless  ex- 
cused by  your  probation  officer,  and  sup- 
port your  legal  dependents,  if  any,  to 
the  best  of  your  ability.  Y'ou  shall  rc- 
l>ort  immediately  to  your  probation  of- 
ficer  any   changes   in   employment. 

"10.  Y'ou  shall  not  drink  alcoholic  bev- 
erages to  excess.  Y'ou  shall  not  pur- 
chase, iK)ssess,  u.se,  or  administer  mari- 
huana or  narcotic  or  other  habit-forming 
or  dangerous  drugs,  unless  prescribed  or 
advised  by  n  physician.  You  shall  not 
frequent  places  where  such  drugs  are 
illegally  sold,  dispensed,  used  or  given 
away. 

"11.  You  shall  not  as.sociate  with  per- 
sons who  have  a  criminal  record  unless 
you  have  permission  of  your  probation 
officer.  Nor  shall  you  n.ssociatc  with 
persons  engaged   in   criminal   activity. 

"12.  Y'ou  shall  not  have  firearms  (or 
other  dangerous  weapons)  in  your  pos- 
session without  the  written  i)ermiR8ion 
of  your  probation  officer,  following  prior 
approval  of  the  United  States  Board  of 
Parole. 

"I  have  read,  or  had  read  to  me,  the 
foregoing  conditions  of  supervision.  I 
fully  iin<lerstand  them  and  know  that 
if  I  violate  any  of  them,  I  may  bo 
recommitted.  I  also  understand  that  spe- 
cial conditions  may  be  added  or  modifica- 
tions of  any  condition  may  be  made  l>y 
the  Board  of  Parole  nt  any  time." 

3.  A  still  later  request  of  the  some  kind, 
for  permission  to  be  in  Washington  on 
April  24,  1071,  to  demonstrate  against 
the  war,  wad  granted. 
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idoiilifiod  with  tho  Communist 
Party  '  ''  *  ami  is  ponoraliy 
roflootivo  of  tho  imsilions  taken  on 
public  issuos  by  tho  Communist 
Party." 
Early  in  Aiiril  of  last  yoar  Soboll  com- 
moncod  tho  pri'sont  suit  against  tho 
Chairman  and  Mombcrs  of  tho  Parole 
Roard  in  tho  District  Court  for  the  Dis- 
trict of  Columbia.  lie  charprod  that  de- 
fondants'  refusal  to  iHM'mit  him  to  travel 
invaiiod  First  Amondmont  riphts.  lie 
seeks,  to  quote  the  amended  complaint 
now  before  \is.  a  declaratory  judjrment 
;uid  ■'aiiiwopriato  oqui(ai>lo  roli(>f  in  the 
form  of  injunction  or  mandamus  cnforc- 
in>r  plaintiff's  ri^:hts  and  defendants'  re- 
sponsibilities under  the  First  and  Fifth 
Amendments  to  the  Constitution  of  the 
United  States."  On  defendants'  motion 
the  case  was  transferred  to  this  court. 

On  October  7,  1970,  Judge  Ryan  denied 
plaintiff's  motion  for  a  preliminary  in- 
junction. Recognizing  the  undisputed 
fact  that  nobody  was  suggesting  a  pros- 
pect of  unlawful  activities  by  Sobell  on 
any  of  the  trips  forbidden  by  the  Board, 
Judge  Ryan  concluded  that  the  denials  of 
permission  had  been  proper  exercises  of 
the  Board's  authority.    He  said : 

"The  Board  of  Parole  has  broad 
powers  and  authority  to  set  the  terms 
of.  supervision  of  a  released  convict. 
There  is  no  showing  that  it  has  abused 
or  exceeded  the  power  granted  to  it  by 
statute.  I  hold  that  there  is  no  show- 
ing of  any  arbitrary  act  of  the  Board 
which  supports  or  justifies  judicial  in- 
tervention." 

Two  days  later  that  decision  was  affirm- 
ed by  the  Circuit  in  open  court.  The 
Court  of  Appeals  recorded  a  brief  "Deci- 
sion" reading  in  full  this  way: 

"In  light  of  the  serious  jurisdiction- 
al questions  and  the  lack  of  irrepara- 
ble injury  from  inability  to  make  a 
single  speech  at  a  fund  raising  dinner 
the  court  affirms  Judge  Ryan's  denial 
of  a  temporary  injunction.  The  issues 
raised  by  Sobell  and  the  Government 
will  remain  for  disposition  by  the  dis- 
trict court  after  a  fuller  hearing." 

327  F.Supp.— 62 


On  the  following  day,  Mr.  Justice  Harlan 
refused  interim  relief  of  the  kind  both 
lower  courts  had  denied.  Briefly  record- 
ing his  views  in  the  short  time  available, 
the  Justice  said  he  was  ".satisfied  that  at 
the  very  least  petitioner's  appeal  to  the 
Court  of  Appeals,  apart  from  the  juris- 
dictional question,  presents  novel  ques- 
tions ns  to  the  scope  of  the  United  States 
Parole  Board's  di.scretion." 

In  the  months  since  then,  there  have 
been  a  few  procedural  developments  that 
are  no  longer  of  interest.  Others,  as  will 
ajiiiear,  are  quite  interesting.  The  court 
is  confronted  now  with  what  amount  to 
cross-motions  for  summary  judgment.  It 
is  agreed  all  around  that  the  repeated 
and  projected  refusals  of  travel  for  pur- 
poses of  speech  and  assembly  present 
live  questions  (subject  to  the  dispute 
considered  later  as  to  the  court's  juris- 
diction) and  that  there  is  a  record  of  un- 
disputed facts  sufficient  for  decision. 
Upon  a  more  detailed  review  of  the  facts, 
and  for  the  reasons  hereinafter  outlined, 
the  court  must  rule  for  the  plaintiff. 

I. 

In  an  affidavit  opposing  plaintiff's  mo- 
tion for  a  preliminary  injunction  last 
October,  Hon.  George  J.  Reed,  Chairman 
of  the  Board  of  Parole,  gave  the  follow- 
ing explanation  of  the  refusal  to  allow 
Sobell  to  address  the  People's  World 
meeting  in  Los  Angeles: 

"6)  The  Parole  Executive  of  the  U. 
S.  Board  of  Parole,  James  R.  Pace, 
brought  the  request  before  me  as 
Chairman  of  the  Board  of  Parole  for 
consideration ;  thereafter  I  conferred 
with  Members  of  the  U.  S.  Board  of 
Parole  and  thoroughly  discussed  the 
requested  permission  to  travel  to  at- 
tend and  address  the  meeting  sponsor- 
ed by  'The  People's  World.' 

"7)  In  considering  the  request  the 
Board  took  into  consideration  the  same 
criteria  which  are  considered  in  acting 
upon  the  request  of  any  mandatory  re- 
leasee under  the  jurisdiction  of  this 
Board  for  permission  to  leave  his  dis- 
trict of  supervision.  In  discussion,  we 
reviewed  the  nature  of  Morton  Sobell's 
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conviction    in    li^lit    of   his   admission 
tliat    tlu'    nowsjiapor    si)onsorinp    the 
mooting'  was  ropiitcdiy   'communistic.' 
"SI   Tlio      Board's     decision,     made 
within    its    discretion    under    18    U.S. 
Code.  420;\  was  to  deny  the  requested 
permission  on  the  ^rrounds  that  a  jrrant 
of  permission  to  participate  in  and  ad- 
dress the  meeting  under  the  circum- 
stances   described    by    Morton    Sobell 
includinjf  his  description  of  the  sponsor 
of     the     mcctinp     as     'communistic,' 
would  not  be  in  the  public's  interest 
or  conducive  to  his  rehabilitation  dur- 
ing service  under   mandatory   release 
of  his  sentence  fof  Conspiracy  to  Com- 
mit Espionage." 
These  brief  words  were  all  he  said  on  the 
subject.    Nothing  was  said  about  the  re- 
fusals of  permission  to  attend  the  anti- 
war  demonstrations    in    Washington    in 
November  1969  and  April  1970. 

When  the  present  motion  came  on  for 
argument,  the  court  requested  further 
enlightenment  as  to  the  latter  refusals 
and  as  to  whether  the  Board  would  deem 
it  proper  to  deny  Sobell  permission  to 
speak  before  a  group  like  that  of  the 
People's  World  if  the  speech  were  sched- 
uled to  be  made  within  the  Southern  Dis- 
trict of  New  York  rather  than  in  Los 
Angeles.  Mr.  Reed  made  another  affida- 
vit, this  one  dated  March  23,  1971.  As 
in  the  earlier  one,  he.  reviewed  Sobell's 
conviction  for  espionage,  the  30-year  sen- 
tence, the  release  from  prison  and  the 
Conditions.  Then,  in  response  to  the 
court's  questions,  he  went  on  to  write  as 
follows : 

"(4)  The  Board  of  Parole  sitting  en 
banc  denied  permission  for  Morton  So- 
bell to  travel  to  Washington,  D.  C.  for 
participation  in  the  November  15,  1969 
peace  demonstration,  for  the  reasons 
that  the  Department  of  Justice  had 
found  and  publicly  announced  that 
there  would  be  a  substantial  likelihood 
of  serious  violence  during  the  mass 
march  of  November  15,  1969,  by  a  mi- 
nority of  disruptive  elements  planning 
to  infiltrate  the  march  as  reflected  in 
the  press  releases  dated  November  4 
and  November  6,  1969,  and  the  report 


of  the  Deputy  Attorney  General's 
Press  Conference  on  November  6,  19G9 
(coi)ies  attached);  that  certain  per- 
sons with  Communist  Party  affilia- 
tions  had  announced  their  planned  par- 
ticipation  in  the  said  march;  that  the 
Internal  Security  Division  of  the  De- 
partment of  Justice  had  assured  the 
Board  that  ample  evidence  existed  for 
the  conclusions  expressed  above;  and 
that  in  view  of  these  findings  as  well 
as  the  nature  of  Sobell's  conviction  for 
Conspiracy  to  Commit  Espionage  and 
the  length  of  the  sentence  which  he 
was  serving  in  custody  of  the  Attorney 
General  under  Parole  Board  supervi- 
sion, it  would  not  be  in  the  interest  of 
the  public  nor  of  the  subject's  rehabili- 
tation under  mandatory  release  super- 
vision for  him  to  t-ravel  from  his  dis- 
trict of  supervision  and  participate  in 
the  said  peace  march. 

"(5)  The  Board  sitting  en  banc  de- 
nied permission  for  Morton  Sobell  to 
travel  to  Washington,  D.  C.  to  partici- 
pate in  the  April  15,  1970  demonstra- 
tion for  similar  reasons ;  namely,  that 
the  Board  had  been  informed  by  the 
Internal  Security  Division  of  the  De- 
partment of  Justice  that  there  was 
substantial  likelihood  of  serious  vio- 
lence during  the  mass  march  and  dem- 
onstration focused  on  the  buildings  of 
the  Internal  Revenue  Service,  includ- 
ing the  possibility  of  attempts  unlaw- 
fully to  enter  the  Internal  Revenue 
Service  buildings,  and  there  was  the 
possibility  of  Sobell's  becoming  in- 
volved, in  the  course  of  the  mass  march 
situation,  in  the  possible  illegal  activi- 
ties by  the  marchers. 

"(6)  With  respect  to  denial  of  per- 
mission to  Morton  Sobell  to  participate 
in  both  of  the  aforesaid  so-called  peace 
marches,  no  basis  for  denial  was  found 
on  the  grounds  of  the  'radical  char- 
acter' of  certain  groups  participating 
in  the  march  other  than  persons  af- 
filiated with  the  Communist  Party; 
rather  the  denial  was  based  on  the 
Board's  information  concerning  sub- 
stantial likelihood  of  serious  violence 
and  the  necessity  of  not  endorsing  par- 
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ticipation  in  such  pototitially  violent 
or  illojral  domonst  rat  ions  by  a  person 
sorvinjr  a  sontoncc  in  the  ctistody  of 
tho  Attorney  Cienoral  under  Parole 
Board  supervision.  With  respect  to 
tho  November  15.  10(>0  demonstration, 
the  Board  also  considered  tho  fact  that 
it  was  alleged  that  certain  persons  af- 
filiated with  the  Communist  Party 
would  participate  in  tho  march,  this 
in  connection  with  the  fact  that  the 
sentence  which  Sobcll  was  still  serving 
was  for  Conspiracy  to  Commit  Espion- 
age. 

"(7)  No  request  hws  bcon  received 
from  Morton  Sobeli  for  permission  to 
address  a  fund  raising  dinner  for  the 
People's  World  in  New  York  City,  but 
an  attempt  will  be  made  to  answer  the 
Court's  hypothetical  question.  On 
this  question,  I  cannot  speak  for  the 
other  Members  of  the  Board  of  Parole 
and  of  course  the  precise  factual  set- 
ting of  any  such  specific  request  would 
govern  the  decision.  However  with 
such  necessary  qualifications,  I  state 
that  I  would  recommend  that  the 
Board  deny  permission  for  Morton  So- 
bcll to  address  and  associate  with  per- 
sons engaged  in  fund  raising  activi- 
ties for  People's  World,  which  Morton 
Sobeli  has  characterized  as  a  'Com- 
munistic' paper  since  it  would  not  be 
per  se  desirable  or  compatible  with 
the  public  welfare  or  the  rehabilitative 
purposes  of  the  parole  system,  inas- 
much as  Sobeli  is  still  serving  his  sen- 
tence in  custody  of  the  Attorney  Gen- 
eral under  the  Board's  supervision  for 
Conspiracy  to  Commit  Espionage 
stemming  from  his  Communist  Party 
affiliations  in  the  past,  according  to 
evidence  introduced  at  his  trial.  For 
purposes  of  the  Court's  hypothetical 
question,  I  have  made  further  inquir- 
ies of  the  Internal  Security  Division 
of  the  U.  S.  Department  of  Justice 
and  the  Internal  Security  Division  has 
made  available  to  me  the  attached 
memorandum  which  shows  that  the 
People's  World  may  truly  be  consid- 
ered an  organ  of  the  Communist 
Party  of  the  United  States. 


"However,  it  is  my  belief  that  the 
Board's  policy  regarding  supervision 
of  Morton  Sobeli  would  not  in  the  fu- 
ture preclude  permission  to  Morton 
Sobcll,  within  his  district  of  supervi- 
sion, to  address  or  to  as.sociatc  with 
any  group  of  citizens  not  known  to  be 
identified  with  or  directly  related  to 
the  Communist  Party.  (The  record  of 
Morton  Sobell's  conviction  includes 
evidence  of  his  membership  in  and  re- 
cruitment for  the  Communist  Party, 
introduced  to  demonstrate  that  such 
Communist  Party  affiliation  furnished 
his  motivation  for  his  participation  in  . 
the  Conspiracy  to  Commit  Espionage 
in  collaboration  with  agents  of  the 
Union  of  the  Soviet  Socialist  Repub- 
lics, United  States  v.  Rosenberg,  195 
F.2d  583  (C.A.2  1952).)  Requests  by 
Morton  Sobcll  to  address  other  pub- 
lic groups  have  in  the  past  been  grant- 
ed, and  the  Board  would  in  my  judg- 
ment interpose  no  objection  in  the  fu- 
ture to  requests  by  Morton  Sobeli  to 
address  such  other  groups  on  any  topic 
of  his  choosing  or  to  associate  with 
such  other  groups." 
Studying  this  lengthier  recital  to- 
gether with  the  earlier  one,  the  court 
found  that  the  net  result  had  been  to  gen- 
erate at  least  as  many  questions  as  an- 
swers : 

(1)  Did  the  Board,  without  hinting  at 
this,  suspect  that  Sobeli  would  be 
among  the  "minority  of  disruptive 
elements  planning  to  infiltrate 
the  march"  in  November? 

(2)  What  was  or  is  the  "interest  of 
the  public"  threatened  by  allow- 
ing Sobeli  to  join  demonstrators 
against  the  war? 

(3)  What  "rehabilitation"  has  Sobeli 
undergone,  or  is  he  hoped  to  be 
undergoing,  that  would  be  ad- 
versely affected  by  his  demon- 
strating or  making  a  speech  to 
Communists  or  "communistic" 
people  in  Los  Angeles  (or  New 
York) ? 

(4)  What  was  meant  by  "the  possi- 
bility   of    Sobell's    becoming    in- 
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volvod.  ill  llio  course  of  the  mass 
march  situation,  in  the  possible 
illoj:al  activities  by  the  marchers" 
in  April  11170? 

(5)  How  could  the  Board,  by  allowing 
Soboll  to  doinonstratc.  bo  thought 
to  bo  "endorsing  participation  in 
*  *  *  iiotentially  violent  or  il- 
legal demonstrations  by  a  person 
serving  a  sentence  in  the  custody 
of  the  Attorney  General  under 
Parole  Board  supervision"? 

(6)  Where,  in  the  absence  of  any- 
thing seemingly  germane  in  its 
own  "Conditions  of  Parole,"  did 
the  Board  (or  its  Chairman)  de- 
rive claimed  authority  to  restrict 
Sobell's  speech  in  New  York,  with- 
out travel?  And,  in  the  end,  was 
not  the  Board  really  talking  about 
asserted  powers  to  limit  speech 
and  assembly  anywhere  rather 
than  travel? 

Puzzling  over  such  questions,  the  court 
convened  a  meeting  of  counsel.  Both 
sides  agreed  that  there  was  record 
enough  for  a  decision  on  the  merits.* 
Sobell's  counsel,  not  surprisingly,  was 
pleased  to  deem  the  two  Reed  affidavits 
a  full  exposition  of  the  Board's  views. 
The  court,  questioning  the  suitability  of 
that — and  cognizant  that  the  Board, 
characteristically,  had  written  no  opinion 
or  anything  else  to  explain  its  position — 
proposed  informally  that  Chairman  Reed 
and  any  or  all  the  Board  Members  should 
appear  in  court  to  answer  the  open  ques- 
tions. Cf.  Citizens  to  Preserve  Overton 
Park,  Inc.  v.  Volpe,  401  U.S.  402,  420,  91 
S.Ct.  814,  28  L.Ed.2d  136  (1971); 
Shaughnessy  v.  United  States  ex  rel.  Ac- 
cardi,  349  U.S.  280,  75  S.Ct.  746,  99  L.Ed. 
1074  (1955).  Government  counsel  sug- 
gested we  ought  perhaps  to  hear  the  Pa- 
role Executive  instead,  but  that  seemed 
unsatisfactory;  the  Government  had  be- 
gun by  claiming  there  were  material  is- 
sues of  fact,  had  itself  offered  the  Reed 
affidavits,  and  was  relying  upon  the  dis- 
cretionary judgment  of  the  Board,  not  its 


Executive.  It  was  then  suggested  that 
Mr.  Reed  has  a  crowded  calendar  in 
Washington,  whence  this  case  was  trans- 
ferred last  year  on  the  Government's  mo- 
tion. The  court  offered,  if  Mr.  Reed 
thought  that  better  and  if  all  agreed,  to 
hear  his  testimony  in  Washington.  The 
Government  then  urged  that  Mr.  Reed 
should  have  his  deposition  taken  rather 
than  appearing  before  the  court.  This 
willingness  to  turn  up  at  an  office  or 
somewhere  to  give  testimony,  but  to 
avoid  at  all  costs  being  available  in  per- 
son to  impress  and  enlighten  the  court, 
reflected  no  discernible  reason  of  prin- 
ciple or  policy,  and  the  court  indicated  it 
would  not  be  satisfactory.  Without  is- 
suing a  formal  order,  the  court  set  May 
3,  1971,  as  a  day  for  hearing  Mr.  Reed 
and  any  of  his  colleagues  who  might  be 
called. 

It  now  develops  that  Mr,  Reed,  as  con- 
firmed in  a  letter  from  the  United  States 
Attorney,  "respectfully  declines  to  ap- 
pear *  *  *."  He  proposes  as  al- 
ternatives "that  he  will  answer  specific 
and  general  questions  *  *  *  by  in- 
terrogatories addressed  to  him  or  will 
submit  affidavits  supplying  the  answers 
to  those  questions."  If  that  is  not 
thought  sufficient  by  the  court,  he  re- 
quests "that  the  Court  decide  the  motions 
on  the  basis  of  the  extensive  record  pres- 
ently before  it  which  both  plaintiff  and 
defendants  concede  is  now  in  an  appro- 
priate state  for  immediate  entry  of  sum- 
mary judgment."  He  acknowledges  the 
possibility  that  his  affidavits  may  be 
stricken  and  also  that  the  court  might 
move  toward  more  dramatic  events  by 
formally  ordering  him  to  appear.  He  re- 
calls that  "inquiry  into  the  mental  proc- 
esses of  administrative  decision  makers 
is  usually  to  be  avoided,"  quoting  Citi- 
zens to  Preserve  Overton  Park,  Inc.  v. 
Volpe,  supra,  401  U.S.  at  420,  91  S.Ct.  at 
825.  He  acknowledges  that  other  sub- 
ordinates of  the  Attorney  General  have 
come  to  court  to  vouchsafe  justifications 
of  their  conduct,  even  though  they  were 
a  group  that  regularly  gives  explanations 


4.    The  court  had  nlrcndy  indicntcd  (8ce  "II,"  infra)  that  it  would  take  jurisdiction  and  reach 
the  meritH. 
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of  a  kind  wo  do  not  i:cl  from  the  Board 
of  Parolo.  soo  Sliau>:liiios.sy  v.  UniU'd 
States  ex  rol.  Aceardi.  ;M9  U.S.  280.  75 
S.Ct.  740.  ;)'.■>  L.Va\.  1074  (1055).  and 
that  this  does  not  apivar  to  have  skewed 
unduly  the  balanee  anionp  the  branches 
of  >:overnment.  He  ."^ays  that  the  call 
for  an  explanation  to  the  court  is  less 
jsiiitable  for  his  Board  than  for  the  De- 
partment of  Transportation,  sec  Citizens 
to  Preserve  Overton  Park,  Inc.  v.  Volpe, 
gupra.  401  U.S.  at  420,  91  S.Ct.  at  825 
"because  the  decisions  of  the  Board  are 
not  subject  to  review  under  the  Admin- 
istrative Procedure  Act,"  an  explanation 
this  court  finds  wronfr"  in  the  circum- 
stances of  this  case  (sec  "II,"  infra). 

The  net  of  all  this  is  that  the  court 
will  defer  to  the  joint  preference  of  the 
parties  and  decide  now,  granting  sum- 
mary judgment  for  plaintiff.  The  i)lain- 
tiff  has  waited  over  a  year  for  decision 
of  claims  under  the  First  Amendment 
-which  nobody  doubts  are  at  least  sub- 
stantial. The  Parole  Board,  giving  full 
weight  to  its  large  responsibilities,  has 
had  more  than  the  opportunity  normally 
available  to  agencies  not  less  august  to 
supply  the  rationale  for  its  action. 
Traditionally  unaccustomed  to  giving 
any  explanations  ac  all,'^  the  Board  mis- 
conceives its  own  functions  and  the  re- 
lations between  courts  and  agencies 
when  it  offers  to  extrude  further  justi- 
fications for  its  position  only  under  the 
pressure  of  further  interrogatories.  It 
is  for  the  responsible  agency,  after  all, 
to  be  forthcoming  with,  and  bound  by, 
its  own  rationale,  cf.  Securities  and  Ex- 
change Comm'n  v.  Chenery  Corp.,  318 
U.S.  80,  63  S.Ct.  454,  87  L.Ed.  626 
(1943),  not  to  challenge  the  courts  and 
affected  persons  to  figure  out  means  of 
extraction. 

5.  Sec  K.  C.  Davis,  Discretionary  Justice  11, 
14,  12G-137   ilOCA)). 

6.  It  may  be  ob.servoil,  however,  that  both 
of  tliose  alternatives  liave  wei(;Iify  support. 
A.<!  to  the  cl.aini  un<ler  28  U.S.C.  §  1331, 
on  which  defendants  .say  the  $10,000 
niininiuni  requirement  is  not  met,  sec 
Cortricht  v.  Resor,  325  F.Supp.  707 
(E.D.X.\M971),  and  citation.s  therein; 
Murray    v.    Vaughn,    300    F.Supp.    688 


Mr.  Reed's  affidavits  will  not  be 
stricken.  They  have  been  considered 
with  care.  For  reasons  outlined  below, 
they  are  totally  inadequate  to  justify  the 
restrictions  upon  First  Amendment  free- 
doms to  which  the  plaintiff  has  been  sub- 
jected. 

II. 

[1]  Plaintiff  asserts  three  grounds 
for  subject-matter  jurisdiction  in  this 
court:  the  "federal  question"  provision, 
28  U.S.C.  §  1331,  the  mandamus  power, 
28  U.S.C.  §  1361,  and  the  Admini.stra- 
tive  Procedure  Act,  5  U.S.C.  §  701  ct  seq. 
Finding  the  third  of  these  compelling, 
the  court  deems  it  unnecessary  to  rule 
definitively  upon  either  of  the  others.' 

It  is  not  seriously  questioned,  or  ques- 
tionable, that  plaintiff  asserts  substan- 
tial claims  (valid  ones,  as  this  court  holds 
when  the  merits  are  reached)  that  the 
Board  of  Parole  has  violated  his  First 
Amendment  rights.  It  is  not  suggested 
that  the  Board  of  Parole,  whatever  its 
expertise,  has  credentials  qualifying  it 
to  rule  finally  upon  such  claims.  Indeed, 
it  is  not  indicated  that  the  Board  even 
purported  to  make  a  constitutional  ad- 
judication in  any  remotely  adequate,  ad- 
versary fashion.  But  it  is  urged  that 
the  Board's  action  is  outside  the  court's 
power  of  review.  It  would  be  surpris- 
ing, and  gravely  questionable,  if  Con- 
gress had  meant  to  confer  such  final  au- 
thority upon  any  administrative  agency, 
particularly  one  that  makes  no  pretense 
to  learning  in  constitutional  law.  It 
would  be  bizarre  to  hold,'  as  the  Gov- 
ernment's position  ultimately  entails, 
that  assertions  of  constitutional  rights 
like  those  made  here  may  be  overridden 
without  ever  being  faced  and  decided  by 

(D.U.I.IOGO).  Ah  to  2.S  TI.S.C.  8  1301. 
.see  LopR  v.  Tarker,  300  F.2d  .SIC  (3d 
Cir.  lOftS)  ;  Walker  v.  Blackwell,  360 
F.2d  GG  (5th  Cir.  lOGG)  ;  National  Ass'n 
of  Oovernment  Employees  v.  White,  135 
U.S.App.D.C.  20O.  418  F.2d  1120,  1129 
(lOGO).  See  generally  Byse  &  Fioccn. 
Section  13C1  of  the  Mandamus  and 
Venue  Act  of  10G2  and  "Nonstatutory" 
Judicial  Review  of  Fe<lcral  Administro- 
tivo  Action,  81  Hnrv.L.Rev.  308   (1G67). 
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iu\y  Iril'Uu.il  of  any  kind.  }U\l  (hvic  is 
no  ivra.siKii  to  Ini-oino  >i|).sc(  over  such 
implii-atioiis.  Tlx'  (Jovi'rniinMit's  posi- 
tion is  not  soinuily  basi-d. 

|2.  .■?!  Tlioro  is  jurisdirlion  and  a 
"prosuiiiption  of  ro\  iowability  onibodiod 
in  tlio  Ailniinistrativo  Trocodviro  Act 
*  *  *."  Citi/.ons  Commit  too  for  Hud- 
son Valloy  V.  VoliH>.  425  F.2d  97,  101  t2d 
Cir.),  oort.  doniod.  .100  U.vS.  949.  91  S.Ct. 
2o7.  27  L.Kd.2d  25G  (1970).  This  i3 
not  one  of  the  exceptional  cases  in  which 
"(1)  statutes  preclude  judicial  review; 

or 
"(2)  agency  aption  is  committed  to 
agency  discretion  by  law."  5 
U.S.C.  §  701(a). 
To  be  sure,  the  Parole  Board  "is  vested 
with  broad  discretion  to  set  the  terms 
and  conditions  on  which  a  parolee  may 
bo  released.  See  18  U.S.C.  §  4203 
(1964)."  United  States  ex  rel.  .Sperling 
V.  Fitzpatrick,  426  F.2d  1161,  1166  (2d 
Cir.  1970)  (Kaufman,  J.,  concurring). 
It  is  not  the  law,  however,  that  such  "dis- 
cretion" embraces  authority  to  decide 
finally  questions  of  constitutional  right. 
For  Parole  Board  members  and  "prison 
officials  are  not  judges.  They  are  not 
charged  by  law  and  constitutional  man- 
date with  the  responsibility  for  inter- 
preting and  applying  constitutional  pro- 
visions *  »  *.  We  do  not  denigrate 
their  views  but  we  cannot  be  absolutely 
bound  by  them."  Brown  v.  Peyton,  437 
F.2d  1228,  1232  (4th  Cir.  1971). 

The  Assistant  United  States  Attorney, 
on  argument  of  the  instant  motion,  ap- 
peared to  concede  that  a  court  could  and 
should  take  cognizance  of  a  claim  that  pa- 
role was  denied  or  revoked,  or  the  free- 
dom of  a  releasee  circumscribed,  on 
grounds  of  race  or  religion.  But  this 
gives  up  a  ship  the  Government's  law 
officers  might  better  not  have  launched 
in  the  first  place.  For  the  First  and 
Fifth  Amendment  claims  tendered  by  So- 
bell  are  identical  in  constitutional  prin- 
ciple with  those  to  which  that  sound  con- 
cession extends. 

[4]  Broadly  speaking,  agency  action 
attacked  on  constitutional  grounds  "could 


1)0  inimiinc  from  judicial  rcviow,  if  ovor, 
only  liy  tlio  plainest  manifoHtation  of  ton- 
grcsHionai   intent  to  that  offoct."     Gon- 
zalez v.  Frooman,  118  U.S.App.D.C.  180. 
.•?:M   F.2d  570,  575   (1964)    (Burger,  J.), 
and    authorities    cited.      But    the    case 
against  such  "immunity"  is  clear  in  the 
domain  of  tho  First  Amendment.     Even 
whore    tho    subject    is    assertcdiy    dirty 
books  rather  than  the  core  area  of  argu- 
ably protected  "political"  speech,  see  New 
York  Times  v.   Sullivan.  376   U.S.  254. 
269-272,   84   S.Ct.  710,   11    L.Ed.2d  686 
(1964).   "only  a  procedure   requiring  a 
[prompt]  judicial  determination  suffices 
to     impose     a     valid     final     restraint." 
Freedman  v.  Maryland,  380  U.S.  51,  58, 
85  S.Ct.  734,  739,  13  L.Ed.2d  649  (1965). 
Thus,   where   an   agency   has   power   to 
block    or   withhold    publications    as    ob- 
scene, not  only  is  the  action  subject  to 
judicial   review,   but   the   statute   under 
which    the    administrators    act    will    be 
struck  down  unless  it  affirmatively  and 
expressly  requires  the  agency  itself  to 
initiate  proceedings  for  judicial  review. 
Blount  V.  Rizzi,  400  U.S.  410,  91  S.Ct. 
423,   27   L.Ed.2d   498    (1971);     and   see 
United  States  v.  Thirty-Seven  (37)  Pho- 
tographs,   402    U.S.    363,    367,    91    S.Ct. 
1400,  1404,  28  L.Ed.2d  822   (1971). 

It  flies  in  the  face  of  that  learning  to 
argue,  as  the  Government  does,  that  we 
should  strain  now  to  read  into  the  law 
some  barrier  to  a  judicial  hearing  of 
claims  that  the  Parole  Board  has  violated 
First  Amendment  rights.  The  argument 
is  rejected.     We  proceed  to  the  merits. 

III. 

It  is  wholly  clear — indeed,  there  is  no 
contrary  suggestion — that  the  concern  of 
the  Parole  Board  is  not  about  travel  as 
such.  Travel  may,  of  course,  pose  special 
problems  of  parole  supervision,  but  the 
focus  of  the  Board's  actions  in  this  case 
is  upon  Sobell's  plans  for  speech  and  as- 
sociation when  he  travels.  He  has  been 
permitted  to  make  long  trips  when  the 
things  he  has  planned  to  say  and  do  up- 
on arrival  have  seemed  meet  to  the  Pa- 
role Board.  The  Board  has  both  grant- 
ed and  denied  permission  for  him  to  go 


nil 


to  \\'ashiii):((iii  lo  <UMiiiiiislr;ilc  .ivr-iinsl 
(ho  \'iotn;un  war  di'iKMKiiiijr  on  wliclhor 
tho  Hoard  has  ii\oi\cil  inrormaUon  load- 
in);  it  to  ponoiv(>  a  "possibility  of  So- 
boli's  boooniin>r  iiuolvod  in  tho  course  of 
(ho  mass  niaroh  situation,  in  tho  pos- 
siblo  illoj^al  aotivitios  by  tlio  niarohors." 
Such  possibilities  of  possibilities  do  not 
arise  from  foars  or  suspicions  about  how 
Soboll  himself  plans  to  behave  in  ex- 
prossinp  liis  views;  it  has  been  conceded 
throuK'hout  that  there  is  no  basis  to  sus- 
pect that  he  contemplates  criminal  or 
other  misbehavior.  Instead,  the  Board 
has  been  guided  by  unparticularized  "in- 
formation" about  how  others  may  possi- 
bly behave.  Finally,  to  highlight  that 
tho  subject  is  speech  and  assembly  rath- 
er than  travel.  Board  Chairman  Reed, 
while  expressing  only  his  own  view,  says 
he  "would  recommend  that  the  Board 
deny  permission  for  Morton  Sobell  to  ad- 
dress and  associate  with  persons  engaged 
in  fund  raising  activities  for  People's 
World"  even  if  such  an  address  and  as- 
sociation involved  no  travel  outside  New 
York  City.  The  Chairman  does  not  in- 
dicate whore  in  the  Conditions  of  Parole 
(supra  note  2)  he  would  find  grounds 
for  so  restricting  Sobell's  right  "to  ad- 
dross  and  associate  with  persons"  in  a 
City  within  which  the  latter  is  presum- 
ably free  to  move  at  will.  And  the  court 
perceives  no  such  grounds.  But  passing 
that,  the  point  of  present  importance  is 
the  underscoring  of  the  fact  that  our 
concern  is  with  First  Amendment  activi- 
ties.'' 

[5,  6]  Whatever  may  once  have  been 
the  case,  it  is  not  doubtful  now  that  the 
Constitution,  and  notably  the  First 
Amendment,  roaches  inside  prison  walls. 
The  freedoms  of  conscience,  of  thought 
and  of  expression,  like  all  the  rest  of  life, 
are  cramped  and  diluted  for  the  inmate. 
But  they  exist  to  the  fullest  extent  con- 
sistent  with    prison   discipline,   security 


and  "tho  punitive  regimen  of  a  prison 
»  *  *."  Hrown  V.  T'cyton,  4.17  F.2d 
122H,  12.11  (-Ith  Cir.  1071);  Jackson  v. 
Godwin,  400  F.2d  520,  5.12-535  (5th  Cir. 
10G8);  Long  v.  Parker,  .190  F.2d  81G, 
820,  822  (3d  Cir.  1008);  Sostrc  v. 
McGinnis,  442  F.2d  178,  199-203  (2d 
Cir.  1071);  Fortune  Society  v.  McGin- 
nis.  310  F.Supp.  001,  003-905  (S.D.N.Y. 
1070)  ;  Carothcrs  v.  Follette.  314  F. 
Supp.  1014,  1023-24  (S.D.N.Y.1970). 
There  is  weighty  authority  for  the  view 
that  only  a  "clear  and  present  danger" 
of  substantial  evils  (such  as  breaches  of 
prison  security  or  discipline)  can  justify 
curtailment  of  First  Amendment  expres- 
sion by  prisoners.  E.  g.,  Long  v.  Park- 
er, supra,  390  F.2d  at  822;  Fortune  So- 
ciety V.  McGinnis,  supra,  319  F.Supp.  at 
904.  But  if  that  endlessly  debated 
"test"  might  inject  a  note  of  uncertainty 
here,  see  Sostre  v.  McGinnis,  supra,  442 
F.2d  at  202,  n.  48,  there  seems  to  be  no 
question  that  prisoners'  First  Amend- 
ment rights  may  be  cut  down  only  (to 
cite  a  range  of  phrasings)  where  the  re- 
strictions are  "related  both  reasonably 
*  *  *  and  necessarily  *  *  *  to  the 
advancement  of  some  justifiable  purpose 
of  imprisonment,"  Carothers,  supra,  314 
F.Supp.  at  1024;  where  there  is  justi- 
fication in  some  "compelling  state  inter- 
est," Fortune  Society,  supra,  319  F. 
Supp.  at  905;  where  the  authorities 
"strongly  show  some  substantial  and 
controlling  interest  which  requires  the 
subordination  or  limitation  of  these  im- 
portant constitutional  rights,  and  which 
justifies  their  infringement,"  Jackson  v. 
Godwin,  supra,  400  F.2d  at  54L  Alleged 
infringements,  and  asserted  justifica- 
tions for  them,  will  be  tested  by  "strin- 
gent standards"  and  subjected  to  "rigid 
scrutiny  *  *  *."  Id.  And  here,  as 
elsewhere,  it  seems  appropriate  to  recall 
that  speech  is  to  "be  unencumbered  until 
the  State  comes  forward  with  sufficient 


7.  Tliis  i.s  not  to  nm.v,  iino  way  or  tlie  otlirr. 
what  tho  Coii.stitution  luiKlit  he  found 
to  provido  about  riRht.s  of  imrolccs  or 
rdenspcs  to  travel.  Cf.  Shapiro  v. 
Thomiison.  304  I'.S.  C18,  SO  S.Ct.  1322. 
22    L.Ed.2cl    GOO    (lOGO)  ;     Apthekcr    v. 


Secretary  of  State,  378  U.S.  500.  517.  84 
S.Ct.  1659,  12  L.Ed.2d  902  (1964)  ; 
Kent  V.  DulIe.M.  3.57  U.S.  116,  78  S.Ct. 
1113.  2  L.Ed.2d  1204  (1958):  Edwards 
V.  California.  314  U.S.  160,  62  S.Ct.  164, 
86  L.Ed.  119  (1041). 
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proof  to  justify  its  inliil>itioii."  Spoiser 
V.  Kaiui.ill.  Xu  V.S.  r>i:{.  520.  78  S.Ct. 
\:V.V2.  1M:\.  2  L.E(i.2d  MGO   (ums). 

[71  Whilo  tluMo  are  difforcncoa  bo- 
Isiooii  prisoiuTS  and  [laroloos  (or  released 
l)orsoiis  like  Sobell),  there  arc  none  that 
liiniinisli  (he  protections  enjoyed  by  the 
latter  under  the  First  Amendment.  So 
the  principles  of  the  forejroinK  cases  ap- 
ply here.  Cf.  Hyland  v.  Trocunicr,  311 
F.Suiip.  741)  (N.D.Cal.l070);  United 
States  ex  rel.  Sperlinjj  v.  Fitzpatrick,  42G 
F.2d  UGl.  IIGI  (2d  Cir.  1970)."  Tested 
by  those  principles,  the  actions  of  de- 
fendants in  denying  Sobell's  requests  to 
speak  and  assemble  with  others  in  pub- 
lic— and  denying  to  others  the  hearing  of 
his  views  on  prison  conditions  "  and  other 
things — violate  the  First  Amendment. 

[S]  Upon  what  Chairman  Reed  calls 
"findings"  (namely,  public  announce- 
ments by  the  Department  of  Justice  and 
things  of  which  the  Department's  Inter- 
nal Security  Division  had  privately  "as- 
sured" the  Board),  the  Board  concluded 
"it  would  not  be  in  the  interest  [1]  of 
the  public  nor  [2]  of  the  subject's  re- 
habilitation *  *  *  for  him  to  travel 
*  *  *  and  participate  in  the  *  *  * 
peace  march"  of  November  16,  1969. 
The  same  coupling  of  reasons — that  it 
"would  not  be  in  the  public's  interest  or 
conducive  to  his  rehabilitation" — ac- 
counted for  denial  of  permission  for  the 
People's  World  speech  and  of  the  second 
request  for  leave  to  march  in  Washing- 
ton. If  the  Board  were  held  even  to  mod- 
estly rigorous  standards  in  explaining  it- 
self, both  parts  of  this  pair  of  justifica- 
tions,   steadily    conjoined    as    they    are, 

8.  01)vioiisl.v.  the  .spocific  prohl(Mns  will  dif- 
fer. Sobi'H's  miui'st  for  ixTinissioii  to 
travi'l  ;:iv<'s  ri.sc  to  a  rliiim  tliiit  one  in 
inisdii  could  not  hrinj;.  In  Kciiornl,  it 
wiMild  .sciMii  tlmt  one  on  p.nrole  sliouM  en- 
joy K'rt'nrer  frcoiloni  in  nil  ri'.spcct.s  tlinn 
ono  .v:lill  ronfincd.  But  tlio  fundanicntiil 
issues  of  constitution:!!  Inw  nro  considered 
for  present  purpose.s  ns  being  es.scntinlly 
idontioal. 

9.  "Wlicn  a  parolee  speaks  publicly  about 
prison  condition.^  his  Rpeecli  may  be 
particularly    important,    since    he    is    one 


would  need  to  be  sustained  if  the  agen- 
cy's actions  were  to  be  upheld.  But  there 
is  no  need  to  dwell  upon  that.  Neither  of 
the  asserted  grounds  is  substantial. 

To  start  with  the  Board's  aui)erficially 
most  arguable  jioint,  the  reasoning  seems 
to  run  this  way:    (1)  Sobell  was  a  Com- 
munist;   (2)  he  conspired  in  1944-50  to 
sjiy   for   the   Russians;     (3)    if   he   now 
appears   as    a    public    speaker    before   a 
Communist  group,  or  joins  in  a  march 
that  is  likely  to  number  some  Commu- 
nists in  its  ranks,  then,  presumably,'*  he 
may  be  led  in  the  direction  of  crimes  like 
the  one  for  which  he  was  convicted  in 
1951.     This  has  not  been  phrased  here 
to  sound  silly;    it  is  the  most  the  court 
can  make  of  what  the  Board  has  said. 
But  it  is  indeed  silly.    Granting  that  un- 
masked spies  are  by  definition  among  the 
failures  in  their  profession,  only  an  idiot 
too   ineffectual   to   frighten   the   United 
States  of  America  would  use  the  medium 
of  a  public  oration,  cleared  with  his  Pa- 
role Board,  as  the  means  of  resuming  his 
subversive  work.     But  that,  after  all,  is 
the   sum   of  the   gravest   danger   to  be 
gleaned   from  what  the  Board  tells  us. 
If  Sobell  means  to  spy,  or  to  do  other 
things  comparable  to  those  for  which  he 
sojourned  so  long   in  prison,  there  are 
surely  means  more  potentially  effective 
in  the  tunnels  and  warrens  of  New  York 
City  than   in  the  spotlight  of  a  public 
banquet  in  Los  Angeles.     And  if  he  de- 
sires to  carry  on  espionage  in  Los  An- 
geles, he  could  easily  give  a  reason  for 
travel    of   which    the    Board   would   ap- 
prove.    We  may  have  slipped  at  times 
from  the  heights  on  which  a  new  nation 
planted  the  banner  of  freedom,  risking 

of  the  few  sources  of  information  that 
Boc'cty  has  nl)out  this  subject."  84  Ilnrv. 
L.Rcv.  1727,  1731  n.  18  (1071). 

10.  "Presuinnbly,"  becan.sc  neither  Mr. 
Reed  nor  the  Hoard  has  ever  come  to 
the  point  of  saying  the  thouRht  com- 
pleting the  sentence  in  the  text.  If  the 
court's  conclusion  does  not  capture  the 
Board's  unspoken  analysis,  fliis  serves 
only  to  underscore  the  genuine  need  to 
have  our  administrative  experts  supply 
their  own,  intelligible  accounts  of  how 
they  arrive  at  their  conclusions. 
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tlir  iiiui>:i'is  o\'  robust,  wido-opoii,  vi- 
tuiUM'ativo.  ami,  let  il  bo  faroii,  poten- 
tially subviMsivo  spoiH-h.  IJut  .surely  the 
kind  of  naivo  and  cliiniorical  fear  the 
Parole  Hoard  posits  cannot  be  taken  as 
a  rospoetable.  let  alone  "conipellinp," 
just  i  float  ion  for  denying  anyone  the 
ri>:ht  to  speak  or  demonstrate. 

Tlie  Board's  other  observations  arc 
."Still  less  impressive.  The  fact  that 
amonjr  tens  of  thousands  of  Washington 
demonstrators,  an  unidentified  few,  no- 
where intimated  to  be  connected  with  So- 
bell,  might  be  Communists,  might  "pos- 
sibly" infiltrate  and  m;ikc  trouble,  and 
might  lead  to  Sobell's  "possibly"  being 
where  the  trouble  was — this,  however  it 
was  meant,  cannot  be  taken  seriously  as 
grounds  for  denying  First  Amendment 
rights. 

Finally,  tlu-ro  i.s  the  shibboleth  of  "re- 
habilitation." The  word  is,  of  course, 
from  the  domain  of  what  ought  to  be 
the  Parole  Board's  professional  com- 
petence. But  it  has — at  best,  on  the 
present  empty  record — no  content."  To- 
talitarian ideologies  we  profess  to  hate 
have  styled  as  "rehabilitation"  the  proc- 
ess of  molding  the  unorthodox  mind  to 
the  shape  of  prevailing  dogma. '^  Noth- 
ing in  what  the  Board  submits  contains 
any  explicit  suggestion  of  that  sort,  and 

11.  Wo  ilo  not  ■•innloRi/.o  ."icliool.s  to  prisoiLS, 
liut  mori'ly  ri'c.ill  First  Anicndnipnt  pro- 
tcctifin  bronil  onouch  to  oiiihriicc  both, 
wlicn  \vc  note  tliat  offici;ils  of  ecrondary 
.schools  oxorcisiiig  controls  in  this  nrcn 
"must  (lonionstr.itc  n  rc.isonablo  bn.sis  for 
interfori'iKo  witli  .student  speech,  and 
fliat  courts  will  not  rest  content  with 
officials'  bare  alli<^'ation  that  sncli  a 
basis  cxistoil."  Ki.sner  v.  Stamford 
IJoard  of  Fxlucation.  440  F.2d  803,  810 
(2d  Cir.  1071). 

12.  The  notion  of  "rehabilitatiou"  in  the 
.sense  of  "political  and  tlioujjht  reform" 
[Cohen,  The  Criminal  Process  in  the 
People's  IJepublic  of  China  25G  (19C8), 
the  quotation  being  from  a  Chinese 
source  and  appearing  in  a  chapter  on 
tlic  Chijoese  Communist  sanction  called 
"Rehabilitation  through  Labor"]  may  be 
among  the  most  apt  of  shorthand  ex- 
pressions to  capture  the  antithesis  of  our 
"First  Amendment  right  of  the  individual 
to  be   free   from   governmental   programs 


the  court  infers  no  .such  alien  premi.se. 
Hut  there  is  nothing  explicit  of  any  kind. 
The  court,  having  asked  in  vain  for  en- 
lightenment, is  left  totally  in  the  dark 
a.s  to  what  is  supjioscd  to  have  happened 
thus  far  to  Sobell  by  way  of  rehabilita- 
tion, and,  more  importantly,  what  is  hap- 
jiening  to  him  now,  that  may  be  diverted 
or  impaired  if  he  speaks  or  marches  as 
the  Board  has  forbidden  him  to  do.'-'' 

The  court  concludes,  in  sum,  that  the 
Parole  Board  has  shown  nothing  even 
"reasonable" — certainly,  nothing  "neces- 
sary" or  "compelling" — to  justify  its 
chilling  course.  The  plaintiff  should  be 
freed  of  restraints  like  those  of  which 
he  complains. 

IV. 

The  fashioning  of  suitable  relief  is  a 
bit  subtle.  Nothing  done  now  should,  or 
may,  impair  the  Parole  Board's  ongoing 
authority  to  supervise  Sobell's  conduct 
until  the  expiration  of  his  quasi-parole 
in  1980.  All  that  may  properly  be  done 
is  to  correct  the  Board's  unconstitutional 
course  of  impairing  his  rights  to  speak, 
assemble  and  otherwise  express  his 
views. 

[9]  Within  these  limitations  plain- 
tiff's motion  for  summary  judgment  will 
be  granted  and  a  decree  will  be  entered 

of  thought  control,  however  such  pro- 
grams might  be  justified  in  terms  of  per- 
missible state  objectives."  United  States 
V.  Reidel,  402  U.S.  351.  819.  91  S.Ct. 
1410.  1413,  28  L.Ed.2d  813  (1971)  (Har- 
lan, J.,  concurring). 

13.  Accepting  that  Sobell  was  led  to  his 
crime  and  the  loss  of  his  prime  years 
in  i)ri,son  by  adherence  to  a  totalitarian 
ideology,  we  may  note  the  cogent  point 
of  his  Civil  Liberties  Union  counsel  that 
the  lure  of  democracy  is  not  enhanced  by 
grudging,  niggardly,  fearful  treatment  of 
political  speech.  As  nearly  as  the  elusive 
goal  of  "rehabilitation"  is  in  our  picture, 
it  is  probably  best  approached  by  avoid- 
ing degrading  and  distrustful  restrictions 
of  the  kind  the  Parole  Board  seeks  to 
maintain.  Cf.  Barnett  v.  Rogers,  133 
U.S.App.D.C.  206.  410  F.2d  995.  1002 
(19G9);  Jackson  v.  Godwin.  400  F.2d 
529,  535  (5th  Cir.  1968)  ;  Carothere 
V.  Follette,  314  F.Supp,  1014,  1026  (S.D. 
N.Y.1970). 
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doilnring  unlawful  dofondants"  refusals 
to  pormil  plaintiffs  travol  (1)  to  parlici- 
pati>  in  tho  lionionstrations  of  NoviMnbor 
11.  lini'.l.  and  April  M.  1070.  (2)  to  spoak 
at  tho  Pi-oph's  World  nuvtinp  of  October 
0.  1070.  and  ^TO  to  on>:ajTO  in  similar  ac- 
tivities hereafter.  The  decree  will,  in 
addition,  forbid  defendants  to  prevent, 
or  to  withhold  permission  for,  plaintiff's 
exercise  of  rijrhts  of  speech,  expression 
or  assembly  normall.v  protected  (for  non- 
prisoners  and  non-releasecs)  by  the  First 
Amendment,  cxcejit  upon  a  showing  that 
such  prevention  or  withholding  of  per- 
mission is  necessary  to  safeguard  against 


specific,  concretely  described  and  highly 
likely  dangers  of  misconduct  by  plain- 
tiff himself.  The  decree  will  preserve 
defendants'  powers  of  supervision  in  all 
other  respects,  including  the  power  to  re- 
quire notices  of  travel  outside  this  Dis- 
trict, proposed  itineraries  and  reasonable 
measures  of  supervision  while  traveling. 
The  usual  provision  for  retained  juris- 
diction in  equity  may  have  special  point 
here  and  will  be  expressly  noted. 

A  decree  will  be  .settled  along  the  fore- 
going lines,  subject  to  possible  revision 
and  corrections  following  the  presenta- 
tion of  adversary  views." 


APPENDIX  11 

(Submitted  by  Herbert  Silverberg,  Esquire) 

In  the  United  States  District  Court  for  the  District  of  Columbia 

No.  CA-779-71 

Maurice  Schick,  Plaintiff, 

V. 

George  J.  Reed,  Chairman,  United  States  Board  of  Parole,  et  al..  Defendant. 

Memorandum  of  Points  and  Authorities  in  Support  of  Plaintiff's  Opposition 
to  Defendants'  Motion  to  Dismiss  or  in  the  Alternative  for  Summary 
Judgment,  and  in  Support  of  Plaintiff's  Motion  for  Summary  Judgment 

Pursuant  to  Rule  9(b)  of  the  General  Rules  of  this  Court,  plaintiff,  through 
his  attorney,  respectfully  offers  the  following  points  and  authorities  in  opposi- 
tion to  defendants'  motion  to  dismiss  or  in  the  alternative  for  summary  judg- 
ment, and  in  support  of  his  motion  for  summary  judgment. 

statement  of  facts 

In  late  1953,  plaintiff  was  accused  of  the  murder  of  an  eight-year-old  girl,  the 
daughter  of  a  senior  officer  of  the  Army  base  on  which  plaintiff  was  stationed  as 
an  enlisted  man.  He  was  convicted  of  premeditated  murder  (Art.  118(a)  U.S. 
Code  of  Military  Justice  ( 1951,  rev. )  )  on  March  27,  1954  by  General  Court 
Martial,  and  was  sentenced  to  death. 

Plaintiff  spent  six  years  on  death  row,  during  which  time  there  were  numerous 
intercessions  for  clemency  on  his  behalf  as  well  as  extensive  psychiatric  evalua- 
tions. In  19G0  these  culminated  in  President  Eisenhower's  commutation  of  plain- 
tiff's death  sentence  to  life  imprisonment,  with  the  condition  that  plaintiff  be 
forever  ineligible  for  consideration  for  parole. 

Under  the  applicable  statute  ^  and  regulations  -  the  United  States  Board  of 
Parole  would  by  now  have  considered  plaintiff  for  parole ;  he  would  have  been 
eligible  for  such  consideration  as  early  as  March,  1969.  However,  the  Board  of 
Parole  has  refused  to  consider  plaintiff  for  parole  on  the  ground  that  it  is  barred 
from  doing  so  by  the  no-parole  condition. 

ISSUE  presented 

Whether  defendants'  refusal  to  consider  plaintiff  for  parole  is  improper  be- 
cause it  is  contrary  to  statute  and  is  based  upon  an  illegal  Presidential  action. 

ARGUMENT 

/.  This  action  should  not  be  dismissed  for  lack  of  jurisdiction 
A.  Sovereign  immunity  does  not  bar  this  action. 
Defendants  first  contend  that  sovereign  immunity  bars  this  action,^  although 
they  cite  no  cases  bearing  any  resemblance  to  the  present  one  in  so  contending. 
On  the  other  hand,  in  discussing  defendants'  remaining  jurisdictional  arguments 
plaintiff  will  cite  any  number  of  decisions  subjecting  defendants  or  their  prede- 
ces.sors  to  district  and  circuit  court  jurisdiction.  Either  all  of  these  courts  have 
wrongly  taken  jurisdiction,  or  defendants'  sovereign  imnuinity  claim  is  not  well 
founded.  I'laintiff  submits  that  the  latter  view  is  the  better  one. 


1  18  U.S.C.   §  4202-O.S. 

2  Rules  of  the  United  States  Board  of  Parole  effective  July  1,  1965,  at  S-11. 
''Defendants'  Memorandum  of  Points  and  Authorities,  hereafter  "Memorandum",  at  3. 
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li.  Relief  by  nay  of  luibeas  carpus  is  not  available  to  plaintiff,  and  even  if 
it  Hcrc,  its  availability  would  not  deprive  this  court  of  declaratory 
judyiiicnt  and  inundamus  jurisdiction. 

Defendants  contend  that  this  Court  has  no  jurisdiction  to  entertain  a  com- 
paiiit  for  dechiratory  judgment  because  plaintiff's  claims  are  cognizable  "(mly 
l)y  means  of  a  petition  for  writ  of  habeas  corpus  .  .  .  ."  Memorandum  at  3.  They 
suggest  that  the  present  action  is  merely  a  "collateral  attack"  on  a  court  martial 
l)roceeding,  and  that  by  statute  such  attack  can  be  made  only  by  way  of  habeas 
corpus.* 

But  habeas  corpus  is  not  available  to  plaintiff.  Despite  the  fact  that  plaintiff 
was  initially  convicted  by  a  military  court,  he  is  now  a  civilian,  having  been  dis- 
houoralily  discharged.  Even  if  military  law  were  applicable,  he  would  under  mili- 
tary law  have  the  same  legal  status  as  an  offender  committed  to  federal  prison 
by  a  civilian  court.'  Plaintiff  is  thus  in  the  custody  of  the  Attorney  General  of 
the  United  States.  IS  I'.S.C.  S  40S2  ;  :Memoranduni,  Exhibit  A  at  3. 

United  States  ex  rel.  Wing  v.  Vommonwcalth,  90  F.  Supp..  208,  212 
(W.D.  Pa.  1950). 

A  review  of  the  authority  cited  in  Wing  leads  to  the  conclusion  that  mandamus 
is  the  appropriate  test  modality. 

Surely  defendants  will  not  argue  that  judicial  relief  aft"orded  against  the  At- 
torney General  can  be  made  effective  as  against  them.  From  its  inception  the 
r.S.  Board  of  Parole  has  been  "entirely  independent  of  the  [DJepartment  of 
Justice,"  H.R.  Rep.  No.  104,  71st  Cong.  2d  Se.ss.  at  2  (quoting  a  memorandum  of 
the  Attorney  General  explaining  H.R.  7413,  which  became  18  U.S.C.  S  4201.  the 
statute  creating  the  Board).  The  only  role  played  by  the  Justice  Department  is 
as  an  administrative  service  agency  for  the  Board."  Surely,  then,  the  Attorney 
General  has  no  authority  to  order  the  Board  to  consider  plaintiff  for  parole  or 
to  refrain  from  doing  so,  and  a  writ  directed  to  the  Attorney  General  would 
afford  plaintiff  no  relief.  On  the  other  hand,  habeas  corpus  cannot  reach  defend- 
ants, who  have  no  custody  or  control  over  plaintiff  whatever. 

10  U.S.C.    §  858    (Article  58,   Uniform   Code   of  Military   Justice) 

Since  plaintiff  is  under  no  custody  that  could  provide  the  basis  for  is.suance 
of  a  writ  of  habeas  corpus,  this  Court  has  mandannis  jurisdiction,  as  is  .shown 
by  the  cases  defendants  cite  at  the  top  of  page  4  of  their  memorandum,  and  as 
is  implied  by  the  authority  cited  in  Wing  (page  3,  n.4,  supra). 

Even  if  plaintiff  were  wrong — even  if  habeas  cori)us  would  somehow  be  avail- 
able to  him,  it  clearly  is  not  the  only  form  of  relief  plaintiff  Is  entitled  to  .seek. 
There  is  ample  authority  pursuant  to  which  this  Court  can  exercise  jurisdiction 
to  render  a  declaratory  judgment.  As  stated  by  the  United  States  Court  of  Ap- 
peals for  the  District  of  Columbia  Circuit, 

'•In  19G1  we  held  that  an  action  for  declaratory  judgment  could  be  maintained 
in  order  to  test  the  validity  of  a  parole  revocation  even  if  the  revocation  could 
nlHo  be  tested  by  way  of  habeas  corpus  .  .  .  Hurley  v.  Reed.  110  U.S.  App.  D.C. 
32,  288  F.2d  844  (19G1).  Following  Hurley,  declaratory  judgment  actions  have 
been  brought  in  other  situations  across  the  country  [footnote  omitted]."  ' 
Another  such  well-known  case  is  Hyser  v.  Reed,  115  U.S.  App.  D.C.  254,  318  F.2d 
225,  cert,  denied  375  U.S.  957  (19G3). 

*Dpfeiidants  cite  Article  76.  Uniform  Code  of  Military  .Tustice  (10  U.S.C.  §876)  for 
this  proposition.  Thev  apparently  would  consign  plaintiff  to  a  habeas  corpii.s  action  in  the 
Middle  District  of  Pennsylvania  (.Memorandum  at  4)  despite  the  fact  that  in  the  Western 
District  of  Pennsylvania  it  has  been  held  that — "\n\  petition  for  a  writ  of  habeas  corpus  is 
not  the  proper  procedure  for  obtaining  an  adjudication  of  the  question  of  whetlier  or  not 
the  petitioner  is  eliRible  for  jiarolc". 

r.  "Persons  .  .  .  confined  in  a  penal  or  correctional  institution  not  under  control  of  one 
of  the  armed  forces  are  subject  to  the  same  discipline  and  treatment  as  persons  confined 
or  committed  bv  the  courts  of  the  I'liited  States.    .   .   ." 

""The  Hoard  is  an  autonomous  body  and  exercises  independent  judKment  within  the 
statutes  on  parole  matters,  but  is  a  part  of  the  Department  of  .Tustice  and  subject  to  the 
Attorney  General  for  administrative  purposes."  Functions  of  the  Cnited  States  Board  of 
Parole  "(a  Parole  Hoard  publication)  at  2.  Even  the  administrative  duties  and  responsi- 
bilities are  ordered  bv  the  statute  to  be  delesated  to  the  Chairman  of  the  Board.  IS  U.S.C. 
§  4201. 

'  Younf/  v.  Director,  U.S.  Bureau  of  Prisons  and  Rosello  v.  U.S.  Board  of  Parole,  125 
U.S.  App.  D.C.  105.  106,  :H>7  V.  2d  ."S-Sl.  ■.\:>,2   (1066)    (emphasis  supplied). 
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These  decisions,  which  ()l)vi<)usly  do  not  exhaust  the  list  of  declaratory  judg- 
ment actions  entertained  against  the  Parole  Board,  are  clearly  consistent  with 
Rule  57,  Federal  Rules  of  ("ivil  Procedure,  which  states  that  "the  existence  of 
another  adequate  remedy  does  not  preclude  a  judgment  for  declaratory  re- 
lief .  .  .  ."  Thus  the  possibility  that  habeas  corpus  might  lie  elsewhere  does  not 
deprive  this  Court  of  jurisdiction  to  entertain  plaintiff's  complaint  for  declara- 
tory judgment.'^  This  Court  clearly  has  jurisdiction  to  render  a  declaratory  judg- 
ment in  this  case  under  (inter  alia)  22  IT.S.C.  §1331  (federal  question  juris- 
diction ) . 

Finally,  defendants  assert  that  this  CoTirt  (a)  ought  not  render  mandamus 
relief  (Memorandum  at  4),  and  (b)  has  no  jurisdiction  to  do  so  (Memorandum 
at  5).  The  Court  cannot  appropriately  resolve  these  contentions  at  this  time, 
and  there  is  no  need  for  it  to  do  so  in  order  to  take  jurisdiction  of  this  case. 
As  seen  above,  the  Court  unarguably  has  jurisdiction  to  render  declaratory  re- 
lief. This  being  so,  it  would  seem  sound  for  the  Court  to  reserve  any  ruling  on 
plaintiff's  request  for  relief  in  the  nature  of  mandamus  until  it  lias  decided 
plaintiff's  claim  for  declaratory  relief  on  the  merits. 

If  plaintiff's  claim  to  eligibility  for  parole  is  valid,  the  statutory  duty  owed  him 
by  the  Parole  Board  would  be  so  clear  that  mandannis  would  lie.  See,  e.g..  HiU  v. 
U.S.  Board  of  Parole,  257  F.  Supp.  129  (D.  Pa.  1966).  If  plaintiff's  contentions 
are  without  merit,  on  the  other  hand,  the  (piestion  of  jurisdiction  to  render  relief 
in  the  nature  of  mandamus  would  lie  moot.  At  this  point,  then,  all  the  Court  need 
do  is  proceed  to  consideration  of  plaintiff's  claim  on  the  merits,  leaving  resolution 
of  the  mandamus  issue  for  a  later  time. 

II.  Defendants'  refusal  to  consider  plaintiff  for  parole  is  improper  because  it  is 
based  on  an  illegal  i)rcsidcntial  action 
A.  The  President  cannot  effectively  impose  illegal  conditions  upon  commu- 
tation of  sentence. 

Defendants  see  themselves  as  bound  by  a  Presidential  action  of  greater  dignity 
than  the  statute  requiring  them  to  consider  federal  prisoners  such  as  plaintiff 
for  parole."  Their  analysis  is  stated  as  follows  : 

"Without  doubt,  the  President,  by  statute,  may  approve  any  commuted  form 
of  a  court-martial  sentence  extending  to  death  which  he  deems  to  be  fit.  His  action 
is  final  and  conclusive  and  binding  on  all  departments,  courts,  agencies,  and 
offices  of  the  United  States,  and  is  subject  only  to  further  action  by  the  authority 
of  the  President."  (Memorandum  at  9.) 
This  simply  cannot  be  true,  as  plaintiff  wdll  now  demonstrate. 

Defendants'  purported  authority  for  the  foregoing  statement  is  Article  76  of 
the  Uniform  Code  of  Military  Justice  (10  U.S.C.  §  870),  which  provides  that 

"The  appellate  review  of  records  of  trial  provided  by  this  code,  the  proceedings, 
findings  and  sentence  of  courts-martial  as  approved,  I'eviewed  or  affirmed  as  re- 
quired, by  this  code  .  .  .  shall  be  final  and  conclusive,  and  orders  publishing  the 
proceedings  of  courts-martial  and  all  action  taken  pursuant  to  such  proceedings 
shall  be  binding  upon  all  departments,  courts,  agencies  and  offices  of  the  United 
States  subject  only  to  action  upon  a  petition  for  a  new  trial  .  .  .,  to  action  by 
the  Secretary  of  a  Department  .  .  .,  and  the  authority  of  the  President." 
After  quoting  this  statute  defendants  contend  that  the  "language  is  unambiguous" 
(Memorandum  at  9),  but  they  proceed  in  any  event  to  consider  the  legislative  his- 
tory of  this  statute  and  its  predecessors  in  order  to  demonstrate  that  where 
courts-martial  are  concerned,  there  is  no  recourse  from  Presidential  review  (the 
evident  implication  being  that  there  is  no  recourse  no  matter  how  arbitrary, 
illegal  or  even  unconstitutional  the  Presidential  action  might  be). 

The  President,  defendants  contend,  has  "absolute  discretion"  in  this  regard 
(Memorandum  at  11),  and  can  commute  a  death  sentence  "in  any  manner  he 
desires"  (id.).  The  exercise  of  such  power,  they  say,  "is  unassailable"  (id.) 

"Overlooking  this  body  of  autliority,  defendants  offer  Gregory  v.  United  State.s  Board  of 
Parole,  .308  F.  Supp.  25S  (W.D.  Mo.  1969)  as  authority  for  their  no-jurisdiction  conten- 
tion. Whatever  may  be  the  situation  in  the  Western  District  of  Missouri.  Greqorii  does  not 
state  the  law  of  this  jurisdiction.  Furthermore,  any  temptation  to  follow  Gregorn  ou.cht 
readily  he  dispell(>d  by  readinjr  it  and  the  three  cases  it  cite.s  in  support  of  the  jurisdic- 
tional holdinc  urged  on  this  Court  by  defendants  {Christopher,  Harris  and  Baptista,  cited 
at  .SOS  F.  Sui)p.  2r>9).  Grepnrii  does  not  withstand  even  the  briefest  legal  analysis. 

»  "IS  U.S.C.  §  4202  :  Prisoners  EUgihle 

X  federal  prisoner.  otluT  than  a  juvenile  delinquent  or  a  committed  youth  oflfender, 
wherever  confined  and  serving  a  detinite  term  or  terms  of  over  one  hundred  and  eighty 
days,  whose  record  shows  that  he  has  observed  the  rules  of  the  institution  in  which  lie  is 
confined,  may  be  released  on  parole  after  serving  one-third  of  such  term  or  terms  or  after 
serving  fifteen  years  of  a  life  sentence  or  of  a  sentence  of  over  forty-five  years." 


1118 

This,  it  will  shortly  be  seen,  would  have  been  surprising  news  to  President 
Eisenhower.  And  it  is  a  contention  whose  utter  untenability  is  quickly  made 
manifest. 

At  pages  3-4  of  their  own  Memorandum,  for  example,  defendants  disprove 
their  assertions  of  an  ab.solute,  final,  unassailable  Presidential  discretion  which 
is  binding  on  all  federal  courts  and  agencies.  Habeas  corpus  lies  to  test  such 
actions,  they  admit,  and  if  habeas  corpus  does  not,  mandamus  does,  and  they 
cite  a  number  of  cases  to  prove  it.  (All  this  de.spite  the  "unambiguous"  statutory 
language  which  makes  no  mention  of  either  habeas  corpus  or  mandamus.) 

The  law  could  not  be  otherwise.  Surely  the  President  has  no  authority  to  im- 
pose a  cruel  and  unusual  punishment  upon  a  federal  prisoner  under  the  guise  of 
a  conditional  commutation.  Surely  the  President  could  not  commute  a  death 
.sentence  on  the  condition  that  the  pri.soner  join  the  President's  jxilitical  party 
and  vote  the  straight  party  ticket  in  each  succeeding  election.  Surely  the  Presi- 
dent could  not  conniiute  a  dea^^h  sentence  on  the  condition  that  the  prisoner  .shine 
the  shoes  of  the  Secretary  of  State's  son-in-law  every  morning  at  7  :30.  There 
ol)viously  is  no  such  thing  as  ab.solute  presidential  discretion  in  this  area.  The 
question,  then,  is  what  are  its  limits.'" 

Plaintiff  has  stated  that  even  President  Eisenhower  would  have  been  surprised 
to  learn  that  he  could  impose  any  condition  he  .saw  tit  and  that  his  discretion 
in  this  regard  was  ab.solute  and  unas.sailable.  The  fact  is  that  five  years  before 
he  commuted  plaintiff's  sentence  President  Eisenhower  had  serious  doubts  con- 
cerning his  ability  to  impose  the  no-parole  condition  upon  a  death  row  prisoner. 

To  resolve  his  doubts  in  this  eai'lier  case  the  President  requested  an  opinion 
on  the  question  from  his  Attorney  General."  Even  that  official  concluded  that 
there  were  clear  limitations  on  the  President's  ability  to  attach  conditions  to  a 
connnutatinn — a  condition  could  not  be  imposed  if  it  were  illegal,  immoral,  or 
incapable  of  performance.'^ 

Plaintiff  agrees  with  his  aspect  of  the  Attorney  General's  legal  analysis.  An 
illegal  condition  may  not  be  imposed,  or  if  imposed,  cannot  be  enforced.  The 
no-parole  eonditicm  must  be  tested  by  this  standard. 

B.  The  condition  is  illegal  because  it  is  contrary  to  the  clear  nutndate  of 
federal  statute. 

The  condition  imposed  in  plaintiff's  ca.se  is  literally  illegal.  By  its  terms  it 
speaks  not  to  plaintiff,  but  to  the  Board  of  Parole,  directing  the  Board  to  disobey 
its  statutory  mandate  to  consider  plaintiff  for  parole  after  fifteen  years  of  im- 
prisonment. It  orders  the  Board  to  refuse  to  exercise  its  discretion  as  provided 
by  .statute,  even  if  there  is  a  reasonnlde  probability  that  such  prisoner  will  live 
and  remain  at  liberty  without  violating  the  laws,  and  [that]  such  release  is  not 
incompatible  with  the  welfare  of  society."  "  The  President  has  no  more  authority 
to  say  this  to  the  Board  of  Parole  in  commuting  a  man's  sentence  than  he  has  to 
order  the  man  himself  to  flout  some  provision  of  federal  law. 

In  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer  ^^  the  Supreme  Court  dealt  with  a 
similarly  illegal  Presidential  action — ^President  Truman's  attempt  to  have  the 
federal  government  seize  and  operate  most  of  the  nation's  steel  mills  during  a 
period  of  national  emergency.  A  breakdown  in  collective  bargaining  threatened  a 
disabling  strike,  which  in  the  President's  opinion  would  "imperil  our  national 
defense  and  the  defense  of  those  joined  with  us  in  resisting  aggressi<m  and 
would  add  to  the  continuing  danger  of  our  soldiers,  sailors,  and  airmen  en- 
gaged in  combat  in  the  field  .  .  ." '"  Even  against  the  background  of  a  national 
war  effort,  the  steel  mills  felt  compelled  to  resist  the  illegal  exerci.se  of  Presi- 
dential power. 

'"  .\t  one  i)oint  defendants!  advert  to  a  portion  of  the  legislative  history  of  10  U.S.C. 
§  SIC)  in  an  effort  to  demonstrate  that  it  was  the  "intent  of  (^onjrress  to  allow  the  President 
absolute  discretion  in  acting  on  courts-martial  death  sentences." 

The  i)assas;e  they  (|uote  is  as  follows  :  "The  words  'as  he  sees  tit'  are  intended  to  give 
the  President  absolute  discretion  in  determining  the  amount  of  the  sentence  to  he  approved 
by  him."  Memorandum  at  tl.  Plaintiff  has  no  quarrel  with  the  quoted  legislative  history: 
he  agrees  that  the  President  has  discretion  over  the  amount  of  a  sentence  which  he  will 
approve.  But  this  case  does  not  involve  the  amount  of  a  sentence.  Plaintiff  does  not 
contend  that  his  life  sentence  is  illegal  or  was  imposed  without  Presidential  authority. 
The  problem  here  is  not  the  amount  of  the  sentence,  but  the  nature  of  the  condition 
attached  to  that  amount. 

11  41  Op.  Att'y  Gen.  2.51  (19.51).  hereafter  the  "Opinion." 

12  Tfl.  at  2.52  (citations  omitted). 
«  IS  U.S.C.  §  420.S. 

».S4.^  U.S.  .570  (1952). 

1=  Executive  Order  10.340.  quoted  at  34.3  T'.S.  579,  590-91. 
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Certain  basic  principles  emerge  from  the  Court's  opinion  (representing  tlie 
views  of  five  Justices)  '"  and  from  Justice  Frankfurter's  concurriny  opinion. 

In  its  opinion  the  Court  noted  that  not  only  was  the  seizure  unauthorized  by 
statute,  but  that  Congress  luul  considered  and  rejected  the  Presidential  seizure 
technique  as  a  means  of  dealing  with  labor  dispute  emergencies/'  The  Court 
continued : 

"In  the  frameworlv  of  our  Constitution,  the  President's  power  to  see  that  the 
laws  are  faithfully  executed  refutes  the  idea  that  he  is  to  be  a  lawmaker.  The 
Constitution  limits  his  functions  in  the  lawmaking  process  to  the  recommending 
of  laws  he  thinks  wise  and  the  vetoing  of  laws  he  thinks  bad.  And  the  Constitu- 
tion is  neither  silent  nor  equivocal  about  who  shall  make  laws  which  the  President 
is  to  execute.  The  tirst  section  of  the  first  article  says  that  'AH  legislative  powers 
herein  granted  shall  be  vested  in  a  Congress  of  the  United  States  . . .'  " 

•'.  .  .  [T]he  President's  order  does  not  direct  that  a  Congressional  policy  be 
executed  in  a  manner  prescribed  by  Congres.s— it  directs  that  a  Presidential  policy 
be  executed  in  a  manner  prescribed  by  the  I'resident  .  .  .  The  power  of  Congress 
to  adopt  such  public  policies  are  those  proclaimed  by  the  order  is  beyond  que.stion. 
The  Constitution  does  not  subject  this  lawmaking  power  of  Congress  to  presi- 
dential .  . .  supervisionor  control."  ^'' 

Justice  Frankfurter,  also  noting  that  Congress  had  exercised  its  exclusive  legis- 
lative power  in  setting  natidual  policy  in  the  area  in  which  the  President  sought 
to  intervene,  stated : 

"We  must  therefore  put  to  one  side  consideration  of  what  powers  the  President 
would  have  had  if  there  had  been  no  legislation  whatever  bearing  on  the  authority 
asserted  .  .  .^^ 

"[NJothing  can  be  plainer  than  that  Congress  made  a  conscious  choice  of  policy 
in  a  field  full  of  perplexity  and  particularly  within  legislative  re.sponsibility  for 
choice." "" 

As  will  be  seen  in  the  following  section,  Congress  has  similarly  made  a  policy 
choice  in  the  field  of  federal  corrections.  It  has  expressed  that  choice  in  a  federal 
statute  which  could  not  speak  more  clearly. 

The  President  has  a  constitutional  duty  to  "take  care  that  the  laws  be  faith- 
fully executed."  "^  He  violates  this  duty  when,  ten  years  a  priori,  he  attempts  to 
perpetuate  the  imprisonment  of  a  rehabilitated  man,~  thereby  attempting  to 
deprive  the  Board  of  Parole  of  its  statutorily  defined  role  in  determining  which 
such  men  may  be  released. 

Continued  deference  by  defendants  to  the  Eisenhow^er  condition  is  directly  con- 
trary to  the  federal  statute  under  which  defendants  hold  oflBce  and  exercise  their 
power.  It  is  therefore  illegal,  and  must  cease. 

C.  The  comlition  is  illegal  because  it  undermines  the  congressional  polici/ 
of  rchahilitation  of  Federal  prisoners  such  as  plaintiff  through  nni- 
versat'  eligihUity  for  parole. 
Plaintiff's  reliance  upon  the  provisions  of  the  federal  parole  statute  does  not 
represent  an  attempt  to  capitalize  on  some  phantom  semantic  technicality.  The 
parole  statute  clearly  espouses  a  fundamental  federal  commitment  to  offender 
rehabilitation.  It  must  be  borne  in  mind,  therefore,  that  the  no-parole  condition, 
if  given  effect,  represents  a  totally  inimical  and  incompatible  approach.  To  under- 
stand the  depth  of  the  conflict  on  this  point  one  must  understand  the  depth  of  the 
Congressional  commitment  to  parole  and  the  reasons  for  it. 

For  more  than  fifty-eight  of  the  sixty-one  years  during  which  parole  has  been 
available  to  federal  prisoners,  it  has  been  available  to  those  serving  sentences  of 
life  imprisonment.-^  The  present  parole  statute  "*  provides  a  maximum  period  of 

""'Justice  Black  wrote  the  opinion  of  tlie  Court,  in  wiiich  .Justices  Frankfurter.  Douplas, 
.Tackson  and  Burton  concurred  (nlthouph  eacli  of  tliese  .Justices  also  provided  a  separate 
concurrinp  opinion).  .Tusticc  Clark  concurred  in  the  judgment  and  furnished  a  separate 
opinion.  Three  justices  dissented. 

'•  .S4S  U.S.  at  SS.'i-SO. 

'«  Id.  at  .^S7-S8. 

i»  .343  U.S.  at  597  (Frankfurter.  .T.,  concurring). 

^  Id.  at  (i02. 

^  U.S.  Const.  Art.  II.  sec.  :i  d.  .">. 

—  The  President  obviously  would  not  have  expected  the  Parole  Board  to  release  an 
unrehabilitated  murderer  into  society.  His  no-imrole  condition,  then,  could  affect  only  a 
rehabilitated  man  whom  the  Parole  Board  might  wish  to  release  but  for  the  existence  of 
the  condition. 

=5  The  first  federal  parole  law,  3G  Stat.  819,  became  effective  on  June  2.o,  1910.  On 
January  2.'i,  191.3,  it  was  extended  to  cover  life  prisoners  (37  Stat.  65)  ;  eligibility  for 
parole  has  been  continuously  available  to  this  class  since  then. 

-*  18  U.S.C.  §  4202. 
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fifteen  years  of  ineligibility  for  parole,  even  for  life  prisoners,  and  neither  statu- 
tory nor  case  law  authorizes  extension  of  this  period  of  ineligibility  by  anyone. 
Not  even  a  sentencing  judge  may  bar  a  prisoner  from  parole  eligibility  for  a 
longer  period,  regardless  of  his  view  of  the  heinousness  of  the  crime  or  of  the 
perpetual  dangerousness  or  despicableness  of  the  prisoner  before  him."'^ 

Congress  did  not  enter  this  field  and  enact  such  an  explicit  and  universally 
applicable  parole  policy  hastily  or  ill-advisedly.  At  the  time  of  enactment  of 
the  original  parole  law  Congress  had  before  it  a  comprehensive  report  (as  of 
1898)  on  the  effectiveness  of  twenty-five  state  parole  laws,'"  and  a  detailed  report 
on  the  federal  prisoner  populations  of  the  various  state  and  federal  peniten- 
riaries."^  In  reporting  out  the  first  federal  parole  law  the  House  Judiciary  Com- 
mittee concluded  that  "such  laws  have  come  to  be  regarded  as  humane,  in  the 
interests   of  sound   policy,   and   highly   beneficial    to   the   welfare   of   society."^ 

When  Congress  extended  parole  eligibility  to  include  all  federal  prisoners,  even 
life  prisoners,''  it  noted  that  until  then  the  President  had  been  the  life  prisoner's 
sole  hoi)e,  and  expressed  dissatisfaction  with  the  way  Presidential  clemancy  had 
been  exercisetl;"'  Congress  felt  the  nee<l  to  g-ain  systematic  control  over  the 
correction  and  rehabilitation  of  all  federal  prisoners.^'  and  with  the  extension 
of  parole  eligibility  to  life  prisoners  it  occupied  the  entire  field  of  federal  cor- 
rections as  far  as  the  maximum  term  of  imprisonment  of  federal  prisoners  with- 
out hoi)e  of  release  was  concerned. 

Only  after  long  experience  with  universal  eligibility  for  parole  and  only  in  a 
very  narrow  class  of  cases  has  Congress  ever  imposed  any  restriction  upon  this 
federal  policy  of  universal  eligibility  for  parole.  The  first  such  restriction  ap- 
peared (after  forty-three  years  of  universal  parole)  in  the  Narcotic  Control  Act 
of  1956.^'  This  Act  amended  26  U.S.C.  §  7237  to  provide  heavier  punishment  for, 
and  to  make  parole  unavailable  to,  persons  convicted  of  specified  serious  nar- 
cotics offenses.  The  Congressional  goal  was  no  less  than  the  "elimination  of  drug 
servility  on  the  part  of  addicted  persons  [.  which.  Congress  thought.]  can  best 
be  accomplished  by  the  removal  from  society  of  the  illicit  trarticker."  " 

In  this  connection  Congress  recognized  that  "special  incentives  in  our  penal 
system  serve  to  decrease  the  actual  time  spent  in  a  penal  institution  under  a 
sentence  imposed  by  a  court.  The  violator  is  eligible  for  parole  after  serving 
one-third  of  his  sentence  ....  This  mitigation  of  sentence  tends  to  defeat  the 
purposes  of  [existing  narcotics  legislation]  and  .  .  .  should  be  corrected  .  .  .  ."  " 

There  were  indications  that  efforts  at  rehabilitation  for  drug  offeiulers  "must 
be  carried  out  in  a  drug-free  environment,  which  nuikes  institutional  care 
essential."  ^ 

After  ten  years,  however.  Congress  found  even  these  limited  exceptions  to 
universal  par'olability  to  be  unduly  restrictive  of  rehabilitatifin  opportunities.  To 
correct  this  deficiency  Congress  enacted  Title  V  of  the  Addict  Rehabilitation  Act 
of  19()(),"'  which  extended  eligibility  for  parole,  rctroactirchj  as  well  as  pros- 
spectively,  to  violators  of  drug  laws  relating  to  marihuana.  The  legislative  history 
states  that  "[t]he  provision  for  parole  for  marihuana  offenders  is  consistent  with 
the  rehabilitation  empha.sis  of  this  bill.  In  making  parole  a  possibility  for  this  type 
r)f  offender,  the  bill  makes  it  possible  to  provide  him  with  an  incentive  for  re- 

=^1S  use  §420S(a)(l)  Defend.Tiits  .assert  that  in  tlio  court  m.artial  context  a 
Presidentinl  commutation  is  an  act  "judicial  in  character."  Memorandum  at  3.  citinp 
Kunkle  v.  United  States,  122  TT.S.  .54:?  (1SS7).  To  the  extent  that  thi.<!  is  so,  the  President  s 
iudicial  authority  oujrht  not  exceed  the  hounds  established  h,v  Concress  for  judpes. 

^"H.K.  Uep-  No.  i:{41,  61st  Cong.,  2d  Sess.  4.  Ma.v  12,  1910.  The  report  notes  that  in 
ISf  8  four  additional  states  were  consideriiiR  parole  legislation. 

27  /rf.  at  0. 

=8  Id.  at  4. 

=9H7  Stat.  6.-)0  (.Tan.  2.-?.  101.-?).  ,        ^     ^^,„^ 

■••"See.  H.R.  Rep.  No.  371.  r)2nd  Cone  2d  Sess.    (Feb.  29.   19121. 

Slit  must  be  remembered  that  under  10  U.S.C.  §  S.'iS  militar.v  i)risnners  in  non-military 
custody  are  subject  to  all  i>royisions  of  \;\\\  relating  to  parole  of  United  States  [ciyilian] 
prisoners.  Kee,  McKnight  y.  Hunter.  OS  F.  Sujip.  60,5  (D.  Kans.  1951)  ;  Bates  y.  Wilkinson. 
267  F  2d  779  (.")th  Cir.  1959).  ()  Callalian  y.  .\ttorney  General,  230  F.  Supp.  766,  aff  d  3.S,S 
F    2d  989  (1st  Cir.  1964),  cert,  denied,  381.  S.  926  (1964). 

^   70  Stat.  .567  (July  IS,  19.56).  Section  103.  „   .,  „     ^   .. 

■«H.K.  Kep.  No.  2388.  S4th  Cong..  2d  Soss.  (.Tune  19,  1956),  quoted  at  2  U.S.  Code 
Cons.  &  .\d.  Nexys  3281   (1956).  .  ,       , 

•^  Id.  at  3284.  Viewed  in  this  context,  rescission  of  parole  eliKibility  was  simply  a  way 
for  Congress  to  insure  longer  confinement  periods  for  addicts  without  proyiding  gro- 
tesquely lengthy  orighuU  sentences  which  would  then  be  subject  to  the  ordinary  parole 
laws. 

*'•  Id.  at  3286. 

*>  80  Stat.  1449  (Noyember  8,  1966). 
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habilitation.  The  committee  understands  that  currently  without  any  hope  for 
parole,  persons  in  this  particular  group  of  offenders  often  have  not  been  amenable 
to  rehabilitation  procedures  within  the  prisons".  •' 

The  federal  correctional  policy  of  maximum  rehabilitation  through  considera- 
tion of  all  but  a  few  federal  prisoners  for  parole  has  been  amply  recognized  and 
ratified  by  the  courts,  cij.  : 

"The  purpose  of  parole  legislation  is  to  .  .  .  achieve  maximum  prison [er] 
rehabilitation  ....  Woods  v.  Stcincr,  206  F.  Supp.  945,  951   (D.  Md.  1962". 

"The  premise  of  Lthe  parolej  phase  of  the  rehabilitation  process  is  that  the 
prisoner  has  reached  a  point  where  further  incarceration  would  not  yield  greater 
rehabilitation  ....  Hy.^vr  v.  Rccd.  115  U.S.  App.  D.C.  254.  264.  31S  F.  2d  225, 
235,  cert,  denied..  ;575  L'.S.  957  ( lOC-'i)." 

Life  imprisonment  without  benefit  of  parole,  on  the  other  hand  is  starkly  anti- 
rehabilitative,  and  thus  is  completely  antithetical  to  Congress'  announced  fed- 
eral correctional  policy. 

In  sum.  Congress  has  occupied  the  field  of  federal  parole,  including  continuous 
oversight  of  federal  prisoners'  eligihility  for  parole,  for  more  than  sixty  years. 
During  this  period  the  legislative  trend  has  been  to  broaden  parole  eligibility 
rather  than  to  restrict  it,  for  rehabilitation  has  always  been  at  the  heart  of  Con- 
gressional policy.  Consistent  with  this  policy  Congress  has  taken  pains  to  extend 
the  rehabilitation-enhancing  possibility  of  parole  to  nil  classes  of  federal  prison- 
ers except  those  who  demonstrably  cannot  benefit  from  it,^*  and  for  the  past  fifty- 
eight  years  this  policy  has  mandated  parole  eligibility  for  all  life  prisoners.  The 
no-parole  condition  on  plaintiff's  conmiutation  flies  in  the  face  of  this  policy, 
and  is  therefore  illegal. 

D.  To  denji  effect  to  an  ilUf/ally  iniijo.sed  rondition  is  not  to  interfere  icitli 
the  presidential  pardoning  power 

The  final  six  pages  of  defendants'  Memorandum  contain  a  historical  exegesis 
of  the  Presidential  pardoning  and  commutation  power,  coupled  with  the  assertion 
that  neither  courts  nor  Congress  can  interfere  with  same.  Throughout  their  dis- 
cussion, however,  defendants  fail  to  separate  two  critically  distinct  lines  of  anal- 
ysis. As  a  result,  much  of  this  portion  of  the  Memorandum  is  devoted  to  citation 
and  discussion  of  authority  for  the  uncontested  proposition  that  the  President 
may  commute,  and  that  he  may  attach  conditions  to  commutations.''^  Plaintiff 
has  previously  agreed  that  these  contentions  are  non-controversial,  but  they  do 
not  get  defendants  home.  It  is  the  nature  of  this  particular  condition,  not  the 
abstract  question  whether  conditional  commutations  are  permissible,  that  is  plain- 
tiff's concern. 

Nowhere  in  their  Memorandum  do  defendants  come  to  grips  with  the  funda- 
mental problem  raised  by  President  Eisenhowers'  Attorney  General :  Is  this  con- 
dition illegal,  immoral  or  incapable  of  performance?^  While  there  is  no  need  to 

"^  ."i  U.S.  Code  Conp.  &  Ad.  News  42.57  (1060). 

^Plaintiff  is  not  such  ;i  prisoner.  Indeed,  a  recent  nationwide  stud.v  prepared  for  the 
Massachusetts  Correctional  Association  shows  that  "Lifers"  are  considered  better  than 
average  parolees,  [due,  inter  nlin.]  to  the  fact  that  durinp  the  long  period  of  time  which 
they  must  serve  before  th^ir  return  to  the  conimunit.v.  the.v  have  a  greater  probabilit.v  of 
benefitting:  from  the  institution's  rehabilitative  projrrams  or  coming  under  the  influence 
of  some  individual  or  individuals  on  the  prison  staff  who  wittingly  or  unwittingly  cause 
a  change  of  attitude.  E.  Powers,  Parole  Eligibility  of  Prisoners  Serving  a  Life  Sentence  9 
(l()fi9)   (emphasis  in  original). 

Thus  it  is  not  surprising  that  as  reported  by  Powers,  supra,  two  recent  model  acts 
provide  for  parole  eligibility  for  life  prisoners,  that  in  more  than  60%  of  the  states  life 
prisoners  are  eligible  for  parole  without  the  need  for  approval  of  the  governor,  and  that 
the  American  Correctional  Association  has  declared  that  "[n]o  law,  procedure  or  system 
of  correction  should  deprive  an,v  offender  of  the  hope  and  the  possibilit.v  of  his  ultimate 
return  to  full,  responsible  membership  in  society.  Principle  19,  American  Correctional 
Association  Declaration  of  Principles  (rev.  I960)."" 

At  no  time  during  the  fifty-seven-year  history  of  parole  eligibility  for  all  federal  life 
prisoners  has  Congress  given  the  slightest  Indication  of  dissatisfaction  with  this  aspect  of 
federal  law. 

■■"'  Without  attempting  completely  to  unravel  these  hopelessly  tangled  threads  of 
thought,  plaintiff  notes  the  following  statements  :  "Pardon  has  been  interpreted  through 
history  to  include  commutation."  (Memorandum  at  l."^)  ;  "pardon  was  said  by  Lord  Coke 
to  be  a  work  of  mercy  that  was  frequently  conditional.  .  .  ."  (Id.  at  14)  ;  "Direct  attacks 
on  the  power  of  the  President  to  attach  conditions  to  his  clemency  action  have  been  made 
in  numerous  federal  courts,  and  the  power  of  the  President  has  been  upheld."  {Id.  at  Ki)  : 
"The  Court  of  Appeals  for  this  Circuit  has  squarely  upheld  the  power  of  the  President  to  at- 
tach conditions  to  his  commutation  of  a  death  sentence."  (Id.  at  16-17).  See  also  the  dis- 
cussion at  17-lS  culminating  in  the  statement  that  "there  would  appear  to  be  ...  no 
convincing  reason  wliv  the  President  mav  not  grant  commutation  on  condition'."  (Id. 
at  18). 

^Ml  Op.  Atty  Gen.  251.  2.52. 
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labor  over  all  of  the  cases  defendants  cite  in  an  effort  to  prove  a  non-controversial 
point,  certain  of  the  cases  cited  by  defendants,  and  certain  of  the  arguments  made 
and  cases  cited  by  the  Attorney  General,  must  be  dealt  with  briefly 

Defendants,  for  example,  make  the  surprising  assertion  tliat  Ex  Parte  Wells, 
59  U.S.  (18  How.)  307  (1885)  "would  appear  to  be  dispositive  of  this  case." 
IMemorandum  at  14.  Wells'  death  sentence  was  commuted  to  life  imprisonment ; 
the  "condition"  that  he  remain  in  prisou  for  life  was  upheld  l»y  tlie  Supreme 
Court.  The  issue  in  WcUs  was  only  whether  or  not  the  President  could  grant  this 
kind  of  conditional  pardon  (which  amounts  to  an  unconditional  commutation),^' 
and  plantiff  has  already  conceded  that  lie  can.  When  it  is  realized  tliat  there  was 
no  sucli  tiling  as  a  federal  parole  statute  at  the  time  of  the  WcUs  decision,  and 
tliat  a  full  lifetime  in  prison  was  the  legal  expectation  of  every  federal  life 
prisoner,  commuttee  or  not,  it  is  hard  to  imagine  a  case  less  dispositive  of  the 
present  issue  than  Wells.*- 

After  offering  Wells,  defendants  cite  language  from  Ex  Parte  Garland,  71 
U.S.  (4  Wall.)  333  (1886)  in  an  effort  to  sliow  that  Congre.ss  cannot  interfere 
with  the  presidential  pardoning  power  (Memorandum  at  15).  The  President  had 
granted  Garland  a  full  pardon  for  participating  in  the  Civil  War.  Because  a 
Congressional  statute  required  all  attorneys  appearing  in  Federal  courts  to 
swear,  e.g.,  that  they  had  never  voluntarily  borne  arms  against  the  United 
States,  Garland  was  unable  to  pursue  his  profession  effectively.  The  Court  held 
that  this  statute  interfered  with  the  presidential  pardoning  power. 

A  contrary  result,  of  course,  would  have  restricted  liberty  which  the  President 
sought  to  increase.  Plaintiff's  is  precisely  the  opposite  case.  The  parole  statute 
would  operate  here  so  as  to  increase  plaintiff's  chances  for  liberty.  Plaintiff  con- 
tends simply  that  the  President  cannot  interfere  witli  Congressional  policy  look- 
ing toward  increased  liberty,  any  more  than  Congress  can  interfere  with  a 
Presidential  policy  increasing  liberty.  Either  branch  can  mitigate  the  other's 
punitive  action;  neither  branch  can  defeat  the  other's  mitigation. 

Despite  the  sweeping  generalizations  of  certain  quoted  language,  not  one  of 
the  cases  cited  by  defendants  in  tliis  latter  portion  of  their  memorandum  sup- 
ports the  result  they  seek  here,"  and  plaintiff'  does  not  propose  to  discuss  them 
all.  Discussion  of  one  case  in  some  detail  is  necessary,  however. 

Defendants  make  much  of  Bishop  v.  United  States,  96  U.S.  App.  D.C.  117, 
223  F.  2d  582  (1955),  rev'd  on  other  (jrounds,  350  U.S.  961  (1956).  Memorandum 
at  16^17.  Bishop  is  significant  because  it  bears  a  certain  factual  similarity  to 
plaintiffs  case.  Bishop  was  accused  of  murder  in  1938  and  was  sentenced  to 
death  after  conviction  by  a  jury.  A  year  later  a  jury  found  Bishop  to  be  insane, 
and  his  execution  was  suspended  "until  such  time  as  he  is  restored  to  sanity." 
Bishop  remained  in  St.  Elizabeths  for  some  twelve  years;  his  sentence  was 
then  commuted  to  life  imprisonment,  the  sentence  specifically  to  begin  to  run  at 
the  date  of  the  commutation. 

Bishop  challenged,  inter  alia,  the  President's  power  to  attach  a  condition  ot 
inception  of  sentence  to  the  commutation.  Success  would  have  meant  immediate 
eligibility  for  parole ;  failure  would  have  necessitated  a  wait  of  close  to  fifteen 
years.  In  a  brief  paragraph  at  the  end  of  its  opinion  '^  the  court  upheld  the  im- 
position of  this  condition. 

Bishop  is  distinguishable.  The  Bishop  condition  does  not  attempt  to  foreclose 
forever  the  possibility  of  parole.  In  fact,  Presidential  imposition  of  this  condition 
was  actually  in  support  of  Congressional  parole  policy,  rather  than  at  war  with 
it.  Congress  did  not  contemplate  the  passage  of  just  any  fifteen  years  before  a 
convict  could  become  eligible  for  parole.  While  fifteen  years  had  elapsed  since 
Bishop's  conviction,  he  had  spent  this  time  as  an  adjudged  insane  person,  and 

"  See,  no  U  S.  :507,  at  300  and  .S14.  The  "condition"  was  not  a  condition  of  a  commu- 
tation, it  was  a  condition  of  a  pardon.  Tiie  President's  action  tluis  amounted  to  an  uncon- 
ditional commutation,  tiie  "condition"  merel.v  being  a  statement  of  what  the  death 
sentence  was  commuted  to.  .  .      ,     ,         ..,      ,.  ^ 

<- Indeed,  in  ll'eH.s-  the  Supreme  Court  explicitl.v  recognized  that  to  the  power  of 
pardoning  tliere  are  limitations.  .  .  [T]he  power  to  pardon  has  .  .  .  been  restrained  b.v 
particular  statutes."  59  U.S.  307,  at  312.  r.,       „    ^         o  w  „ 

The  Court  also  (luoted  approvingly  the  following  passage  (citing  Flavels  Ca8e,h  >>«i]l''- 
&  Sergeant  107)  :  "the  governor  nia.v  annex  to  a  pardon  any  condition  .  .  .  not  forbtaaen 
by  law."  Id.  ixt '.ii:'>  {L-mphA^itisniipned).  . 

"  Short  of  exhaustive  discussion  of  each  and  ever.v  cited  case,  plaintiff  knows  or  no 
way  to  demonstrate  this  other  than  to  invite  the  Court  to  try  to  base  a  written  opinion  on 
discussion  and  application  of  any  of  defendants'  cases.  Such  an  opinion  simply  will  not 
write."  given  the  most  elementarv  standards  of  judicial  craftsmanship. 

"•96  U.S.  App.  D.C.  at  120,  223  F.  2d  at  58.5. 

*-  96  U.S.  App.  D.C.  at  122-23,  223  F.  2d  at  587-88. 
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had  done  so  in  a  mental  hospital.  It  was  responsibly  suggested  that  he  would 
continue  insane  as  long  as  the  death  penalty  hung  over  him."'  Only  some  months 
after  the  commutation  did  Bishop  regain  his  sanity  and  begin  service  of  the  prison 
term  upon  whose  rehabilitative  qualities  (operating  on  a  sane  man)  the  Congress 
relied  in  requiring  fifteen  years  of  service  of  sentence  before  eligibility  for  parole. 

Furthermore,  the  President's  action  in  Bishop,  based  as  it  was  on  informed 
psychiatric  opinion,  doubtless  took  into  account  the  readily  ascertainable  fact 
that  Bishop  was  not  ready  for  immediate  freedom ;  it  may  also  have  partly  been 
based  on  consideration  of  the  need  for  punishment  as  well  as  for  rehabilitation 
prior  to  release.  Unlike  Bishop,  however,  plaintiff  has  been  in  prison  for  more 
than  fifteen  years  since  his  conviction.  He  has  been  amply  punished,  and  has  been 
the  subject  of  whatever  rehabilitation  the  federal  correctional  system  can  make 
available.  Congress  did  not  intend  that  the  decade-old  judgment  of  a  President 
could  forever  substitute  for  expert  consideration  of  plaintiff's  prison  progress 
and  fitness  for  release  by  the  Board  of  Parole.  Nor,  obviously,  did  the  framers  of 
the  Constitution  do  so  in  providing  the  pardoning  power.  Bishop  does  not  control 
the  result  in  this  case. 

Defendants  all  but  ignore  the  very  Opinion  of  the  Attorney  General  upon  which 
President  Eisenhower  based  imposition  of  the  no-parole  condition.  Some  of  the 
arguments  made  and  cases  cited  therein  must  be  touched  on  briefly. 

The  Attorney  General's  first  argument  in  support  of  the  legality  of  the  no- 
parole  condition  was  that  "[s]tate  courts  that  have  considered  the  legality  of  a 
condition  precluding  parole  have  sustained  it."  "' 

For  this  proposition  the  Attorney  General  cited  two  California  cases  upholding 
commutations  of  death  sentences  to  life  impri.*onment  without  possibility  of 
parole.  But  even  the  Attorney  General  could  not  help  but  see,  and  cite,  a  funda- 
mental constitutional  difference  which  in  fact  distinguished  these  California 
cases  from  the  present  one.  The  California  Constitution  expressly  provided  that 
the  governor  "shall  have  the  power  to  grant  reprieves,  pardons  and  commutations 
of  sentence  .  .  .  upon  such  conditions,  and  with  such  restrictions,  as  he  may 
think  proper."  *^ 

The  language  of  the  federal  Constitution  is  not  nearly  so  broad:  it  does  not 
purport  to  give  the  President  unfettered  discretion  in  the  correction  of  individual 
prisoners.  Nor  should  the  Presidential  pardoning  power  be  so  broadly  construed 
where  Congress  has  explicitly  acted,  through  the  parole  laws,  to  retain  total  con- 
trol over  the  maximum  harshness  of  federal  imprisonment.  State  cases  decided 
within  a  markedly  different  constitutional  framework  simply  do  not  authorize 
ostensibly  .similar  decisions  in  the  federal  system. 

The  Attorney  General's  second  argument  in  support  of  the  legality  of  the 
no-parole  condition,  that  President  Wilson  once  tried  the  same  thing,"*  does  not 
require  detailed  discussion.  President  Wilson  did  not  pretend  to  have  specific 
legal  justification  to  do  what  he  did,  and  his  action,  far  from  justifying  imposition 
(if  the  present  condition,  was  simply  equally  illegal.  Furthermore.  President 
Wilson  took  his  action  when  parole  for  federal  life  prisoners  was  only  two  years 
old.  Since  that  time  Congress,  in  re-enacting  and  amending  the  federal  parole 
statute,  has  strengthened  its  claim  to  preemption  of  the  field  of  maximum  sen- 
tences without  parolability  for  federal  life  prisoners.  President  Wilson's  action 
provides  no  authority  for  President  Eisenhower's  action,  nor  can  it  lend  support 
to  defendants'  refusal  to  obey  the  language  of  the  Board  of  Parole's  organic 
statute. 

The  Attorney  General's  third  argument  is  that  "the  parole  laws  and  regula- 
tions can  [not]  be  regarded  as  a  limitation  upon  the  President's  pardoning  power 
vested  in  him  by  the  Constitution."  *" 

Rather  than  supporting  the  Attorney  General's  conclusion,  this  argument  as- 
sumes it.  That  Congress  cannot  control  a  Constitutional  Presidential  power  seems 
self-evident :  what  needs  to  be  proved  is  that  the  pardoning  power  includes  the 
power  to  commute  upon  the  condition  of  denying  parole  eligibility. 

Plaintiff  will  note  liriefiy  only  some  of  the  cases  put  forward  by  the  Attorney 
General  in  his  Opinion,  for  most  of  them,  like  defendants'  case.s.  involve  Ccmgres- 
sional  attempts  to  limit  the  President's  power  to  enlarge  liberty,  rather  than  to 
restrict  it.  As  such,  they  are  of  no  real  value  here. 


^»  See.  96  U.S.  App.  D.C.  at  120-21,  223  F.  2(J  at  ,'585-86. 

*'  41  Op.  Atf  V  Gen.  nt  2.^.■?. 

••sCal.  Const.  Art.  VII.,  sec.  1  (emphasis  added).  This  provision  has  now  been  repealed. 
It  is  therefore  unlikely  that  the  ?:overnor  of  California  can  now  impose  a  no-parole 
condition. 

<»  41  Op.  Att'y  Gen.  at  254. 

^  41  Op.  Att'y  Gen.  at  254. 
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In  The  Laura.-^  the  issue  was  whether  a  statute  allowing  the  Secretary  of 
Treasury  to  remit  or  mitigate  any  fine  or  penalty  relating  to  steam  vessels,  upon 
sucli  terms  as  he  though  proper,  conflicted  with  the  President's  pardoning  power. 
Held  no.  The  pardoning  power  is  not  exclusive ;  the  practice  involved,  which  the 
statute  codified,  had  been  carried  on  for  a  century.  Rather  than  supporting  the 
proposition  that  Congress  cannot  interfere  with  the  pardoning  power,  the  case 
actually  held  that  a  certain  Congressional  statute  did  not  interfere  with  Presi- 
dential power,  as  Presidential  power  is  not  all-inclusive. 

Thomjison  v.  Duehaij.^'  is  similarly  inapposite.  The  President  had  commuted 
two  consecutive  four-year  terms  so  that  they  ran  concurrently ;  the  i.ssue  was 
whether  "one  third  of  the  total  term"  in  the  parole  statute  meant  the  original 
term  or  the  commuted  term.  It  was  in  the  context  of  holding  that  the  phrase 
meant  the  commuted  term  that  the  court  stated  that  to  decree  otherwise  would 
he  to  impair  the  President's  power  (to  release  a  prisoner  sooner  than  would  other- 
wise have  been  the  case) . 

Of  greater  pertinence  than  Bishop,  supra,  is  an  opinion  discussed  by  the  At- 
torney General  hut  avoided  by  defendants:  United  States  ex  ret.  Brazier  v. 
Commissioner  of  Immigration.^'"  Congress  had  enacted  a  statute  providing  that 
aliens  convicted  of  Selective  Service  Act  violations  were  to  be  deported.  Suh.se- 
(piently  the  President  commuted  certain  aliens'  .sentences  to  the  terms  served,  on 
the  condition  that  the  aliens  be  forever  law  abiding,  and  that  they  not  "encour- 
age, advocate,  or  become  willfully  connected  with  lawlessness  of  any  form."" 
The  President  was  to  be  the  sole  .judge  of  the  aliens'  compliance  with  the  terms 
of  the  commutation.  The  luunigration  Service  sought  to  deport  the  aliens,  but  the 
aliens  argued  that  the  effect  of  this  condition  of  the  commutation  was  to  prevent 
their  deportation,  upon  the  curious  theory  that  in  order  for  the  President  to  be 
kept  informed  of  their  conformance  to  the  condition  they  would  have  to  be  kept 
under  his  jurisdiction — i.e.,  in  the  United  States."' 

A  majority  of  the  court  held  that  the  President  never  intended  such  a  result, 
but  that  even  if  such  was  his  intent,  no  commutation  of  sentence  .  .  .  can  be  held 
to  prevent  the  operation  of  a  general  law."  '" 

The  court  continued  :  "[W]e  hold  that  if  the  Executive  by  the  device  of  .short- 
ening their  sentences,  .subject  to  executive  pleasure  at  all  times,  wished  .  .  . 
to  keep  undesirable  aliens  in  this  country,  it  would  be  beyond  Executive  power : 
because  such  .substantial  regulation  of  the  status  of  aliens  bears  no  relation 
whatever  to  the  constitutional  pardoning  power  as  described  in  article  2,  §2  ...  . 
If  the  power,  or  the  effect  of  the  power,  here  contended  for  is  not  found  positively 
or  by   necessary  implication  in  the  constitutional  grant,  it  does  not  exist."" 

Presidential  power  to  condemn  a  man  to  life  imprisonment  with  no  hope  what- 
ever of  release  is  not  found  positively  or  by  implication  in  the  Constitutional 
grant  of  the  pardoning  power.  To  conclude  the  contrary  would  be  to  conclude  that 
the  President  is  constitutionaly  authorized  to  order  an  agency  created  by  statute 
directly  to  disobey  the  terms  and  intent  of  the  very  statute  which  created  it — 
that  he  is  authorized  to  create  har.'iher  sentences  than  those  already  provided  by 
law,  on  the  basis  of  a  Constitutional  grant  of  the  power  to  forgive. 

Of  the  Attorney  General  Opinions  cited  by  the  Attorney  General,  two  actually 
show  that  presidential  power  is  not  all-inclusive.  In  20  Op.  Att'y  Gen.  66S  (1893) 
it  was  decided  that  a  congressional  statute  granting  amnesty  to  those  who. were 
found  guiltv  of  unlawful  cohabitation  does  not  limit  the  President's  pardoning 
power.  In  10  Op.  Att'y  Gen.  106  (1S8S)  an  article  of  war  which  gave  every  officer 
authorized  to  order  a  general  court-martial  the  power  to  pardon  or  mitigate  most 
sentences  was  interpreted  to  be  consistent  with  the  presidential  pardoning  power. 
The  other  cited  Attorney  General  Opinions  are  not  relevant  to  the  parole  eligi- 
bility condition. 

In  .short,  neither  the  Attorney  General's  authority  nor  defendants  .shows  that 
the  imposition  of  the  no-parole  condition  was  justified  or  that  this  Court  is 
barred  from  acting  so  as  to  prevent  it  from  taking  effect. 

E.  The  no-parole  condition  is  not  justified  as  a  "lesser  included  sentence" 

Plaintiff  deals  here  with  tw^o  related  notions  which  have  a  certain  meretrici- 
ous surface  appeal  and  which  therefore  cannot  be  left  unanswered.  The  first  of 

'■'1114  U.S.  411  riR85K  cited  at  41  Op.  Atfv  Gen.  2.51  at  254.  .  4,  n,,    Atrv 

52  217  F  484  (W'.D.  Wash.  1914),  aff'd,  22.S  F.  .305  (9th  Cir.  1915),  cited  at  41  Op.  Att  y 
Gen.  2.")1  at  254. 

=35  F.  2d  lfi2  (2d  Cir.  1924). 

^''I(i.'r\t  104.  Judge  Learned  Hand,   in  dissent,  agreed  with  this  contention.   Id.  at  lfi6. 
•""  Id.  at  105. 
■■■'  Id. 
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these  is  that  if  President  Eisenhower  had  thought  that  plaintiff  would  succeed  in 
this  sort  of  action,  he  would  have  ordered  no  commutation  at  all  and  plaintiff 
would  have  been  dead  long  since.  (Therefore  plaintiff  should  go  away  (luietly, 
thankful  for  what  he  has.)  The  related  concept  is  that  the  no-parole  condition  is 
legal  because  any  commutation  from  the  death  penalty  is  a  "lesser  included 
penalty." 

Support  for  the  latter  contention  might  be  thought  available  from  the  case  of 
Biddle  v.  Fcrovich,  274  U.S.  480  (1927),  in  which  Justice  Holmes  held,  over  the 
objection  of  a  condemned  man,  that  a  life  sentence  is  a  lesser  sentence  than  a 
death  sentence,  and  that  therefore  the  consent  of  the  condemned  man  to  the 
commutation  was  not  a  precondition  of  the  commutation  power. 

The  critical  aspect  of  this  case  is  that  it  is  nowhere  suggested  that  Perovich 
would  not  have  been  eligible  for  parole — it  has  already  been  seen  that  parole 
was  available  to  life  prisoners  as  of  1913.  There  was  no  no-parole  condition 
involved.  Thus  the  President  sought  to  do  no  more  than  any  judge  could  do  in 
sentencing  for  the  same  offense.  The  present  case  involves  a  different  problem, 
for  it  has  already  been  seen  that  under  18  U.S.C.  §  4208(a)  (1)  a  sentencing 
judge  cannot  bar  a  federal  prisoner  from  consideration  for  parole." 

Plaintiff  contends  that  a  condition  on  commutation  is  legal  only  if  the  sentenc- 
ing judge  could  have  imposed  the  condition  at  the  time  of  .sentencing  (for  then 
there  is  no  conflict  between  the  legislative  and  executive  correctional  policies), 
or  if  the  condition  furthers  a  correctional  aim  consistent  with  the  clear  mandate 
of  federal  correctional  policy.  Only  such  a  doctrine  can  serve  to  prevent  the 
imposition  of  the  kind  of  degrading,  self-serving  or  unconstitutional  conditions 
discussed  earlier.'" 

Plaintiff  has  noted  the  (somewhat  gruesome)  surface  appeal  of  the  sugges- 
tion that  if  the  President  could  have  but  seen  ten  years  ahead  to  this  lawsuit, 
he  would  have  prevented  its  being  brought  by  having  plaintiff  killed  instantcr. 
There  is  no  reason  to  believe  that  this  is  actually  so.  Plaintiff's  case  confronted 
th  President  with  some  very  difficult  decisions.  A  heinous  crime  had  been  com- 
mitted, and  the  ■cry  for  revenge  and  no-mercy  was  doubtless  loud.  On  the  other 
hand,  there  were  some  very  obvious  problems  involving  plaintiff's  mental  condi- 
tion, and  a  very  substantial  element  of  the  civilian  population  had  interceded 
with  the  President,  seeking  clemency  for  plaintiff.'*' 

Under  such  circumstances  the  President's  action  be.spoke  the  utmost  in  states- 
manship :  plaintiff's  life  would  be  spared,  but  the  military  community,  which 
considered  itself  the  common  victim  of  plaintiff's  crime,  would  be  assured  that 
plaintiff  would  po.se  no  further  danger. 

Consideration  of  plaintiff  for  parole  at  this  late  date  would  offend  none  of  the 
considerations  which  must  have  concerned  the  President  in  1960,  and  there  is 
simply  no  reason  to  believe  that  the  President  would  now  want  plaintiff  dead 
in  preference  to  having  him  (merely)  considered  for  parole.  Plaintiff  cannot 
believe  that  Dwight  Eisenhower  would  have  wanted  a  possibly  rehabilitated  man 
to  waste  the  rest  of  his  life  in  a  federal  prison  with  hope  only  of  an  early  death. 

/'.  Life  imprisonment  ivithout  eUf/ihiliti/  for  parole  eonfititutes  eruel  amT 
unusual  punishment 

"[I] it  is  .  .  .  plain  that  the  existence  of  the  death  penalty  is  not  a  license 
to  the  Government  to  devise  any  punishment  short  of  death  within  the  limits 
of  its  imagination.  .  .  .  The  basic  concept  underlying  the  Eighth  Amendment 
is  nothing  less  than  the  dignity  of  man.  .  .  .  The  Amendment  must  draw  its 
meaning  from  the  evolving  standards  of  decency  that  mark  the  progress  of  a 
maturing  society."  ^ 

The  vast  majority  of  the  states  provide  parole  eligibility  for  pri.soners  such  as 
plaintiff  without  need  for  ai)proval  by  the  chief  executive."'  Th^  American  Cor 
rectional  Association,  The  Advi.sory  Council  of  .Judges  of  the  National  Council  on 
Crime  and  Deliniiuency.  and  the  American  Law  Institute  all  recommend  parole 
eligibility  for  ererii  i)risoner  such  as  plaintiff."^  as  a  matter  of  fundamental  justice 
and  of  sound  correctional  policy.  Congress  has.  for  almost  sixty  years,  maintained 
this  standard  for  prisoners  such  as  plaintiff,  nnd  no  one  would  .suggest  that  the 

M  It  will  be  roniPmbpred  hero  tli;it  dpfendants  tlipmselves  have  contended  that  a  Presi- 
denti.il  comnnit:ition  of  a  niilitnrv  sentence  is  a  judicial  act.  Memorandum  at  3. 

■•°  Pasres  S-!t,  sufjra. 

"''Records  in  support  of  these  contentions  are  in  the  frovernmenf.s  hands,  and  can  be 
produced  if  there  is  .my  qupstion  as  to  the  accuracy  of  these  assertions 

"  Trop  y.  Dulles.  .-^.50  U.S.  ,S0.  99-101  (195S)   (prevaHinR  opinion). 

«-  E.  Powers,  Parole  Eligibility  of  Prisoners  Serving  a  Life  Sentence  23-4.5  (1969). 

"3  See,  n.  38,  supra. 
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"evolving  standards  of  decency  that  mark  the  progress  of  a  maturing  society" 
are  evolving  away  from  the  direction  of  the  hope  of  parole  for  all ;  clearly  the 
federal  tendency  is  just  the  other  way."* 

The  dissenting  opinion  in  I'rop  contended,  inter  alia,  that  to  find  the  penalty 
of  death  for  wartime  desertion  unobjectionable  but  to  insist  that  denationaliza- 
tion for  the  same  offense  is  cruel  and  unusual  punishment  was  to  "stretch  that 
concept  to  the  breaking  point."'"'  But  the  prevailing  opinion  in  Trop  recognized 
that  even  the  most  loathsome  criminal,  justly  convicted  of  a  heinous  crime  by  due 
process  of  law,  has  a  moral  claim  upon  the  society  that  condemned  him ;  his 
humanity  must  be  respected  even  while  he  is  being  punished. 

Speaking  in  Trop  of  denationalization  as  a  penalty  for  desertion.  Justice  Bren- 
nan  spoke  in  terms  equally  applicable  to  the  present  case  when  he  said  that  the 
prohibited  punishment  ".  .  .  constitutes  the  very  antithesis  of  rehabilitation,  for 
instead  of  guiding  the  offender  back  into  the  useful  paths  of  society  it  excom- 
municates him  and  makes  him  literally,  an  outcast.  I  can  think  of  no  more  cer- 
tain way  in  which  to  make  a  man  .  .  .  more  likely  to  pursue  further  a  career  of 
unlawful  activity  than  to  place  on  him  the  stigma  of  the  derelict.  .  .  ." "' 

To  brand  a  man  as  forever  unreclaimable,  and  to  deal  with  him  as  forever 
unfit  to  return  to  society  regardless  of  the  progress  lie  may  make  or  the  human 
worth  he  may  demonstrate,  is  to  punish  him  cruelly. 

Xot  even  infliction  of  the  death  penalty  is  so  cruel.  To  kill  a  man  is  to  tell  him 
that  regardless  or  what  he  could  possibly  have  become,  society's  considered 
judgment  is  that  for  highly  compelling  reasons  his  presence  anumg  the  living 
cannot  be  endured.  The  very  fact  of  his  continued  existence  is  intolerable,  and 
he  is  consigned  to  the  only  available  alternative,  a  hopefully  redemptive  life 
after  death.  If  directly  cruel,  death  is  at  least  final.  But  to  keep  a  man  alive 
and  confine  him  under  a  system  that  punishes  misbehavior  and  encourages  reha- 
bilitation, only  to  deny  him  any  fruits  of  his  exemplary  behavior  and  of  even  total 
and  universally  conceded  rehabilitation,  is  to  make  his  life  a  daily  mockery — a  ■ 
cruel  Kafka-esque  hoax  in  which  the  better  the  man  becomes,  the  more  severe  he 
must  feel  his  punishment  to  be. 

If  the  Eighth  Amendment  sounds  in  the  dignity  of  man — if  it  is  at  all  grounded 
in  a  maturing  society's  standards  of  decency  (especially  when  that  standard  has 
long  been  expressed  in  a  clearly  applicable  federal  statute),  it  must  prohibit  any 
effort  to  override  rehabilitation  as  a  goal  of  incarceration,  and  to  permit  the 
caging  of  a  man  with  no  hope  whatever  that  the  cage  will  be  opened. 

G.  The  conditimi  i.s  Uleyal  hccaiisc  it  deprives  plaintiff  of  the  equal  pro- 
tection of  the  laws 
The  equal  protection  provision  of  the  Fourteenth  Amendment  to  the  U.S.  Con- 
stitution applies  to  the  federal  government  through  the  due  process  clause  of  the 
Fifth  Amendment.  Boiling  v.  Sharpe,  347  U.S.  497  (1954).  Thus  the  Constitution 
requires  equivalent  treatment  of  similarly  situated  offenders.  Pace  v.  Alabama. 
106  U.S.  (16  Otto)  583  (1883),  including  federal  offenders. 

No  classification  could  be  more  arbitrary  than  that  under  which  plaintiff  now 
labors.  There  is  no  rational  basis  for  requiring  the  Parole  Board  to  ignore  his 
existence  entirely  while  it  is  permitted  to  consider  other  convicted  first  degree 
murders  for  parole.  Indeed,  the  undersigned  is  informed  and  believes  that  Presi- 
dent Eisenhower  himself  commuted  a  substantial  number  of  military  death  sen- 
tences to  life  imprisonment  without  imposing  the  no-parole  condition,  and  that 
these  commuttees  have  been  considered  for  parole.  Unless  defendants  can  show 
that  there  is  a  sound  correctional  reason  for  refusing  even  to  consider  plaintiff, 
under  the  terms  of  the  parole  statute,  they  must  do  so. 

WHEREFORE,  the  Court  .'Jhould  declare  that  plaintiff  is  entitled  to  be  con- 
sidered by  defendants  for  parole,  and  should  order  defendants  to  consider  plain- 
tiff for  parole  promptly. 

Respectfully  submitted, 

Herbert  M.  Silverberg, 

Attorney  for  Plaintiff. 

•"  See,  section  II. C,  xuprn. 

«S356  U.S.  at  125  (Frankfurter,  J.,  dissenting). 

^  S.IG  U.S.  at  111  (Brennan,  .1..  c-oneiirrinR) . 
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DUE  PROCESS,  EQUAL  PROTECTION  AND  STATE 
PAROLE  REVOCATION   PROCEEDINGS 

William  M.  Cohen* 

(42  UNIVERSITY  OF  COLORADO  LAW  REVIEW  (1971)) 

I.    Introduction 

Every  year  over  125,000  persons  are  incarcerated  in  state  peno-correc- 
tional institutions  for  terms  of  years  or  indeterminate  sentences  not  to  exceed 
statutory  maximums.^  Most  of  these  men  and  women  will  at  some  time  be 
released  on  parole.-'  Their  paroles  will  be  conditioned  upon  numerous  broad 
and  often  vague  conditions,'  any  violation  of  which  may  lead  to  revocation 
of  parole.  Many  such  violations  are  overlooked  by  the  parole  authorities, 
but  in  hundreds  of  instances  every  year,^  the  parolee  will  be  reincarcerated 
to  serve  all  or  part  of  the  remaining  sentence  without  regard  to  the  serious- 
ness of  the  violation  involved,  whether  it  was  getting  married  without  per- 
mission or  armed  robbery.  A  parolee  is  usually  released  from  the  penitentiary 
under  supervision  for  a  period  of  time  equal  to  the  remainder  of  his  maxi- 
mum sentence.  Parole  or  conditional  release  cannot  be  revoked  unless  the 
parole  board  finds  as  a  matter  of  fact  that  the  parolee  has  violated  one  or 
more  of  the  specified  conditions  of  his  parole''  and  further  determines  in 
Its  discretion  that  the  appropriate  disposition  is  to  return  the  prisoner  to 
the  penitentiary.*^  The  period  of  new  incarceration  is  usuaUy  for  the  re- 
mainder of  his  maximum  sentence  without  any  credit  for  time  spent  on 
parole  or  good  time  earned  during  that  period. 

The  following  discussion  is  not  concerned  with  the  parole  authorities' 
right  to  revoke  parole  for  established  violations.  Rather  it  examines  the 
procedural  safeguards  or,  more  accurately,  the  lack  thereof,  to  determine 
whether  they  afford  the  parolee  procedural  due  process  and  equal  protec- 
tion of  the  kws  before  he  is  deprived  of  his  conditional  liberty. 


of  T.Ji  A'^"°^'f'^^/°  j"'°n  °^  ^^^''  'University  of  Colorado  School  of  Law;  Director 
of  Legal  Aid  and  Defender  Program. 

1.     During  1965,  the  commitment  rate  was  over  125,000  for  adult  correctional 

mS'.^'m^^Jt  .w^^:'°"'"'""'^"'   '^'^   ^^'    ''^^^    "''"S  ^^^^   y^^'-     PRESIDENT'S   COM- 
MISSION ON  LAW  Enforcement  and  Administration  of  Justice   Task  Force 

SeJtionT"''™'''  ''^  ^'^^^^  [hereinafter  cited  as  Task  FmCE  RepSrt 
,i,-  J  ^'  ^^  }^^  95,000  persons  who  are  released  from  state  prisons  each  year  two- 
heir '.inrJnrr'i'''°f'io°/.'°u'^'''°"''  ''^'^''''  '^'  ^en^^inder  leave  at  the  expirat  on  of 
their  sentence.  As  of  1967  there  were  over  102,000  felons  on  parole  with  the  average 
parole  period  being  about  29  months.  Id.  at  186-87.  'ivcidgc 

3.     See  Appendix  for  an  example  of  such  conditions. 

4      Between    35%    and   45%    of  all   adult  offenders   released   on   parole   are 
returned  to  prison.  Task  Force  Report:  Corrections  at  62. 

5.  See  Appendix  for  an  example  of  such  conditions. 

6.  E.g.,  Colo.  Rev.  Stat.  Ann.  §  39-18-1  (Supp.  1969). 
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Present  Procedures 


State.  There  are  25  states  whose  statutes  do  not  require  hearings  or 
require  only  ex  parte  proceedings  for  parole  revocation.  Of  these  25,  nine 
state  statutes  either  expressly  negate  notice  and  a  hearing  or  set  up  revocation 
procedures  whereby  the  parole  board  has  full  power  to  order  the  parolee  to 
the  penitentiary  before  he  has  a  chance  to  make  any  appearance,  with  no 
hearing  required  after  commitment.  Courts  in  these  nine  states  uniformly 
hold  that  neither  a  hearing  nor  notice  is  constitutionally  required.  The 
balance  of  the  state  statutes  (16)  do  not  indicate  whether  a  hearing  is 
required.  However,  in  only  three  of  these  states'  have  the  courts  required 
a  hearing  to  sustain  the  constitutionality  of  the  statutes.  Even  the  state 
statutes  which  require  a  hearing  or  an  "opportunity  to  be  heard"  generally 
provide  only  for  a  hearing  under  rules  and  regulations  adopted  by  the  board. 
Only  five  statutes  allow  the  parolee  benefit  of  counsel  while  three  expressly 
deny  benefit  of  counsel.* 

Federal.  The  federal  parole  statute^  states  that  a  parolee  retaken  on  a 
warrant  issued  by  the  parole  board  "shall  be  given  an  opportunity  to  appear 
before  the  Board,  a  member  thereof,  or  an  examiner  designated  by  the 
Board."^"  It  is  established  that  whatever  procedural  safeguards  are  afforded 
the  alleged  federal  parole  violator  are  premised  on  the  regulations  promul- 
gated by  the  parole  board  or  the  statutory  language  rather  than  on  constitu- 
tional requirements  of  due  process.^  ^  Thus,  although  "the  courts  have  been 
virtually  unanimous  in  holding  that  there  is  no  constitutional  right  to 
retained  or  appointed  counsel  at  a  parole  revocation  hearing,"^-  the  regu- 
lations promulgated  by  the  federal  parole  board  do  allow  the  parolee  to  be 
represented  by  retained  counsel  and  to  produce  voluntary  witnesses.^ ^  This 
has  been  extended  on  equal  proteaion  grounds  in  at  least  one  circuit  to 
include  appointed  counsel  for  indigent  federal  parolees.^'  The  regulations 
also  afford  the  alleged  parole  violator  a  local  hearing  when  this  will  facilitate 
the  retention  of  counsel  or  the  production  of  witnesses." 


7.  Utah,  Illinois,  Virginia. 

8.  These  facts  have  been  summarized  and  shepardized  from  Sklar,  La'w  and 
Practice  in  Probation  and  Parole  Revocation  Hearings,  55  J.  CRIM.  L.C.  &  P.S.  175 
(1964). 

9.  18  U.S.C.  §§  4201-10  (1964). 

10.  Id.  §  4207. 

11.  United  States  v.  Kenton,  262  F.  Supp.  205,  208  (D.  Conn.  1969),  which 
cites  Escoe  v.  Zerbst,  295  U.S.  490  (1935).  See  pp.  206-07  infra  for  a  discussion 
of  Escoe. 

12.  Earnest  v.  Willingham,  406  F.2d  681,  682  (10th  Cir.  1969). 

13.  28  C.F.R.  §  2.41   (1970). 

14.  Earnest  v.  Willingham,  406  F.2d  681   (10th  Cir.  1969). 

15.  28  C.F.R.  §  2.40  (1970).  The  regulations  promulgated  by  the  Federal 
Parole  Board  allowing  a  local  hearing  and  retained  counsel,  28  C.F.R.  §§  2.40-.41 
(1970),  are  apparently  based  on  the  interpretation  of  the  Federal  Parole  Statute  by  the 
court  in  Hy»er  v.  Reed,  318  F.2d  225  (D.C.  Cir.  1963). 
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The  federal  statutory  scheme  and  congressional  purpose  have  been 
interpreted  to  include  such  notice  of  the  alleged  grounds  for  revocation  as 
will  enable  the  parolee  to  defend  himself."'  However,  compulsory  process 
for  the  benefit  of  the  parolee,  discovery  of  the  board's  files  by  the  parolee, 
and  confrontation  and  cross-examination  of  witnesses  have  been  denied  as 
not  within  the  statutory  scheme.'" 

Colorado.  In  order  to  avoid  discussion  of  parole  revocation  procedures 
in  abstract  generalities,  the  procedure  of  the  Colorado  Parole  Board  is  used 
to  illustrate  the  legal  arguments  in  this  article.  These  arguments,  however, 
can  easily  be  applied  to  procedures  in  other  states. 

The  procedure  for  revoking  parole  in  Colorado  operates  as  follows: 

A.  The  parolee  is  subject  to  arrest  by  parole  officials  without  a 
warrant  for  alleged  violations  of  the  conditions  of  his  parole.  No 
formal  notice  in  writing  or  otherwise  is  ever  given  the  parolee  as  to 
the  nature  of  or  the  facts  supporting  the  charges  of  the  alleged  parole 
violation.'** 

B.  The  parolee  is  confined  in  a  local  jail,  without  the  right  of 
release  on  bond,  for  a  period  of  up  to  12  days  while  a  secret  investigation 
into  the  alleged  parole  violation  is  conducted.  If  the  report  of  this 
investigation  discloses  that  a  violation  has  occurred,  the  parolee  is 
automatically  returned  to  the  state  penitentiary  "to  await  the  final 
action  of  the  board,  as  to  whether  his  parole  shall  be  continued, 
suspended  or  revoked."^'*  These  suspension  proceedings  are  completely 
ex  parte;  the  parolee  is  not  given  any  local  hearing  in  the  vicinity  of 
the  alleged  violation  or  of  his  arrest  prior  to  being  shipped  to  the 
state  penitentiary.  The  report  of  the  investigation  as  well  as  all  other 
records  and  reports  in  the  parolee's  file  are  considered  confidential  in 
nature,  and  neither  the  parolee  nor  his  legal  representative  are  per- 
mitted access  to  them.-° 

C.  Under  the  rules  and  regulations  of  the  Colorado  State  Board  of 
Parole,  the  parolee  is  brought  before  two  or  more  parole  board  mem- 
bers for  an  "interview"  some  time  after  his  return  to  the  penitentiary. 
At  this  time  the  revocation  of  his  parole  is  considered.  In  fact,  how- 
ever, this  meeting  is  generally  used  to  interrogate  the  parolee.  No 
provision  is  made  in  the  rules  and  regulations  for  providing  adequate 
notice  to  the  parolee  as  to  the  date  of  said  interview  and,  in  faa, 
little  or  no  notice  is  given.  This  interview  is  also  the  first  time  the 
regulations  of  the  board  require  that  the  parolee  be  informed  "of  any 


16.  Hyser  v.  Reed,  318  F.2d  225  (D.C.  Cir  1963).   But  see  Starnes  v.  Markley. 
343  F.2d  535  (7th  Cir.  1965). 

17.  Hyser  v.  Reed,  318  F.2d  225  (D.C.  Cir.  1963). 

18.  Colo.  Rev.  Stat.  Ann.  §§  39-17-2,  -4  (Supp.  1969). 

19.  Id.  §  39-17-4. 

20.  Id.  §  39-17-3. 
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grounds  which  have  been  asserted  for  revocation  of  his  parole."    In 
practice,  however,  such  information  is  not  provided  the  parolee. 

D.  No  evidence  is  ever  presented  to  support  the  allegations  of 
parole  violations;  no  opportunity  is  ever  given  the  parolee  to  confront 
and  cross-examine  the  witnesses  against  him  or  to  cross-examine  the 
parole  or  investigating  officer  who  presumably  interviewed  these  wit- 
nesses. No  witnesses  may  be  presented  on  behalf  of  the  parolee  in 
defense  of  the  charges  against  him. 

E.  Although  there  is  no  express  provision  in  either  the  parole 
statutes  or  the  board's  rules  and  regulations  which  denies  the  parolee  the 
right  to  representation  by  counsel  at  a  parole  revocation  hearing,  and 
although  a  parole  board  regulation  provides  that  the  parolee  "shall  be 
given  an  opportunity  to  be  heard"  at  said  hearing,  the  practice  of  the 
parole  board  is  uniformly  to  deny  the  parolee  the  right  to  either  retained 
or  appointed  counsel  at  this  proceeding. 

F.  Although  under  the  rules  and  the  board's  practice  written  state- 
ments by  others,  including  attorneys,  submitted  on  behalf  of  the 
parolee  will  be  considered  by  the  board  in  reaching  its  determination, 
the  above  noted  procedures  effectively  preclude  the  parolee,  particularly 
an  indigent  or  uneducated  one,  from  adequately  relying  on  this  right 
to  defend  himself  and  rebut  the  charges  against  him.  The  parolee  is 
usually  held  at  a  considerable  distance  from  the  location  of  his  home 
and  from  the  place  where  the  violation  allegedly  took  place,  which 
makes  it  difficult  for  him  to  acquire  information.  Since  he  is  not  told 
what  the  nature  of  the  charges  against  him  are  until  he  appears  before 
the  board  at  the  vital  revocation  hearing,  and  since  he  is  not  allowed 
an  appointed  attorney  who  can  assist  him  in  obtaining  this  material 
while  he  is  incarcerated,  the  provision  for  accepting  written  statements 
is  of  no  value  to  the  accused  parolee.-^ 

G.  The  board  makes  no  formal  findings  that  a  specific  condition 
of  parole  has  been  violated,  and  the  parolee  is  only  informed  generally 
that  he  has  violated  a  condition  of  his  parole  agreement,  such  as 
associating  with  ex-convicts.  The  parolee  receives  this  notice  when  it 
is  posted  on  the  prison  bulletin  board. 

H.  No  record  of  the  parole  revocation  proceeding  is  available  to 
the  parolee,  nor  does  the  parolee  have  any  right  to  review  the  determi- 
nation of  revocation  on  any  ground  in  the  Colorado  state  courts  re- 


21.  In  Martinez  v.  Patterson,  429  F.2d  844,  847  (10th  Cir.  1970),  the  "Tenth 
Circuit  asserted  that  the  "right  to  .  .  .  file  written  statements  before  the  board  is  an 
empty  right  unless  parole  violators  are  given  notice  of  the  charges  prior  to  their 
hearing  before  the  parole  board."  Although  the  reference  to  an  "empty  right"  would 
seem  to  indicate  that  the  court  was  aware  that  parolees  receive  inadequate  notice,  it 
avoided  the  substantive  question  by  denying  the  petitioners  relief  because  they  failed 
to  make  "a  record  in  this  regard."   Id.  at  845,  848. 
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gardless  of  how  arbitrary  or  capricious  the  revocation   determination 
may  have  been.'-- 

I.  The  result  of  these  proceedings  is  that  the  parolee  is  deprived 
of  his  liberty  on  conditional  release  and  is  returned  to  the  penitentiary 
to  serve  out  the  remainder  of  his  sentence,  generally  involving  a  con- 
siderable number  of  years.  Since  the  parolee  is  not  entitled  to  credit 
for  the  time  he  was  on  parole  or  for  the  good  time  accumulated  during 
that  period,-'  parole  revocation  results  in  the  prisoner  being  incar- 
cerated and  under  supervision  for  a  period  which  exceeds  the  time 
originally  imposed  upon  him  when  he  was  sentenced. 

The  Problem 

Courts  have  heretofore  held  the  foregoing  procedures  constitutional 
primarily  by  labeling  parole  a  "privilege,  not  a  right,"  or  "custodial  care" 
which  may  be  limited  by  any  condition.  On  policy  grounds  they  assert  that 
procedural  safeguards  would  create  too  great  a  burden  on  the  parole  board. 
However,  regardless  of  the  labels  or  euphemisms  employed,  what  is  at  stake 
is  an  individual's  liberty  which  can  generally  be  taken  away  only  in  accord- 
ance with  the  requirements  of  procedural  due  process — notice,  an  adequate 
hearing  for  the  presentation  of  evidence,  benefit  of  counsel,  confrontation 
and  cross-examination  of  witnesses,  compulsory  process  of  witnesses  and 
a  local  hearing,  and  preservation  of  the  record  for  review.  Admittedly,  these 
procedural  safeguards  may  place  an  additional  burden  on  the  parole  boards. 
However,  this  burden  is  often  exaggerated-*  and  exists  in  every  phase  of  our 
judicial  and  administrative  systems.  Moreover,  even  if  a  heavy  burden  on 
the  parole  boards  would  result,  that  would  not  justify  the  denial  of  pro- 
cedural due  process  when  an  individual's  liberty  is  at  stake.^^ 

As  the  following  discussions  will  demonstrate,  these  safeguards  are 
necessary  to  prevent  arbitrary  and  capricious  deprivations  of  conditional 
liberty.  Furthermore,  where  a  state  grants  these  procedural  protections  to 
one  form  of  conditional  release,  that  is,  to  probationers  at  probation  revoca- 
tion proceedings,  the  deniai  of  the  same  safeguards  to  parolees  at  parole 
revocation  proceedings  is  a  denial  of  equal  protection  of  the  laws.^^ 


22.  Colo.  Rev.  Stat.  Ann.  §  39-17-3  (Supp.  1969);  Folks  v.  Patterson,  159 
Colo.  403,  412  P.2d  214  (1966);  Berry  v.  Parole  Board,  148  Colo.  547,  367  P.2d 
338   (1961). 

23.  Colo.  Rev.  Stat.  Ann.  §  39-18-5  (1963);  Furlow  v.  Tinsley,  151  Colo. 
280,  377  P.2J  132   (1962). 

24.  See  Sklar,  Law  and  Practice  in  Probation  and  Parole  Revocation  Hearings, 
55  J.  Crlm.  L.C.  &  P.S.  n5   (1964). 

25.  See  Earnest  v.  WiUingham,  406  F.2d  681  (10th  Cir.  1969).  See  also 
Goldberg  v.  Kelly,  397  U.S.  254   (19^0). 

26.  See  pp.  225-28  infra. 
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II.    Parole  Revocation  and  Procedural  Due  Process 

The  Nature  of  the  Proceedings 

In  Green  v.  McElroy,^'  the  Supreme  Court  considered  the  administrative 
revocation  of  a  security  clearance  by  procedures  similar  to  those  employed 
by  parole  boards.  The  government  had  presented  no  witnesses  to  support 
the  revocation  of  the  security  clearance  at  a  hearing,  and  the  revoking  board 
relied  on  confidential  reports  compiled  by  an  investigative  agency  which 
were  never  made  available  to  the  petitioner. 

Petitioner  had  no  opportunity  to  confront  and  question  persons 
whose  statements  reflected  adversely  on  him  or  to  confront  the 
government  investigators  who  took  their  statements.  .  .  .  [T]he 
Board  itself  had  never  questioned  the  investigators  and  had  never 
seen  those  persons  whose  statements  were  the  subject  of  their 
reports.-* 

However,  the  Court  did  not  rule  on  the  constitutionality  of  such  procedures 
because  it  found  that  there  was  no  "authorization  to  create  an  elaborate 
clearance  program  which  embodies  procedures  traditionally  believed  to  be 
inadequate  to  protect  affected  persons."-^  The  Court  therefore  "assumed  that 
Congress  or  the  President  intended  to  afford  those  affected  by  the  aaion 
the  traditional  safeguards  of  due  process"  which  were  denied  petitioner 
Green.^°   In  elaborating  upon  these  safeguards  the  Court  stated: 

Certain  principles  have  remained  relatively  immutable  in  our 
jurisprudence.  One  of  these  is  that  where  governmental  aaion 
seriously  injures  an  individual,  and  the  reasonableness  of  the  action 
depends  on  fact  findings,  the  evidence  used  to  prove  the  Govern- 
ment's case  must  be  disclosed  to  the  individual  so  that  he  has  an 
opportunity  to  show  that  it  is  untrue.  While  this  is  important  in 
the  case  of  documentary  evidence,  it  is  even  more  important  where 
the  evidence  consists  of  the  testimony  of  individuals  whose 
memory  might  be  faulty  or  who,  in  fact,  might  be  perjurers  or 
persons  motivated  by  malice,  vindictiveness,  intolerance,  prejudice, 
or  jealousy.  We  have  formalized  these  protections  in  the  require- 
ments of  confrontation  and  cross-examination.  They  have  ancient 
roots.  They  find  expression  in  the  Sixth  Amendment  which  pro- 
vides that  in  all  criminal  cases  the  accused  shall  enjoy  the  right 
"to  be  confronted  with  the  witnesses  against  him."  This  Court 
has  been  zealous  to  protea  these  rights  from  erosion.  It  has  spoken 
out  not  only  in  criminal  cases,  but  also  in  all  types  of  cases  where 
administrative  regulatory  actions  were  under  scrutiny}'^ 

The  Supreme  Court  elaborated  on  the  type  of  proceeding,  whether 
judicial  or  administrative,  which  required  the  various  procedural  safeguards 


27.  360  U.S.  474  (1959). 

28.  Id.  at  479-80. 

29.  Id.  at  504. 

30.  Id.  at  507. 

31.  /</.  at  496-97  (citations  omitted)   ( emphasis  added ) , 
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of  due  process  in  Hannah  v.  Larche.^-  In  determining  whether  the  rules  of 
procedure  of  the  United  States  Civil  Rights  Commission  were  consistent 
with  the  requirements  of  due  process,  the  Court  examined  the  nature  and 
funaion  of  the  commission,-^'  and  concluded  that 

its  function  is  purely  investigative  and  faa-finding.  It  does  not 
adjudicate.  It  does  not  hold  trials  or  determine  anyone's  civil  or 
criminal  liability.  It  does  not  issue  orders.  Nor  does  it  indict, 
punish,  or  impose  any  legal  sanctions.  It  does  not  make  determi- 
nations depriving  anyone  of  his  life,  liberty,  or  property.  In 
short,  the  Commission  does  not  and  cannot  take  any  affirmative 
action  which  will  affea  an  individual's  legal  rights.  The  only 
purpose  of  its  existence  is  to  find  facts  which  may  subsequently  be 
used  as  the  basis  for  legislative  or  executive  aaion.^^ 

The  Court  distinguished  the  nature  of  the  proceeding  involved  in  Green 
and  the  procedural  safeguards  required  therein  from  the  situation  in  Hannah 
on  the  grounds  that  the  "governmental  action  there  [in  Green']  reviewed  was 
certainly  of  a  judicial  nature."-'-'  The  Court  also  contrasted  the  procedural 
requirements  by  which  various  administrative  regulatory  agencies  were 
bound.  It  noted  that  where  the  agency  made  determinations  of  a  quasi- 
judicial  nature,  "the  parties  to  the  adjudication  are  accorded  the  traditional 
safeguards  of  a  trial.""''  However,  the  Court  noted,  "when  these  agencies  are 
conducting  nonadjudicative,  fact-finding  investigations,  rights  such  as  ap- 
prisal,  confrontation,  and  cross-examination  generally  do  not  obtain."^^  The 
Court  therefore  concluded  that,  "since  the  commission  does  not  adjudicate, 
it  need  not  be  bound  by  adjudicatory  procedures."^* 

The  importance  of  the  distinction  between  adjudicatory  and  investiga- 
tory proceedings  in  determining  the  application  of  the  attributes  of  pro- 
cedural due  process  was  emphasized  in  the  Supreme  Court's  recent  decision 
in  Jenkins  v.  McKeiihen.'^  The  Court  was  faced  with  a  due  process  attack 
on  the  procedures  of  the  Louisiana  State  Labor-Management  Commission  of 
Inquiry.  It  determined  that  the  chief  funaion  of  this  commission  was  to 
mvestigate  and  make  findings  as  to  whether  probable  cause  existed  to  believe 
that  violations  of  the  criminal  laws  had  occurred,  and  to  recommend  that 
criminal  charges  be  brought  in  appropriate  circumstances.*"  Hence,  it  found 
that  "the  Commission  exercises  a  function  very  much  akin  to  making  an 
official  adjudication  of  criminal  culpability."*^  The  Court  concluded  that  the 
Louisiana  commission's  proceedings  were  closer   to   the   situation  involved 


32. 

363  U.S.  420 

(I960) 

33. 

Id.  at  440. 

34. 

Id.  at  441. 

35. 

Id.  at  452 

36. 

Id.  at  445. 

37. 

Id.  at  445-46. 

38. 

Id.  at  442. 

39. 

395  U.S.  411 

(1969) 

40. 

Id.  at  414-17. 

41. 

Id.  at  427. 
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in  cases  such  as  Green,  which  involved  determinations  in  the  nature  of 
adjudications  affecting  legal  rights,  than  to  the  purely  investigatory  function 
of  the  civil  rights  commission  in  Hannah.*-  The  Court  went  on  to  find 
that  "the  procedures  of  the  Commission  do  not  meet  the  minimal  require- 
ments made  obligatory  on  the  States  by  the  Due  Process  Clause  of  the 
Fourteenth  Amendment,"  including  the  right  of  the  person  being  investigated 
to  confront  and  cross-examine  the  witnesses  against  him  and  to  present 
evidence  on  his  own  behalf/ ■ 

The  Supreme  Court  has  also  established  guidelines  for  determining 
whether  due  process  requires  particular  rights  in  a  given  proceeding.  In 
Hannah  v.  Larche,  the  Court  noted  that 

"[d}ue  process"  is  an  elusive  concept.  Its  exact  boundaries  are 
undefinable,  and  its  content  varies  according  to  specific  factual 
contexts.  Thus,  when  governmental  agencies  adjudicate  or  make 
binding  determinations  which  directly  affect  the  legal  rights  of 
individuals,  it  is  imperative  that  those  agencies  use  the  pro- 
cedures which  have  traditionally  been  associated  with  the  judicial 
process.  On  the  other  hand,  when  governmental  action  does  not 
partake  of  an  adjudication,  as  for  example,  when  a  general  fact- 
finding investigation  is  being  conducted,  it  is  not  necessary  that  the 
full  panoply  of  judicial  procedures  be  used.  Therefore,  as  a  gen- 
eralization, it  can  be  said  that  due  process  embodies  the  differing 
rules  of  fair  play,  which  through  the  years,  have  become  as- 
sociated with  differing  types  of  proceedings.  Whether  the  Con- 
stitution requires  that  a  particular  right  obtain  in  a  specific  pro- 
ceeding depends  upon  a  complexity  of  factors.  The  nature  of 
the  alleged  right  involved,  the  nature  of  the  proceeding,  and  the 
possible  burden  on  that  proceeding,  are  all  considerations  which 
must  be  taken  into  account.^* 

The  Court  has  recently  reaffirmed  this  approach  in  Goldberg  v.  Kelly:*^ 
[Cjonsideration  of  what  procedures  due  process  may  require  under 
any  given  set  of  circumstances  must  begin  with  a  determination  of 
the  precise  nature  of  the  government  function  involved  as  well 
as  of  the  private  interest  that  has  been  affected  by  governmental 
action.*" 

It  is  clear  that  the  consequences  to  the  parolee  whose  conditional 
release  is  revoked  by  a  parole  board  are  considerably  greater  and  more  im- 


42.  Id. 

43.  Id.  at  428-29. 

44.  363  U.S.  420,  442  (I960).  These  standards  were  recently  reiterated  in 
Jenkins  v.  McKeithen,  395  U.S.  411,  426  (1969)  and  in  Goldberg  v.  Kelly,  397 
U.S.  254,  261  (1970),  where  the  Supreme  Court  held  that  rudimentary  procedural 
due  process  must  be  accorded  at  state  welfare  eligibility  revocation  hearings. 

45.  397  U.S.  254  (1970). 

46.  Id.  at  263;  accord,  Cafeteria  and  Restaurant  Workers  Union  v.  McElroy,  367 
U.S.  886,  895   (1961). 
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minent  than  the  consequences  flowing  to  a  person  merely  accused  of  a  crime 
by  the  commission  in  Jefikins.^'  It  seems  equally  clear  that  a  parole  revoca- 
tion proceeding,  which  may  produce  the  severe  consequences  of  deprivation 
of  conditional  liberty  and  imprisonment,  is  the  type  of  adjudicatory  ad- 
ministrative proceeding  which  requires  the  safeguards  of  procedural  due 
process. 

The  problem  exists  with  the  failure  to  analyze  revocation-type 
decisions.  When  the  term  "revocation"  is  employed,  it  tends  to  be 
used  and  understood  in  its  prescriptive  sense;  that  is,  it  implies 
both  that  proper  grounds  have  been  established  to  terminate  pro- 
bation or  parole  and,  necessarily,  that  the  appropriate  disposition 
of  the  matter  is  to  imprison  the  offender.  If  the  judge  or  the  board 
were  required  to  imprison  whenever  the  authority  to  do  so  was 
found — and  no  such  law  has  been  discovered — then  a  revocation 
proceeding  would  indeed  be  limited  to  a  determination  of  fault. 
But  properly  viewed,  every  revocation  proceeding  contains  the 
basic  components  of  a  trial,  however  merged  these  components 
may  become  in  practice.  Namely,  facts  must  be  produced  and 
measured  against  a  norm  of  conduct — a  parole  or  probation  con- 
dition or  a  penal  law — and  a  conclusion  must  be  reached  con- 
cerning whether  the  norm  was  violated;  if  it  was,  then  another 
decision — a  sentencing-type  decision — must  be  made.  In  short, 
a  revocation-type  decision  is  not  in  itself  dispositional,  but  merely 
includes  within  it  the  possibility  of  making  a  dispositional  or 
sentencing-type  decision.''^ 

This  realistic  analysis  of  the  function  of  a  parole  revocation  proceeding 
was  recognized  by  Chief  Judge  Sobeloff  of  the  Fourth  Circuit  in  his  con- 
curring opinion  in  Jones  v.  Rivers.*^ 

We  deal  here  with  no  general  investigation  conducted  for 
legislative  purposes,  as  conceived  in  Hannah  v.  Larche,  .  .  .  but 
the  possible  loss  of  the  restricted  liberty  enjoyed  by  the  parolee. 
While  one  on  parole  is  not  completely  free,  being  theoretically 
in  legal  custody,  there  is  still  a  vast  difference  between  a  state  of 
such  restricted  freedom  and  actual  imprisonment.^" 


47.  The  importance  of  such  consequences  flowing  from  an  administrative 
determination  is  recognized  even  by  the  dissenters  in  Jenkins: 

To  the  extent  that  such  a  determination — whether  called  a  "finding"  or  an 
"adjudication" — finally  and  directly  affects  the  substantial  personal  interests,  I  do 
not  doubt  that  the  Due  Process  Clause  may  require  that  it  be  accompanied  by 
many  of  the  traditional  adjudicatory  procedural  safeguards.  395  U.S.  at  438 
(Harlan,  J.,  dissenting). 

48.  F.  Cohen.  A  Legal  Challenge  to  Corrections:  Implications  for 
Manpower  and  Training  34  (1969)  [hereinafter  cited  as  Cohen].  Professor 
Cohen's  paper  was  prepared  at  the  request  of  the  Joint  Commission  on  Correctional 
Manpower  and  Training,  1522  K  Street  N.W.,  Washington,  D.C.,  20005,  and  a  copy 
may  be  obtained  by  writing  the  Commission. 

49.  338  F.2d  862,  875  (4th  Cir.  1964)    (concurring  opinion). 

50.  Id.  at  876  (citations  omitted).  See  Hyser  v.  Reed,  318  F.2d  225,  252 
(D.C.  Cir.  1963)  (Bazelon  &  Edgerton,  J.J.,  concurring  in  part  and  dissenting 
in  part) . 
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The  precise  interest  involved  is  the  right  of  the  parolee  to  remain  at  liberty, 
under  conditions  which  are  not  qualitatively  equivalent  to  outright  imprison- 
ment, until  it  is  established  by  fair  procedures  that  the  terms  of  those 
conditions  have  been  violated.  It  cannot  be  doubted  that  this  "is  an  interest 
of  extremely  great  value."^^ 

Theories  Denying  Due  Process  Protections 

Right-Privilege  Distinction.  Perhaps  the  most  frequent  basis  for  deny- 
ing procedural  due  process  in  parole  revocation  hearings  has  been  the  tired 
notion  that  conditional  liberty,  whether  granted  as  parole  or  as  probation, 
is  a  privilege,  the  result  of  an  act  of  grace,  and  thus  the  parolee  has  no 
standing  to  complain  that  his  status  may  be  revoked  without  procedural 
safeguards.^-  The  principal  case  supporting  the  right-privilege  distinction 
is  Escoe  V.  ZerbstP  There  the  Supreme  Court,  interpreting  the  Federal 
Probation  Act,^*  ruled  that  the  statutory  language  "shall  be  taken  before  the 
court"''^  required  notice  and  hearing  before  revocation  of  probation.  Justice 
Cardozo,  however,  specifically  denied  that  such  procedure  was  compelled  by 
the  Constitution. 

We  do  not  accept  petitioner's  contention  that  the  privilege  has 
a  basis  in  the  Constitution,  apart  from  any  statute.  Probation  or 
suspension  of  sentence  comes  as  an  act  of  grace  to  one  convicted 
of  a  crime  and  may  be  coupled  with  such  conditions  in  respect  of 
its  duration  as  Congress  may  impose.'" 

Parole  was  similarly  characterized  by  the  Supreme  Court  in  Ughbanks  v. 
Armstrong.^'' 

The  right-privilege  doctrine '^  denies  procedural  due  process  to  parolees 
through  a  three-step  reasoning  process.  First,  conditional  liberty  is  not  a 
constitutionally  compelled  aspect  of  criminal  law.^®  Therefore,  it  exists  only 
because  of  the  state's  beneficence,^"  and  is  merely  a  privilege,  not  a  right.*^ 


51.  See  Dixon  v.  Alabama  State  Bd.  of  Educ,  294  F.2d  150,  157  (5th  Cir. 
1961). 

52.  Comment,  Constitutional  Law.  Parole  Status  and  the  Privilege  Concept, 
69  Duke  L.J.  139,  140  (1969);  Comment,  Due  Process  and  Revocation  of  Con- 
ditional Liberty,  12  Wayne  L.  Rev.  638  (1966). 

53.  295  U.S.  490  (1935). 

54.  18  U.S.C.  §§  3651,  3653(g)    (1949). 

55.  That  statute  has  since  been  amended  and  now  reads:  "As  speedily  as 
possible  after  arrest  the  probationer  shall  be  taken  before  the  Court."  18  U.S.C. 
§  3653   (1964). 

56.  295  U.S.  490,  492-93  (1935). 

57.  208  U.S.  481    (1908). 

58.  See  Kadish,  Legal  Norm  and  Discretion  in  the  Police  and  Sentencing 
Process,  75  Harv.  L.  Rev.  904  (1961)  for  an  examination  of  the  sources  of  the 
privilege-right  distinaion. 

59.  Rose  V.  Haskins,  388  F.2d  91  (6th  Cir.  1968);  Kirsch  v.  United  States,  173 
F.2d  652   (8th  Cir.  1949). 

60.  Kirsch  v.  United  States,  173  F.2d  652  (8th  Cir.  1949). 

61.  Burns  v.  United  States,  287  U.S.  216  (1932);  DeMarco  v.  Greene,  385 
F.2d  556,  563  (6th  Cir.  1967). 
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Finally,  since  the  status  is  merely  a  privilege  it  is  surrounded  by  no  pro- 
cedural protections  against  its  forfeiture  other  than  those  provided  by  the 
state  through  its  legislature.*^ 

Collateral  to  the  right-privilege  distinction  is  the  contract  theory,®^  which 
is  based  on  the  assumption  that,  since  parole  is  granted  at  the  grace  of  the 
state,  a  prisoner  consents  to  or  accepts"'  certain  conditions'"'''  attached  to  the 
status  of  conditional  liberty  before  it  is  granted.^*  The  prisoner's  "acceptance" 
of  the  conditions  is  viewed  as  the  completion  of  a  contract  between  the 
prisoner-parolee  and  the  state.*^'  Once  the  conditions  of  the  grant  of  con- 
ditional liberty  are  breached  the  status  is  forfeited  by  the  parolee  and  he 
is  theoretically  estopped  from  later  attacking  an  ex  parte  revocation  for  lack 
of  procedural  due  process.'® 

The  fallacy  of  the  right-privilege  theory  was  correctly  pointed  out  in 
a  recent  report  to  the  Joint  Commission  on  Correctional  Manpower  and 
Training  which  stated: 

A  fundamental  problem  with  [the  right-privilege}  theory 
is  that  probation  is  now  the  most  frequent  penal  disposition  just 
as  release  on  parole  is  the  most  frequent  form  of  release  from  an 
institution.  They  bear  little  resemblance  to  episodic  acts  of 
mercy  by  a  forgiving  sovereign.  A  more  accurate  view  of  super- 
vised release  is  that  it  is  now  an  integral  part  of  the  criminal 
justice  process  and  shows  every  sign  of  increasing  popularity. 
Seen  in  this  light,  the  question  becomes  whether  legal  safeguards 
should  be  provided  for  hundreds  of  thousands  of  individuals  who 
daily  are  processed  and  regulated  by  Governmental  agencies.  The 
system  has  come  to  depend  on  probation  and  parole  as  much  as 
do  those  who  are  enmeshed  in  the  system.  Thus,  in  dealing  with 
claims  raised  by  offenders,  we  should  make  decisions  based  not  on 
an  outworn  cliche,  but  on  the  basis  of  present-day  realities.^** 


62.  Escoe  v.  Zerbst,  295  U.S.  490  (1935);  Rose  v.  Haskins,  388  F.2d  91  (6th 
Cir.),  cert,  denied,,  392  U.S.  946  (1968). 

63.  Comment,  Constitutional  Law:  Parole  Status  and  the  Privilege  Concept, 
69  Duke  L.J.  139,  146  n.23  (1969);  Comment,  Due  Process  and  Revocation  of 
Conditional  Liberty,  12  WAYNE  L.  REV.  638,  645   (1966). 

64.  The  theory  that  consent  is  necessary  before  a  grant  of  conditional  liberty 
is  effeaive  may  have  come  from  a  conditional  pardon  case  before  the  Supreme  Court 
in  1833.  Chief  Justice  Marshall  analogized  a  grant  of  conditional  liberty  to  "a  deed, 
to  the  validity  of  which  delivery  is  essential,  and  delivery  is  not  complete  without 
acceptance."  United  States  v.  Wilson,  32  U.S.  (7  Pet.)  150,  161  (1833).  See 
Weihofen,  Revoking  Probation,  Parole  or  Pardon  Without  a  Hearing,  32  J.  CRIM. 
L.  &  C.  531,  534  (1942)  for  a  critical  analysis  of  Wilson. 

65.  See  Appendix  for  such  a  "contraa"  and  its  conditions. 

6G.  Fuller  v.  State,  122  Ala.  32,  26  So.  146  (1899);  In  re  Larette,  126  Vt. 
286,  228  A.2d  790  (1967). 

67.  Fuller  v.  State,  122  Ala.  32,  26  So.  146  (1899);  Johnson  v.  Walls,  185 
Ga.  177,  194  S.E.  380  (1937). 

68.  Weihofen,  Revoking  Probation,  Parole  or  Pardon  Without  a  Hearing, 
32  J.  Crim.  L.  &  C.  531,  533  (1942). 

69.  Cohen  at  32. 
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The  weight  accorded  the  privilege  doctrine  in  deciding  due  process 
questions  was  destroyed  by  the  Supreme  Court  in  Cafeteria  and  Restaurant 
Workers  Union  v.  McElroy.'"  In  determining  whether  summarily  denying 
a  person  access  to  the  site  of  her  former  employment  on  a  government 
installation  violated  the  requirements  of  the  due  process  clause  of  the  fifth 
amendment  the  Court  emphatically  stated: 

This  question  cannot  be  answered  by  easy  assertion  that,  because 
she  had  no  constitutional  right  to  be  there  in  the  first  place   she 
was  not  deprived  of  liberty  or  property  by  the  Supermtendent  s 
action.  "One  may  not  have  a  constitutional  right  to  go  to  Baghdad, 
but  the  government  may  not  prohibit  one  frorn  going  there  unless 
by  means  consonant  with  due  process  of  law."'^ 
This  assertion  was  reiterated  recently  in  Goldberg  v.  Kelly' ^  where  the 
Supreme  Court  held  that  it  was  a  denial  of  due  process  for  a  state  to  termi- 
nate welfare  payments  to  a  particular  recipient  without  affording  him  the 
opportunity  for  an  evidentiary  hearing  with  procedural  safeguards  prior  to 
termination.  The  Court  asserted  that 

[t]he  constitutional  challenge  cannot  be  answered  by  an  argument 
that  public  assistance  benefits  are  "a  privilege'  and  not  a  "right. 

Moreover,  it  has  long  been  clear  "that  the  State  cannot  condition  the  granting 
of  even  a  privilege  upon  the  renunciation  of  the  constitutional  right  to 
procedural  due  process."'* 

It  seems  irrational  to  guarantee  procedural  due  process  where  privileges 
of  largely  economic  value  to  the  beneficiary,  such  as  welfare  payments," 
public  housing,""  and  public  employment,"  are  sought  to  be  revoked,  while 
denying  such  safeguards  to  a  conditional  releasee  whose  liberty  is  at  stake. 
Indeed,  thoughtful  state  and  federal  appellate  courts  have  begun  to  discard 
the  right-privilege  dichotomy  as  a  basis  for  deciding  the  difficult  con- 
stitutional questions  involved  in  conditional  release  revocation  proceedings. 
This  line  of  reasoning  was  recently  applied  by  the  Seventh  Circuit  to  declare 
a  probation  revocation  a  nullity: 

The  immediacy  of  desperation  is  at  the  very  least  equally  as 
strong  in  the  case  of  a  probationer  who  is  literally  being  denied 
his  freedom  [as  in  the  case  of  a  welfare  recipient  who  is  denied 
his  support}.  Weighing  the  "extent  to  which  he  [the  petitioner] 


7l'.  Id.  at  894,  quoting  Homer  v.  Richmond,  292  F.2d  719,  722  (D.C.  Cir. 
1961). 

73'     Id.  at  262,  citing  Shapiro  v.  Thompson,  394  U.S.  618,  627  n.6  (1969). 

74.  Dixon  V.  Alabama  State  Bd.  of  Educ,  294  F.2d  150  156  (5th  Or.  1961 ). 
and  cases  cited  therein.  See  Van  Alstyne,  The  Demise  of  the  Rtght-Prtvdege  Distinc- 
tion in  Constitutional  Law,  81  Harv.  L.  Rev.  1439,  1451-54  (1968). 

75.  Goldberg  v.  Kelly,  397  U.S.  254  (1970). 

76.  Thorpe  v.  Housing  Authority,  386  U.S.  670   (1967). 

77.  Weiman  v.  Updegraff,  344  U.S.  I83,  191-92   (1952). 
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may  be  'condemned  to  grievous  loss'  "  against  "the  governmental 
interest  in  summary  adjudication"  we  find  the  petitioner's  loss  of 
freedom  to  outweigh  the  added  state  burden  .... 

.  .  .  Probation  is  in  fact  not  a  contract.  The  probationer  does 
not  enter  into  the  agreement  on  an  equal  status  with  the  state.^® 

Constructive  Custody.  Some  courts  have  denied  procedural  due  process 
by  labeling  parole  a  "constructive  custody."  The  basic  premise  of  this  theory 
is  that  the  parolee  is  not  at  liberty  but  is  continuing  to  serve  his  sentence 
within  ever-expanding  prison  walls."'-*  Since  the  parolee  theoretically  remains 
within  the  prison's  custody,  he  has  no  freedom  to  protect,*'"  and  therefore 
procedural  due  process  does  not  apply.  The  most  serious  deficiency  of  this 
theory  is  a  lack  of  consistency  in  its  application.**'  For  example,  when  an 
individual's  parole  is  revoked  he  often  receives  no  credit  for  his  "street 
time"  because  of  the  assertion  that  he  was  at  liberty  and  not  imprisoned. 
But,  if  the  parolee  demands  that  his  liberty  be  protected  by  procedural  due 
process,  the  demand  is  often  rejected  because  the  parolee  is  found  to  have 
been  in  the  custody  of  the  prison  and  therefore  not  entitled  to  procedural 
due  process.^" 

Parole  is  not  an  extension  of  prison  walls  but  a  grant  of  liberty  re- 
striaed  by  certain  conditions  imposed  to  insure  the  successful  re- integration 
into  society  of  the  prisoner.^^  Although  parole  has  been  held  to  be  sufficient 
restraint  on  the  parolee's  liberty  to  meet  the  statutory  habeas  corpus  "custody" 
requirement,^*  parole  restrictions®'^  hardly  compare  with  imprisonment.  More- 
over, since  habeas  corpus  is  available  to  challenge  the  legality  of  the  place  of 
custody  and  the  degree  or  quality  of  restraints  as  well  as  the  fact  of  any 
custody  at  all,®*^  the  parolee  should  not  be  precluded  by  a  "constructive 
custody"  theory  from  challenging  the  legality  of  proceedings  which  alter  his 
status  from  one  of  conditional  releasee  to  that  of  penitentiary  inmate. 

78.  Hahn  v.  Burke,  No.  17938  (7th  Cir.,  filed  Aug.  19,  1970);  accord, 
Hewett  V.  North  Carolina,  415  F.2d  1316,  1322-23  (4th  Cir.  1969);  Perry  v.  Willard, 
247  Ore.  145,  147,  427  P.2d  1020,  1022  (1967).  See  Rose  v.  Haskins,  388  F.2d 
91,  99  (6th  Cir.)    (dissenting  opinion),  cert,  denied,  392  U.S.  946   (1968). 

79-  Jones  v.  Cunningham,  371  U.S.  236,  243  (1963)  (custody  requirement  for 
habeas  corpus);  McCoy  v.  Harris,  108  Utah  407,  408,  160  P.2d  721,  722  (1945); 
Cohen  at  33. 

80.  State  v.  Horton,  14  So.  2d  557,  aff'd,  244  Ala.  594,  14  So.  2d  561  (1943); 
Mahan  v.  Buchanan,  310  Ky.  832,  221  S.W.2d  945  (1949);  In  re  Varner,  166  Ohio 
St.  340,  345,  142  N.E.2d  846,  850  (1957).  See  Comment,  Parole:  A  Critique  of  its 
Legal  Foundations  and  Conditions,  38  N.Y.U.L.  REV.  702,  706-07  (1963)  for  an 
excellent  analysis  of  the  often  used  analogy  of  parolees  to  trusties. 

81.  See  Comment,  Due  Process  and  Revocations  of  Conditional  Liberty,  12 
Wayne  L.  Rev.  638,  647-48  (1966)  and  Comment,  Parole:  A  Critique  of  its  Legal 
Foundations  and  Conditions,  38  N.Y.U.L.  REV.  702  (1963)  for  critical  views  of 
the  constructive  custody  theory. 

82.  Compare  Ex  parte  Anderson,  191  Ore.  409,  229  P.2d  633  (1951)  with 
Commonwealth  ex  rel.  Carmel  v.  Burke,  168  Pa.  Super.  109,  78  A.2d  20  (1951). 

83.  Comment,  Parole:  A  Critique  of  its  Legal  Foundations  and  Conditions, 
38  N.Y.U.L.  Rev.  702,  715  (1963). 

84.  Jones  v.  Cunningham,  371  U.S.  236  (1963). 

85.  See  Appendix,  Colorado  Conditions  of  Parole. 

86.  Johnson  v.  Avery,  252  F.  Supp.  783  (M.D.  Tenn.  1966),  affd,  393  U.S. 
483   (1969). 
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However,  despite  frequent  resorts  by  courts  to  fictional  labels  concerning 
the  parolee's  or  other  conditional  releasee's  status,^'  or  to  theories  of  legisla- 
tive power,  numerous  courts  have  long  recognized  and  recently  reaffirmed 
that  what  is  actually  involved  in  revocation  of  conditional  release  is  a 
question  of  liberty.  The  Fourth  Circuit,  holding  that  a  right  to  counsel 
attached  to  probation  revocation  proceedings  where  sentence  had  been 
imposed  but  its  execution  suspended,  cogently  recognized  "that  at  stake  in 
the  revocation  of  probation  proceeding  is  individual  liberty,  and  the  sub- 
stantiality of  this  right  may  not  be  disputed."^®  Furthermore,  there  is  no 
significant  distinction  between  probation  and  parole.  In  Baine  v.  Beck- 
stead,^^  the  Utah  Supreme  Court  asserted  that  the  relationship  between  the 
authorities  and  the  status  of  the  defendant  determines  the  defendant's  rights 
and  duties.  Moreover,  this  relationship  is  "determined  by  what  is  done  and 
the  purpose  thereof,  rather  than  the  technical  aspects  of  the  ritual  by  which 
it  is  accomplished."^"  The  court  further  asserted  that  since  in  both  proba- 
tion and  parole  the  authorities  have  already  determined  that  the  defendant 
is  a  proper  subject  for  rehabilitation,  and  have  represented  to  him  that  if 
he  measures  up  to  the  conditions  and  responsibilities  of  his  favored  status 
he  will  not  be  incarcerated,  the  defendant  should  be  able  to  rely  upon  this 
representation  and  assume  that  he  will  not  have  his  liberty  taken  from  him 
capriciously  or  arbitrarily.  The  court  concluded  that  to  insure  that  the 
defendant's  liberty  is  not  taken  away  arbitrarily  or  capriciously,  he  should 
be  accorded  procedural  safeguards  at  the  revocation  hearing,  whether  it  is 
probation  or  parole  which  is  in  question.  This  point  was  recently  succinctly 
summarized  by  the  Supreme  Court,  Appellate  Division,  of  the  State  of  New 
York. 

When  all  the  legal  niceties  are  laid  aside  a  proceeding  to 
revoke  parole  involves  the  right  of  an  individual  to  continue  at 
liberty  or  to  be  imprisoned.  It  involves  a  deprivation  of  liberty 
just  as  much  as  did  the  original  criminal  aaion  and,  it  is  submitted, 
falls  within  the  due  process  provision  of  .  .  .  our  State  Con- 
stitution.*^ 

As  has  already  been  noted,  the  "precise  nature  of  the  government  function" 
involved  in  the  revocation  of  a  parole  is  the  determination  of  an  adjudicatory 
fact  and  a  sentencing-type  disposition.®^  Such  determinations  involving 
liberty  may  not  be  made  arbitrarily  and  capriciously.®^    The  only  effeaive 

87.  E.g.,  Rose  v.  Raskins,  388  F.2d  91,  95  (6th  Cir.),  cert,  denied,  392  U.S. 
946  (1968)    (majority  opinion). 

88.  Hewett  v.  North  Carolina,  415  F.2d  1316,  1322   (4th  Cir.  1969). 

89.  10  Utah  2d  4.  347  P.2d  554  (1959). 

90.  Id.  at  9,  347  P.2d  at  558.  Accord,  Rose  v.  Haskins,  388  F.2d  91,  103  (6th 
Cir.  1968)   (Celebrezze  J.,  dissenting);  Cohbn  at  26-27,  57. 

91.  People  ex  rel.  Combs  v.  La  Valle,  29  App.  Div.  2d  128,  131,  286  N.Y.S.2d 
600,  603  (1968). 

92.  See  Rose  v.  Haskins,  388  F.2d  91,  101-02  (6th  Cir.),  cert,  denied,  392 
U.S.  946  (1968). 

93.  Williams  v.  Patterson,  389  F.2d  374,  375  (10th  Cir.  1968);  Dixon  v. 
Alabama  State  Bd.  of  Educ,  294  F.2d  150,  157  (5th  Or.  1961);  Hutchison  v. 
Patterson,  267  F.  Supp.  433,  435  (D.  Colo.  1967). 
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way  to  prevent  arbitrary  revocations  of  parole  is  to  insure  that  the  pro- 
ceedings are  conduaed  consistent  with  procedural  due  process.®* 

Civil-Criminal  Distinction.  It  has  also  been  argued  that  procedural  due 
process  protections  are  not  applicable  to  parole  revocation,  because  the 
proceedings  are  not  criminal  but  are  civil  and  administrative.®^  This  theory 
was  present  in  Hyser  v.  Reed^*^  where  certain  procedural  due  process  protec- 
tions were  held  to  be  constitutionally  unnecessary  because  the  parole  com- 
mission was  acting  as  parens  patriae  to  an  individual  who  had  been  accorded 
all  procedural  safeguards  at  his  original  trial,  and  who  was  therefore  legally 
under  the  control  of  the  state.  Cases  which  have  followed  this  theory  have 
tended  to  emphasize  the  "flexibility"  of  such  proceedings  which  "afford 
greater  protection  to  alleged  violators  than  would  be  allowed  in  an  adversary 
proceeding."®' 

The  central  assumption  of  this  theory,  that  parole  proceedings  are  not 
criminal  in  nature,  has  been  heavily  attacked.®*  Furthermore,  the  fact  that  a 
parolee  is  already  under  sentence  as  the  result  of  a  criminal  conviction  does 
not  justify  recommitment  proceedings  without  basic  procedural  safeguards. 
The  determination  that  a  parolee  has  violated  a  condition  of  his  release  is 
in  no  way  connected  with  the  adjudication  of  guilt  for  the  original  crime. 
The  parole  violation  determination  "is  a  new  finding  of  fact  .  .  .  that  was 
not  an  ingredient  of  the  offense  charged"  in  the  original  criminal  pro- 
ceeding.^® Under  similar  circumstances,  where  an  adjudication  separate 
from  the  original  determination  of  guilt  resulted  in  a  sentence  which 
extended  beyond  the  maximum  for  which  the  individual  was  liable  under 
the  original  conviction,  the  Supreme  Court  held: 

Due  process  .  .  .  requires  that  he  be  present  with  counsel,  have  an 
opportunity  to  be  heard,  be  confronted  with  witnesses  against  him, 
have  the  right  to  cross-examine,  and  to  offer  evidence  of  his  own. 
And  there  must  be  findings  adequate  to  make  meaningful  any 
appeal  that  is  allowed.^"" 

94.  See  Jones  v.  Rivers,  338  F.2d  862,  876-77  (4th  Cir.  1964)  (concurring 
opinion);  Dixon  v.  Alabama  State  Bd.  of  Educ,  294  F.2d  150  (5th  Cir.  1961). 

95.  Burns  v.  United  States,  287  U.S.  216  (1932);  Hyser  v.  Reed,  318  F.2d 
225  (D.C.  Cir.  1963);  United  States  v.  Hollien,  105  F.  Supp.  987  (W.D.  Mich. 
1952).  Contra,  United  States  v.  Boydin,  248  F.  Supp.  291  (S.D.  Cal.  1965).  See 
also  Comment,  Revocation  of  Conditional  Liberty,  28  S.  Cal.  L.  Rev.  158,  170 
(1954). 

96.  318  F.2d  225  (D.C.  Cir.  1963). 

97.  Id.  at  240. 

98.  See  Comment,  Revocation  of  Conditional  Liberty,  28  S.  Cal.  L.  Rev.  158, 
170  (1954),  which  questions  the  assumption  that  such  a  proceeding  is  not  criminal 
in  light  of  its  purpose  and  result.  Other  cases  and  commentaries  point  to  the  fact  that 
revocation  of  parole  often  increases  the  original  sentence.  Dolan  v.  Swope,  138  F.2d 
301  (7th  Cir.  1943);  Chandler  v.  Johnson,  133  F.2d  139  (9th  Cir.  1943);  Note, 
Parole  Revocation  Procedure,  65  HARV.  L.  REV.  309   (1951). 

99.  Specht  V.  Patterson,  386  U.S.  605,  608  (1967). 

100.  Id.  at  610.  In  Jones  v.  Rivers,  338  F.2d  862  (4th  Cir.  1964)  (concurring 
opinion),  Chief  Judge  Sobeloff  also  recognized  the  seriousness  of  the  consequences 
which  flow  from  parole  revocation  since  under  the  federal  statute  "the  finding 
of  a  violation  mandatorily  results  in  extending  the  parolee's  sentence.  The  consequence 
of  recommitment  is  not  softened  for  the  parolee  by  the  use  of  benign  words."  Id.  at 
877   (footnote  omitted). 
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Recently,  in  an  area  closely  analogous  to  parole  revocation  proceedings  in 
both  philosophy  and  procedure,  juvenile  delinquency  proceedings,  the  United 
States  Supreme  Court  rejected  most  of  these  same  notions  which  had  there- 
tofore been  accepted  as  reasons  for  denying  traditional  due  process  safeguards 
to  juveniles.  In  re  Gault^^^  dealt  with  the  question  of  the  effect  of  the  due 
process  clause  on  "proceedings  by  which  a  determination  is  made  as  to 
whether  a  juvenile  is  a  'delinquent'  as  a  result  of  alleged  misconduct  on  his 
part,  with  the  consequence  that  he  may  be  committed  to  a  state  institution.""^ 
The  petitioner,  Gerald  Gault,  was  found  to  be  a  delinquent  in  the  com- 
plained of  proceeding,  and  was  committed  to  the  state  industrial  school  until 
he  reached  age  21."^ 

The  Court  concluded  that  the  due  process  clause  did  apply  to  such 
proceedings;  the  problem  was  "to  ascertain  the  precise  impact  of  the  due 
process  requirement  upon"  them."'  To  decide  this  question,  the  Court 
examined  the  history,  philosophy  and  shibboleths  which  had  evolved  around 
the  juvenile  process  as  justifications  for  denying  traditional  procedural  safe- 
guards to  juveniles."^  Theoretically,  the  "child  was  to  be  'treated'  and  're- 
habilitated' and  the  procedures,  from  apprehension  through  institutionaliza- 
tion, were  to  be  'clinical'  rather  than  punitive."^"*^ 

These  results  were  to  be  achieved,  without  coming  to  con- 
ceptual and  constitutional  grief,  by  insisting  that  the  proceedings 
were  not  adversary,  but  that  the  state  was  proceeding  as  parens 
patriae.  The  Latin  phrase  proved  to  be  a  great  help  to  those  who 
sought  to  rationalize  the  exclusion  of  juveniles  from  the  con- 
stitutional scheme;  but  its  meaning  is  murky  and  its  historic 
credentials  are  of  dubious  relevance.^°^ 

In  addition,  the  Court  found: 

The  right  of  the  state  as  parens  patriae,  to  deny  to  the  child 
procedural  rights  available  to  his  elders  was  elaborated  by  the 
assertion  that  a  child,  unlike  an  adult,  has  a  right  "not  to  liberty, 
but  to  custody."  ...  In  doing  so,  it  does  not  deprive  the  child  of 
any  rights,  because  he  has  none.  It  merely  provides  the  "custody" 
to  which  the  child  is  entitled.  On  this  basis,  proceedings  involving 
juveniles  were  described  as  "civil"  not  "criminal"  and  therefore 
not  subject  to  the  requirements  which  restrict  the  state  when  it 
seeks  to  deprive  a  person  of  his  liberty.^"^ 


101.  In  re  Gault,  387  U.S.  1   (1967). 

102.  Id.  at  13. 

103.  Id.  at  4-8. 

104.  Id.  at  13-14. 

105.  Id.  at  14-17. 

106.  Id.  at  15-16. 

107.  Id.  at  16.   See  Jones  v.  Rivers,  338  F.2d  862,  877   (4th  Cir.  1964)    (con- 
curring opinion). 

108.  In  re  Gault,  387  U.S.  1,  17  (1967). 
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Following  this  survey,  the  Court  concluded: 

Juvenile  Court  history  has  again  demonstrated  that  unbridled 
discretion,  however  benevolently  motivated,  is  frequently  a  poor 
substitute  for  principle  and  procedure.  .  .  .  The  absence  of  proce- 
dural rules  based  upon  constitutional  principle  has  not  always 
produced  fair,  efficient,  and  effective  procedures.  Departures 
from  established  principles  of  due  process  have  frequently  resulted 
not  in  enlightened  procedure,  but  in  arbitrariness. 

Failure  to  observe  the  fundamental  requirements  of  due 
process  has  resulted  in  instances,  which  might  have  been  avoided, 
of  unfairness  to  individuals  and  inadequate  .  .  .  prescriptions  of 
remedy.  Due  process  of  law  is  the  primary  and  indispensable 
foundation  of  individual  freedom.  It  is  the  basic  and  essential 
term  in  the  social  compact  which  defines  the  rights  of  the  indi- 
vidual and  delimits  the  powers  which  the  state  may  exercise.^ °^ 

Simply  substituting  the  words  "parole  board,"  "parolee,"  and  "parole  revoca- 
tion" in  appropriate  places  in  the  above  quotations  will  result  in  an  equally 
accurate  description  of  the  parole  process  and  its  failings."" 

In  rejecting  the  notion  that  fictional  concepts  of  parens  patriae,  custody 
and  the  benevolent  purpose  of  rehabilitation  justify  denial  of  constitutional 
safeguards,  the  Court  recognized  that 

[u}ltimately,  however,  we  confront  the  reality  of  that  portion 
of  the  Juvenile  Court  process  with  which  we  deal  in  this  case. 
A  boy  is  charged  with  misconduct.  The  boy  is  committed  to  an 
institution  where  he  may  be  restrained  of  liberty  for  years.  .  .  . 
In  view  of  this,  it  would  be  extraordinary  if  our  Constitution 
did  not  require  the  procedural  regularity  and  the  exercise  of  care 
implied  in  the  phrase  "due  process."  Under  our  Constitution,  the 
condition  of  being  a  boy  does  not  justify  a  kangaroo  court  .  .  .  .^" 

In  summary,  the  Court  reiterated  what  it  had  said  earlier  in  Kent  v.  United 

States  :'^^'^ 

[T]here  is  no  place  in  our  system  of  law  for  reaching  a  result 
of  such  tremendous  consequences  without  ceremony — without 
hearing,  without  effective  assistance  of  counsel,  without  a  state- 
ment of  reasons."^ 

The  far-reaching  impact  of  Gault  on  so-called  "civil"  proceedings  for 
depriving  individuals  of  their  liberty  was  noted  in  Heryford  v.  Parker. ^^* 
The  court  dealt  with  a  habeas  corpus  petition  of  an  inmate  of  the  Wyoming 
State  Training  School  for  feeble-minded  and  epileptics.  The  petitioner  had 
been  committed  to  this  institution  in  1946  at  the  age  of  nine  years  as  a 
result  of  a  judicial  hearing  at  which  the  petitioner  was  not  represented  by 


109.  Id.  at  18-20. 

110.  See  Cohen  at  29-31  &  n.l8.    See  generally  TASK  FORCB  REPORT:    COR- 
RECTIONS. 

111.  In  re  Gault,  387  U.S.  1,  27-28  (1967). 

112.  383  U.S.  541,  554  (1966). 

113.  In  re  Gault,  387  U.S.  1,  30  (1967). 

114.  396  F.2d  3P3  (10th  Cir.  1968). 
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either  retained  or  appointed  counsel  and  where  the  only  evidence  to  support 
his  conimitment  was  a  psychologist's  certificate.  Recognizing  the  broad 
impact  of  Gault  on  so-called  "civil"  proceedings  leading  towards  incarcera- 
tion of  individuals,  the  majority  determined  that  "[t]he  overriding  considera- 
tion of  the  court  was  that  in  either  case  the  determination  carried  with  it 
the  'awesome  prospect  of  incarceration  in  a  state  institution.'  ""'  In  holding 
that  the  civil  commitment  proceedings  involved  in  Parker  were  conducted  in 
violation  of  the  due  process  clause  of  the  fourteenth  nmendment,  the  court 
adopted  the  reasoning  of  Gault: 

[L]ike  Gault,  and  of  utmost  importance,  we  have  a  situation  in 
which  the  liberty  of  an  individual  is  at  stake,  and  we  think  the 
reasoning  in  Gault  emphatically  applies.  It  matters  not  whether  the 
proceedings  be  labeled  "civil"  or  "criminal"  or  whether  the  subject 
matter  be  mental  instability  or  juvenile  delinquency.  It  is  the  likeli- 
hood of  involuntary  incarceration — whether  for  punishment  as  an 
adult  for  a  crime,  rehabilitation  as  a  juvenile  for  delinquency,  or 
treatment  and  training  as  a  feeble-minded  or  mental  incompetent — 
which  commands  observance  of  the  constitutional  safeguards  of  due 
process.  Where,  as  in  both  proceedings  for  juveniles  and  mentally 
deficient  persons,  the  state  undertakes  to  act  in  parens  patriae,  it 
has  the  inescapable  duty  to  vouchsafe  due  process,  and  this  neces- 
sarily includes  the  duty  to  see  that  a  subject  of  an  involuntary 
commitment  proceedings  is  afforded  the  opporamity  to  the  guiding 
hand  of  legal  counsel  at  every  step  of  the  proceedings,  unless  effec- 
tively waived  by  one  authorized  to  act  in  his  behalf.^^" 

The  reasoning  of  Gault  and  Parker  is  equally  applicable  to  state  parole 
revocation  proceedings,  which  despite  their  frequent  characterization  as  civil 
in  nature,  nevertheless  usually  result  in  incarceration.    Moreover,  insofar  as 
rehabilitation  is  a  goal  of  the  parole  process,"'  revocation  procedures  which 
deprive  the  parolee  of  his  liberty  without  dignity  and  fairness  are  clearly  anti- 
rehabilitative.  This  point  was  aptly  made  by  the  court  in  Fleming  v.  Tate:^^^ 
The  parole  system  is  an  enlightened  effort  on  the  part  of  so- 
ciety to  rehabilitate  conviaed  criminals.  Certainly  no  circumstance 
could  further  that  purpose  to  a  greater  extent  than  a  firm  belief 
on  the  part  of  such  offenders  in  the  impartial,  unhurried,  objective, 
and  thorough  processes  of  the  machinery  of  the  law. 


115.  Id.  at  395. 

116.  Id.  at  396.  See  In  re  Harris,  69  Cal.  2d  486,  491,  72  Cal.  Rptr.  340,  344, 
446  P.2d  148,  152  (1968): 

A  defendant  who  is  deprived  of  his  liberty  by  civil  process  is  as  much 
entitled  to  due  process  of  law  as  a  defendant  who  is  deprived  of  his  liberty 
because  he  is  charged  with  a  crime. 

117.  Although  reformation  and  rehabilitation  may  be  important  goals  for  cor- 
rections, "there  exists  impressive  evidence  that  they  remain  goals  and  not  achieve- 
ments." Cohen  at  29-  Hence,  the  "benevolent  purpose  doarine,"  which  is  fre- 
quently used  to  justify  denials  of  procedural  safeguards  to  parolees,  is  just  as  invalid 
as  similar  arguments  rejected  by  the  Supreme  Court  when  offered  as  justification  for 
denying  procedural  due  process  in  juvenile  proceedings  leading  to  incarceration.  See 
In  re  Gault,  387  U.S.  1,  21-23   (1967). 

118.  156  F.2d  848.  850  (D.C.  Cir.  1946). 
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In  other  words,  where  rehabilitation  of  criminal  offenders  is  concerned, 
"reformation  can  best  be  accomplished  by  fair,  consistent,  and  straightforward 
treatment  of  the  person  sought  to  be  reformed.""® 

The  Required  Elements  of  Procedural  Due  Process 
In  Goldberg  v.  Kelly, ^-^  the  Supreme  Court  discussed  the  due  process 

requirements  incident  to  a  termination  of  welfare  payments,  a  matter  of 

less  significance  than  a  loss  of  liberty,  and  asserted: 

[W]e  .  .  .  recognize  the  importance  of  not  imposing  upon  the 
States  .  .  .  any  procedural  requirements  beyond  those  demanded 
by  rudimentary  due  process.  ...  In  the  present  context  these 
principles  require  that  a  recipient  have  timely  and  adequate  notice 
detailing  the  reasons  for  a  proposed  termination,  and  an  effective 
opportunity  to  defend  by  confronting  any  adverse  witness  and  by 
presenting  his  own  arguments  and  evidence  orally.  .  .  . 

....  In  almost  every  setting  where  important  decisions  turn 
on  questions  of  fact,  due  process  requires  an  opportunity  to  con- 
front and  cross-examine  adverse  witnesses  .... 

.  . .  [T]he  recipient  must  be  allowed  to  retain  an  attorney.  . .  . 

....  To  demonstrate  compliance  with  this  elementary  require- 
ment [that  the  decision  be  based  solely  on  the  legal  rules  and 
evidence  adduced  at  the  hearing],  the  decision  maker  should  state 
the  reasons  for  his  determination  and  indicate  the  evidence  he 
relied  on  .  .  .  }^^ 

Since  parole  revocation  proceedings  are  adjudicatory  in  nature  and  since 
the  components  of  those  proceedings — namely,  a  factual  determination  that 
a  violation  of  conditions  of  release  has  occurred  and  a  dispositional  decision 
of  whether  to  revoke  parole  or  restore  the  parolee  to  conditional  release — are 
directly  analogous  to  a  criminal  trial  and  sentencing,  the  following  "rudi- 
mentary" attributes  of  procedural  due  process  should  be  required  at  such 
parole  revocation  proceedings: 

1.  Adequate  written  notice  of  the  alleged  violations  of  conditions 
of  parole; 

2.  A  hearing  at  which  the  state  must  present  evidence  to  support 
the  violations  and  the  parolee  must  be  given  an  adequate  opportunity 
to  present  evidence  and  testimony  in  defense  of  the  charges; 

3.  The  right  to  representation  by  either  retained  or  appointed 
counsel  throughout  the  proceedings; 

4.  An  opportunity  to  confront  and  cross-examine  the  state's  wit- 
nesses; 


119.  State  V.  Zolantakis,  259  P.  1044,  1046  (Utah  1927).  See  also  TASK  FORCE 
REPORT:  Corrections  at  83;  cf.  Dixon  v.  Alabama  State  Bd.  of  Educ,  294  F.2d 
150,  157  (5th  Cir.  1961). 

120.  397  U.S.  254  (1970). 

121.  Id.  at  267-71   (emphasis  added). 
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5.  Compulsory  process  and/or  a  local  hearing  in  the  vicinity  where 
the  violation  allegedly  took  place;  and 

6.  Preservation  of  a  record  of  the  entire  proceedings  to  preserve 
the  right  of  any  review  which  is  available. 

Most  courts  have  consistently  denied  the  existence  of  a  right  to  these, 
or  any,  procedural  safeguards  at  a  parole  revocation/-'  However,  they  have 
done  so  only  through  a  mechanical  application  of  such  concepts  as  "privilege" 
or  "parens  patriae"  which  have  been  discredited  by  Gault.  As  Mr.  Justice 
Frankfurter  so  cogently  remarked, 

[t]he  heart  of  the  matter  is  that  democracy  implies  respect  for  the 
elementary  rights  of  men,  however  suspect  or  unworthy;  a  demo- 
cratic government  must  therefore  practice  fairness;  and  fairness  can 
rarely  be  obtained  by  secret,  one-sided  determination  of  facts 
decisive  of  rights. ^-^ 

To  guarantee  fairness,  procedural  safeguards  must  be  required  in  parole 
revocation  hearings. 

Notice  and  an  Adequate  Local  Hearing.  One  of  the  fundamental  at- 
tributes of  procedural  due  process  is  timely  and  adequate  notice. 

Those  who  are  brought  into  contest  with  the  Government  in 
quasi-judicial  proceedings  aimed  at  the  control  of  their  activities 
are  entitled  to  be  fairly  advised  of  what  the  Government  proposes 
and  to  be  heard  upon  its  proposals  before  it  issues  its  final 
command.^^' 

Moreover, 

[n]otice,  to  comply  with  due  process  requirements,  must  be  given 
sufficiently  in  advance  of  scheduled  court  proceedings  so  that 
reasonable  opportunity  to  prepare  will  be  afforded,  and  it  must 
"set  forth  the  alleged  misconduct  with  particularity."^-" 

Such  notice  is  required  regardless  of  whether  the  proceeding  is  civil  or 
criminal  in  nature.^-*'  Notice  of  the  alleged  parole  violations  given  for  the 
first  time  when  the  parolee  appears  before  the  board  at  its  revocation 
hearing  "is  not  timely." ''' 

In  a  recent  decision  dealing  with  the  adequacy  of  notice  at  state  parole 
revocation  proceedings,  the  Supreme  Court  of  Washington  recognized  that 
"[i]t  is  a  fundamental  proposition  that  one  must  be  given  adequate  notice 


122.  Martinez  v.  Patterson,  429  F.2d  844  (10th  Cir.  1970);  Earnest  v.  Willing- 
ham,  406  F.2d  681  (10th  Cir.  1969);  Williams  v.  Patterson,  389  F.2d  374  (10th 
Cir.  1968);  Rose  v.  Haskins,  388  F.2d  91  (6th  Cir.),  cert,  denied,  392  U.S.  946 
(1968);  Johnson  v.  Strucker,  203  Kan.  253,  453  P.2d  35,  cert,  denied,  396  U.S.  904 
(1969);  Beal  v.  Turner,  22  Utah  2d  418,  454  P.2d  624  (1969). 

123.  Joint  Anti-Fascist  Refugee  Coram,  v.  McGrath,  341  U.S.  123,  170   (1951). 

124.  Morgan  v.  United  States,  304  U.S.  1,  18-19  (1938)  (emphasis  added); 
accord,  Willner  v.  Coram,  on  Charaaer,  373  U.S.  96,  105  (1963). 

125.  In  re  Gault,  387  U.S.  1,  33  (1967). 

126.  Id. 
111.     Id. 
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before  he  may  be  fairly  called  upon  to  answer  acaisations."'-^    The  court 
therefore  concluded  that  a  parolee  accused  of  violating  conditions  of  his 

parole, 

shall,  prior  to  a  revocation  hearing,  be  given  timely  formal  notice 
of  ( 1 )  the  conditions  which  he  is  accused  of  violating,  ( 2 )  the 
manner  in  which  he  is  accused  of  violating  such  conditions,  and 
(3)  the  date  and  place  of  the  proposed  hearing.  Preferably  this 
should  be  done  at  the  time  of  his  initial  detention  by  his  parole 
officers  or  within  a  reasonably  short  time  thereafter. ^^'■* 

Recognition  of  the  right  of  a  parolee  to  a  fair  hearing^^"  is  an  essential 
corollary  to  the  right  to  notice,  since  without  a  hearing  the  latter  right  is 
meaningless.  This  right  to  a  fair  hearing  necessarily  requires  that  at  some 
stage  prior  to  the  final  determination  of  the  trier  of  fact,  the  person  whose 
rights  are  in  jeopardy  "must  be  adequately  informed  of  the  nature  of  the 
evidence  against  him  and  be  accorded  an  adequate  opportunity  to  rebut  this 
evidence."'-'^  The  right  further  requires  that,  at  the  hearing,  the  state  must 
present  sufficient  evidence  to  establish  at  least  a  prima  facie  case  of  a 
violation,  so  that  the  parolee  may  effectively  exercise  his  rights  to  confronta- 
tion and  cross-examination.^  '- 

Recently,  the  Tenth  Circuit,  while  denying  the  full  panoply  of  pro- 
cedural rights  at  state  parole  violation  proceedings,  recognized  that  certain 
basic  safeguards  were  required: 

In  holding  that  [parolees]  were  not  entitled  to  the  specifics 
of  due  process  available  to  an  accused  in  the  first  instance,  we  in 
no  way  negate  the  right  of  [parolees]  to  enjoy  due  process  as  that 
mandate  reflects  the  right  of  all  persons  to  inherent  fairness  in  all 
compulsive  processes.  The  right  of  a  prisoner  to  be  heard  at  a 
revocation  hearing  is  inviolative;  so  too,  is  the  right  to  know  and 
be  specifically  informed  of  the  charges  and  the  nature  of  the  evi- 
dence against  him;  and,  finally,  the  right  to  be  free  from  pure 
caprice  on  the  part  of  the  discretionary  authority  before  whom  the 
proceedings  occur.^^^ 

Furthermore,  "[t]he  right  to  present  evidence  is,  of  course,  essential  to  the 
fair  hearing  required  by  the  Due  Process  Clause."'^*  This  requires  that  a 
person  subject  to  administrative  action  be  given  an  adequate  opportunity  to 
present  his  defense.  Parole  boards'  rules  and  practices  "drastically  limit"  the 


128.  Riggins  v.  Rhay,  450  P.2d  806,  814    (Wash.   1969);  accord,  Martinez  v. 
Patterson,  429  F.2d  844,  847   (10th  Cir.  1970). 

129.  Riggins  v.  Rhay,  450  P.2d  806,  815    (Wash.   1969). 

130.  Morgan  v.  United  States,  304  U.S.  1,  14-15  (1938). 

131.  Willner  v.   Comm.  on  Character,   373   U.S.   96,   107    (1963)     (concurring 
opinion ) . 

132.  Id.    See  pp.  221-22  infra. 

133.  Martinez    v.   Patterson,    429    F.2d    844,    847     (10th    Cir.    1970),    quoting 
Alvarez  v.  Turner,  422  F.2d  214,  220   (10th  Cir.   1970). 

134.  Jenkins  v.  McKeithen,  395  U.S.  411,  429   (1969).    See  Morgan  v.  United 
States,  304  U.S.  1,  18  (1938). 
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right  of  the  parolee  to  present  evidence  on  his  own  behalf.^ ^^  For  instance, 
a  Colorado  parolee  is  limited  to  presentation  of  his  own  testimony  and  the 
"pertinent"  written  statements  of  others.  Even  these  limited  rights  are 
virtually  meaningless  to  a  parolee  incarcerated  in  the  state  penitentiary 
awaiting  a  meeting  with  the  parole  board,  and  denied  any  right  to  bail. 
Generally,  any  witnesses,  friends,  relatives  or  employers  who  could  vouch 
for  the  parolee  are  a  considerable  distance  from  the  state  penitentiary.  Also, 
most  of  the  parolees  are  financially  unable  to  hire  an  attorney  or  some  other 
competent  outside  person  to  gather  affidavits,  investigation  reports,  deposi- 
tions, and  letters  on  their  behalf.  Under  such  circumstances  due  process 
requires  that  the  parolee  be  given  a  meaningful  opportunity  to  present 
evidence  and  live  testimony  of  witnesses  in  defense  of  the  allegations  against 
him."« 

Although  it  has  been  argued  that  holding  local  hearings  for  every 
alleged  parole  violator  would  unduly  burden  parole  boards,  Hyser  v.  Reed}^'' 
employed  the  language  of  due  process  in  holding  that  the  initial  federal  parole 
revocation  hearing,  at  which  the  parolee  would  be  allowed  to  present 
voluntary  witnesses, 

must,  in  order  to  meet  standards  of  fairness  inherent  in  the  Con- 
gressional schevie  of  parole,  be  conducted  at  or  reasonably  near  the 
place  where  the  alleged  parole  violation  occurred,  or  the  place  of 
the  violation  chiefly  relied  upon,  and  as  promptly  as  is  convenient 
after  the  arrest  while  the  information  is  likely  to  be  fresh  and 
the  sources  are  available  .  .  .  }^^ 

In  the  absence  of  a  similar  interpretation  of  a  state's  parole  statute,  the 
"standards  of  fairness"  inherent  in  the  due  process  clause  of  the  fourteenth 
amendment  require  a  similar  speedy  and  local  hearing  for  an  accused  parole 
violator  before  he  is  removed  to  the  penitentiary  and  effeaively  precluded 
from  challenging  the  allegations  against  him. 

Counsel.  In  addition  to  the  theories  discussed  above^'^  for  denying  all 
procedural  safeguards  in  parole  revocation  proceedings,  there  are  specific 
policy  arguments  for  denying  the  parolee  sixth  amendment  rights..  Most 
common  is  the  claim  that,  since  the  parole  board  and  the  parolee  have  the 
same  objective^^° — the  rehabilitation  of  the  parolee — a  revocation  hearing  is 
not  a  trial  or  an  adversary  proceeding,  "nor  ...  is  it  primarily  concerned 


135.  This  was  the  case  in  Jenkins  v.  McKeithen,  395  U.S.  411  (1969),  which 
dealt  with  the  procedures  of  a  state  labor-management  commission  whose  purpose  was 
to  investigate  alleged  violations  of  federal  and  state  criminal  laws  in  the  labor- 
management  relations  area. 

136.  Id.  at  429. 

137.  318  F.2d  225   (D.C.  Cir.  1963). 

138.  Id.  at  243  (emphasis  added).  See  Shelton  v.  United  States  Bd.  of  Parole, 
388  F.2d  567,  573   (D.C.  Cir.  1967). 

139.  The  privilege-right  distinction;  custodial  care;  procedural  safeguards  used 
at  original  trial;  revocation  hearing  a  civil,  not  criminal  proceeding. 

140.  Hyser  v.  Reed,  318  F.2d  225   (D.C.  Cir.  1963). 
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with  the  commission  of  an  offense."'"  A  revocation  hearing  is  a  "discipli- 
nary matter""^  within  the  rehabilitation  process  which  occurs  after  the 
contentious  proceeding  is  over.*'*' 

[T]he  sole  question  before  the  Board  ...  is  whether  the  parolee, 
in  the  judgment  of  the  Board,  is  still  a  good  parole  risk.  That 
determination  presupposes  an  informal  type  of  conference  far 
removed  from  the  technical  ritual  of  a  [adversary]  trial.*** 

The  argument  concludes  that  the  assistance  of  an  attorney  will  only  disrupt 
the  expert  judgment  of  the  board;  therefore,  "there  is  no  place  for  lawyer 
representation  and  lawyer  opposition  in  the  matter  of  revocation  of  parole."**' 
However,  the  importance  of  counsel  at  a  conditional  release  revocation 
proceeding  was  recently  recognized  by  the  United  States  Supreme  Court  in 
Mempa  v.  Rhay:^*^ 

[T}he  necessity  for  the  aid  of  counsel  in  marshaling  the  facts, 
introducing  evidence  of  mitigating  circumstances  and  in  general 
aiding  and  assisting  the  defendant  to  present  his  case  ...  is 
apparent.**^ 

Although  Mempa  involved  a  proceeding  to  revoke  probation,  the  nature 
of  that  proceeding  is  indistinguishable  from  a  parole  revocation  proceeding. 
In  both  cases,  the  court  or  the  board  must  first  make  a  factual  determination 
of  whether  a  condition  of  release  has  been  violated;  then  a  disposition  or 
sentencing  determination  must  be  made  as  to  whether  to  revoke  conditional 
release  and  commit  the  releasee  to  a  penal  institution. 

Even  before  Mempa,  the  Supreme  Court  of  Oregon  recognized  the 
importance  of  counsel  at  conditional  release  revocation  proceedings  as  an 
element  of  procedural  due  process.  In  Perry  v.  Williard^*^  the  court  was 
faced  with  a  denial  of  the  right  to  appointed  counsel  at  a  probation  revocation 
hearing  at  which  sentence  had  been  imposed  upon  the  defendant  "but  the 
execution  thereof  had  been  suspended  during  good  behavior  on  probation."**^ 
The  importance  of  counsel  at  such  proceedings  was  summed  up  by  the  court 
as  follows: 

Counsel  can  see  that  relevant  facts  are  brought  out,  vague  and 
insubstantial  allegations  discounted,  and  irrelevancies  eliminated. 


141.  Hock  V.  Hagan,  190  F.  Supp.  749,  751  (M.D.  Pa.  I960). 

142.  Washington  v.  Hagan,  287  F.2d  332,  334  (3rd  Cir.  I960). 

143.  Id. 

144.  Hock  V.  Hagan,  190  F.  Supp.  749,  751  (M.D.  Pa.  I960). 

145.  Washington  v.  Hagan,  287  F.2d  332,  334  (3rd  Cir.  I960).  For  a  more 
complete  discussion  of  arguments  against  assistance  of  counsel,  see  Comment,  Due 
Process:  The  Right  to  Counsel  in  Parole  Release  Hearings,  54  lOWA  L.  REV.  497 
(1968). 

146.  389  U.S.  128  (1967). 

147.  Id.  at  135.  See  Shone  v.  Maine,  406  F.2d  844,  848  (1st  Cir.),  vacated 
as  moot,  396  U.S.  6  (1969);  Commonwealth  v.  Tinson,  433  Pa.  328,  249  A.2d 
549  (1969). 

148.  247  Ore.  145,  427  P.2d  1020  (1967). 

149.  Id.  at  146,  427  P.2d  at  1021. 
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The  conceptual  distinctions  between  a  summary  hearing  before 
sentence  is  imposed  .  .  .  and  one  after  sentence  is  imposed  are 
not  operationally  important  insofar  as  such  distinctions  bear 
upon  the  trustworthiness  and  fairness  of  the  decision  to  be  made 
on  disputed  questions  of  fact  concerning  a  probationer's  conduct. 
In  either  case,  a  person  about  to  be  deprived  of  his  liberty  ought 
to  have  a  meaningful  opportunity  to  disprove  the  charges  against 
him.  Cross-examination  and  the  production  of  favorable  evidence 
are  difficult  for  a  person  without  counsel.  These  difficulties  are 
compounded  when  a  probationer  is  being  held  in  jail  without 
bail.i-'" 

It   seems   impossible   to   avoid   the  conclusion   that   "counsel    is    not   only 
desirable  but   is  so  essential   to  a   fair  and  trustworthy  hearing  that  due 

process  of  law  when  liberty  is  at  stake  includes  a  right  to  counsel."^^'^ 

As  Professor  Cohen  has  observed,  "where  the  court  has  imposed  sentence 
and  then  suspended  its  execution  and  granted  probation,  the  resentencing 
discretion  of  the  revoking  authority  is  identical  with  the  discretion  exercised 
by  a  parole  board. "^■'■-   Thus,  Professor  Cohen  concluded  that 

[w}hen  one  disposes  of  all  the  legal  niceties,  parole  revocation 
involves  the  question  of  liberty  or  imprisonment.  Gault  and 
Mempa  combine  to  make  the  right  to  counsel  applicable  at 
parole  proceedings.^ ^^ 

Recently,  in  Earnest  v.  Willingham,  the  Tenth  Circuit  recognized  the 
importance  of  counsel  at  parole  revocation  proceedings: 

A  hearing  where  witnesses  may  be  heard  is  contemplated  and 
revocation  may  very  well  turn  on  the  resolution  of  disputed  facts 
or  the  emphasis  to  be  placed  on  admitted  facts.  Ameliorating  cir- 
cumstances may  tip  the  scales  against  revocation.  In  these  circum- 
stances a  revocation  hearing  is  no  "perfunctory  formality."  Nor 
can  it  be  said  that  the  assistance  of  counsel  at  such  a  revocation 
hearing  is  an  empty  ritual.  It  may  very  well  spell  the  difference 
between  revocation  and  forgiveness.^"^' 

Therefore,  due  process  requires  that  parolees  be  entitled  to  representation  by 


130.     Id.  at  148,  427  P.2d  at  1022. 

151.  Id.  at  149,  427  P.2d  at  1022  (emphasis  added).  In  Hewett  v.  North 
Carolina,  415  F.2d  1316  (4th  Cir.  1969),  the  Fourth  Circuit  similarly  refused  to 
limit  Mempa  to  its  narrow  factual  context.  Accord,  New  Jersey  v.  Seymour,  98  N.J. 
Super.  526,  237  A.2d  900  (1968). 

152.  Cohen  at  54  n.l03. 

153.  Id.  at  57.  At  least  rwo  state  appellate  courts  have  adopted  the  above  rea- 
soning and  expressly  found  a  right  to  counsel  at  parole  revocation  proceedings: 
People  ex  ret.  Combs  v.  La  Vallee,  29  App.  Div.  2d  128,  286  N.Y.S.2d  600  (1968); 
Commonwealth  v.  Tinson,  433  Pa.  328,  249  A.2d  549   (1969). 

154.  406  F.2d  681,  684  (10th  Cir.  1969). 
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counsel  throughout  the  parole  revocation  proceedings,  and  equal  protection 
requires  that  counsel  be  appointed  to  represent  indigent  parolees.^''"' 

Confrontation  of  Witnesses.  Aside  from  the  usual  constitutional  argu- 
ments against  including  the  right  to  confront  and  cross-examine  witnesses 
as  a  requirement  of  due  process,  there  have  also  been  policy  arguments 
advanced.  First,  it  is  asserted  that  witnesses  are  fearful  of  testifying  against 
a  convict,  thereby  necessitating  secret  investigations.  Furthermore,  if  wit- 
nesses knew  they  would  be  cross-examined  and  forced  to  confront  the 
convict,  they  would  be  discouraged  from  giving  any  information  to  the 
parole  board,  thereby  creating  an  undue  administrative  burden.  It  is  also 
contended  that  the  type  and  extent  of  the  information  necessary  for  a 
decision  by  the  board  are  not  amenable  to  open  testimony  or  cross-examina- 
tion, and  that  to  restrict  the  sources  of  the  board  to  only  that  information 
which  can  be  cross-examined  would  create  great  difficulties  for  the  board."® 
The  ultimate  result,  it  is  contended,  would  be  that  "the  resulting  burdens  of 
administration  on  the  commission  and  its  desire  to  protect  the  public  would 
undoubtedly  discourage  the  commission  from  granting  many  paroles  that 
it  otherwise  would  grant."^''' 

Although  granting  this  right  may  create  some  additional  burden  on 
parole  boards,  the  Supreme  Court  has  "frequently  emphasized  that  the  right 
to  confront  and  cross-examine  witnesses  is  a  fundamental  aspect  of  pro- 
cedural due  process."^ ^®  In  situations  where  liberty  was  involved,  the  Court 
has  held  that  "an  order  of  commitment  to  a  state  institution  cannot  be 
sustained  in  the  absence  of  sworn  testimony  subjected  to  the  opportunity  for 
cross-examination  in  accordance  with  our  law  and  constitutional  require- 
ments."^'^^^  This  fundamental  right  attaches  "not  only  in  criminal  cases,  .  .  . 
but  also  in  all  types  of  cases  where  administrative  and  regulatory  actions 
[are]  under  scrutiny."^  ^" 

In  requiring  "rudimentary"  due  process  for  welfare  revocation,  which 

155.  Earnest  v.  Willingham,  406  F.2d  681,  684-85  (10th  Cir.  1969);  Perry  v. 
Williard,  247  Ore.  145,  149,  427  P.2ci  1020,  1022-23  (1967).  It  is  true  that  many 
courts  have  read  Mempa  narrowly  and  refused  to  apply  it  to  counsel  at  state  parole 
revocation  proceedings.  E.g.,  Earnest  v.  Willingham,  406  F.2d  681,  682-83  (10th  Cir. 
1969).  However,  the  prior  decisions  have  not  considered  the  question  of  the  right 
to  counsel  at  such  proceedings  in  the  context  of  the  overall  requirements  of  procedural 
due  process.  Nor  have  those  cases  expressly  considered  the  impact  of  Gault  in  the 
parole  revocation  field.  The  court  in  Alvarez  v.  Turner,  422  F.2d  214,  218  (10th 
Cir.  1970)  did  consider  Gault.  The  parolees  had  been  represented  by  appointed 
counsel  at  the  Utah  state  parole  revocation  hearings  pursuant  to  the  Utah  Parole 
Board's  recently  amended  rules  and  regulations.  The  court,  however,  rejected  the 
argument  that  Gault  and  Mempa  also  required  rights  of  confrontation,  cross-examina- 
tion, and  compulsory  process.   Id.  at  215  n.l,  218. 

156.  Hyser  v.  Reed,  318  F.2d  225   (D.C.  Cir.  1963). 

157.  In  re  Varner,  166  Ohio  St.  340,  345,  142  N.E.2d  846,  849  (1957).  For 
a  complete  discussion  of  these  arguments,  see  Sklar,  Law  and  Practice  in  Probation  and 
Parole  Revocation  Hearings,  55  J.  CRIM.  L.C.  &  P.S.  175   (1964). 

158.  Jenkins  v.  McKeithen,  395  U.S.  411,  428  (1969). 

159.  In  re  Gault,  387  U.S.  1,  57   (1967). 

160.  Greene  v.  McElroy,  360  U.S.  474,  496-97  (1959);  accord,  Willner  v. 
Comm.  on  Character,  373  U.S.  96,  103,  107-08  (1963)  (majority  and  concurring 
opinions). 
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included  the  right  to  confront  and  cross-examine  witnesses,  the  Supreme 

Court  stated  that: 

[Tjhe  interest  of  the  eligible  recipient  in  uninterrupted  receipt  of 
public  assistance,  coupled  with  the  State's  interest  that  his  payments 
not  be  erroneously  terminated,  clearly  outweighs  the  State's  com- 
peting concern  to  prevent  any  increase  in  its  fiscal  and  administra- 
tive burdens.""'^ 

If  this  same  balancing  process  is  applied  to  parole  revocation  proceedings, 
the  requirement  of  an  opportunity  to  confront  witnesses  becomes  inescapable. 
The  parolee  has  an  obvious  interest  in  avoiding  an  erroneous  deprivation 
of  his  liberty.  The  state  shares  this  interest,  and  has  the  further  interests 
of  rehabilitating  the  parolee  and  avoiding  the  increased  cost  which  results 
from  maintaining  an  individual  in  prison  rather  than  supervising  him  on 
parole.  When  these  interests  are  weighed  against  the  administrative  burden 
which  the  parole  board  would  face,  it  is  apparent  that  the  due  process  re- 
quirement of  an  opportunity  to  confront  witnesses  is  even  more  important 
in  parole  revocation  proceedings  than  it  is  in  welfare  hearings. 

The  need  for  confrontation  and  cross-examination  at  parole  revocation 
proceedings  is  particularly  great  where  the  alleged  violation  is  not  established 
by  a  conviaion  for  a  crime  committed  while  on  parole,  the  parolee  denies 
the  charges  against  him,  and  the  alleged  misconduct  consists  of  vague 
allegations  such  as  associating  with  ex-convicts.  Frequently  the  board's 
source  of  information  and  sole  foundation  for  the  allegation  of  parole  viola- 
tion is  a  confidential  informant  in  the  form  of  anther  parolee  who  is  hoping 
that  the  board  will  overlook  one  of  his  own  infractions  committed  while  on 
parole.  Obviously  such  informants'  fidelity  to  truth  must  be  measured  by 
their  desire  to  obtain  or  retain  their  own  conditional  liberty.  Nevertheless, 
absent  the  right  of  confrontation  and  cross-examination,  parolees  may  spend 
several  years  behind  bars  because  of  their  inability  to  effectively  challenge 
their  accusers. 

Compulsory  Process.  It  should  be  noted  that  the  federal  parole  statute 
contains  no  provision  investing  the  parole  board  with  subpoena  power. 
Furthermore,  the  court  in  Hyser  v.  Reed}"-  declined  to  read  such  authority 
into  the  statute,  and  refused  to  hold  that  the  right  of  compulsory  process  was 
constitutionally  required.  The  court  reasoned  that  to  do  so  would  "imply 
that  revocation  hearings  are  comparable  to  criminal  prosecutions  rather  than 
to  adininistrative  processes  within  the  framework  of  prisoner  rehabilitation 
and  penal  administration."'"'  The  court  concluded  that  such  an  implication 
would  restria  the  flexibility  of  the  board,  since  by  avoiding  any  admission 
of  similarity  to  criminal  proceedings,  the  board  may  consider  all  types  of 
communications,  including  those  which  would  be  hearsay  in  the  evidentiary 


161.  Goldberg  v.  Kelly,  397  U.S.  254,  266  (1970). 

162.  318  F.2d  225  (D.C.  Cir.  1963). 

163.  Id.  at  240. 
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sense.  Unfortunately,  the  court  failed  to  realize  that  the  consequences  of  the 
proceedings,  and  not  the  presence  or  absence  of  compulsory  process,  make 
them  "comparable  to  criminal  prosecutions." 

Apparently,  most  courts  have  failed  to  realize  that  what  is  at  stake  in 
a  revocation  hearing  is  the  same  as  what  is  at  stake  in  a  criminal  trial — 
liberty.  When  the  burdens  on  the  potential  witness  and  the  board  are  balanced 
against  the  gravity  of  the  potential  consequences  there  is  no  question  that 
rudimentary  due  process  requires  not  only  the  right  to  produce  voluntary 
witnesses,  but  also  the  right  to  subpoena.  The  parolee's  liberty  should  not 
be  dependent  upon  a  potential  witness'  whimsical  decision  as  to  whether  he 
will  "voluntarily"  testify  concerning  facts  which  are  within  his  knowledge  and 
which  will  verify  the  parolee's  contentions.  Furthermore,  although  com- 
pulsory process  should  be  recognized  as  being  required  by  due  process 
whether  or  not  a  local  hearing  is  permitted,  it  is  clear  that  the  subpoena 
power  is  even  more  crucial  to  the  parolee  when  the  revocation  hearing  is 
held  at  a  time  and  a  place  distant  from  the  occurrence  of  the  alleged  parole 
violation.^  ^* 

If,  however,  a  state  parole  board  is  already  empowered  to  subpoena 
witnesses,"'^  a  legislative  intention  is  expressed  that  parole  proceedings, 
including  revocation,  shall  no  longer  be  conducted  in  the  absence  of  the 
testimony  of  live  witnesses.  The  board,  of  course,  cannot  discriminate 
against  the  parolee  and  use  this  authority  in  support  of  its  case  against 
him  while  denying  the  parolee  equal  access  to  this  authority  to  compel  wit- 
nesses to  testify  in  defense  of  the  charges  against  him.^"'^  Nor  can  the  parole 
board  deny  access  to  this  authority  to  parolees  whose  parole  was  revoked 
prior  to  the  enactment  of  such  a  power,  while  affording  such  rights  to 
parolees  whose  revocation  proceedings  occur  after  that  date.  Such  an 
arbitrary  classification  would  clearly  be  a  denial  of  equal  protection  of  the 
laws.^^' 

In  Alvarez  v.  Turner^'''^  the  Tenth  Circuit  held  that  praaice  of  the  Utah 
Parole  Board,  which  allowed  financially  able  parolees  to  produce  voluntary 
witnesses  at  their  revocation  hearings,  can  be  a  denial  of  equal  protection 
vis-a-vis  indigent  parolees.   Even  absent  a  formal  statute  or  regulation  sanc- 


164.  See  pp.  000  supra. 

165.  For  example,  Colorado  provides  that: 

The  board  shall  have  the  power,  in  the  performance  of  official  duties, 
to  issue  subpoenas,  compel  the  anendance  of  witnesses,  and  the  production 
of  books,  papers,  and  other  documents  pertinent  to  the  subjea  of  its  inquiry 
and  to  administer  oaths  and  take  the  testimony  of  persons  under  oath. 
Colo.  Rev.  Stat.  Ann  §  39-18-1(7)   (Supp.  1969). 

166.  Cf.   Washington    v.    Texas,    388   U.S.    14,    22-25     (1967)     (majority    and 
concurring  opinions ) . 

167.  See  Stapf  v.  United  States,  367  F.2d  326,  329  (D.C.  Cir.  1966). 

168.  422  F.2d  214,  219  (10th  Cir.  1970). 
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tioning  this  practice,  the  court  held  that  equal  protection  would  require  the 
board  to  provide  the  indigent  parolee  with  funds  to  bear  the  expenses  of 
producing  voluntary  witnesses. 

Record  for  Review.  Specht  v.  Patterson^'-''  involved  a  situation  analogous 
to  parole  revocation  proceedings,  where  individuals  were  sentenced  to 
indefinite  periods  of  incarceration  based  on  a  factual  determination  indepen- 
dent of  an  original  criminal  conviction.  The  Supreme  Court  held  that  due 
process  required  "findings  adequate  to  make  meaningful  any  appeal  that 
is  allowed."' '°  While  no  meaningful  review  of  parole  revocation  pro- 
ceedings'"' is  allowed  in  most  state  courts,  the  Tenth  Circuit  has  recognized 
that  parole  revocation  may  not  be  made  arbitrarily  and  capriciously.''-  This 
would  seem  to  necessitate  some  type  of  adequate  record. 

It  may  be  true  that  the  type  of  information  used  by  parole  boards  is  of 
a  more  intimate  nature  than  normal  trial  evidence.  It  may  also  be  true 
that  if  all  communications  used  by  the  parole  board  are  divulged  to  the 
parolee,  potential  informants,  fearing  repercussions,  will  be  discouraged  from 
coming  forward  with  information  damaging  to  the  parolee.' '"  However,  the 
language  of  Gault  indicates  that  "the  consequences  of  failure  to  provide  an 
appeal,  to  record  the  proceedings,  or  to  make  findings  or  state  the  grounds" 
for  revocation,  are  "to  throw  a  burden  upon  the  machinery  for  habeas  corpus, 
to  saddle  the  reviewing  process  with  the  burden  of  attempting  to  reconstruct 
a  record,"  and  to  require  the  testimony  of  the  members  of  the  parole  board, 
under  cross-examination,  as  to  the  events  that  took  place  at  the  hearing.'"* 

Therefore,  in  addition  to  the  rights  enumerated  above,  due  process 
requires  findings  of  fact  in  support  of  the  board's  determination  that  a  viola- 
tion of  conditions  of  parole  has  occurred,  a  transcript  of  the  proceedings 
before  the  board  and  preservation  of  and  access  by  the  parolee  and  his 
attorney  to  all  records  relied  on  by  the  board  in  reaching  its  determination. 


169.  386  U.S.  605   (1967). 

170.  Id.  at  610. 


17l'.  E.g.,  Folks  V.  Patterson,  159  Colo.  403,  412  P.2d  214  (1966);  Berry  v. 
Bd.  of  Parole,  148  Colo.  547,  367  P.2d  338  (1961);  Bussey  v.  Sacks,  172  Ohio  St. 
392,  176  N.E.2d  220  (1961).  ,     ^.      ,^^^^     ^^^.„. 

172.  Alvarez  v.  Turner,  422  F.2d  214,  221  (10th  Cir.  1970);  Williams  v. 
Patterson,   389   F.2d   374    (10th  Cir.   1968);   Hutchison   v.   Patterson,  267    F.   Supp. 

433  (D.  Colo.  1967).  ,  ,  „      ,     „  ■       u      ■ 

173      See  Sklar,  Law  and  Practice  in  Probation  and  Parole  Revocation  Hearings, 

55  J.  Crim.  L.C.  &'p.S.  175  (1964).  ,  , 

11  A.  In  re  Gault,  387  U.S.  1,  58  (1967).  These  problems  of  review  are  com- 
pounded in  Colorado  by  the  parole  board's  unreasonable  interpretation  of  COLO. 
Rev.  Stat.  Ann.  §  39-17-3  (Supp.  1969),  which  provides  that  the  records  of  the 
parole  board  shall  be  "confidential  in  character,"  as  precluding  access  by  even  the 
parolee  or  his  legal  representative. 
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III.    Differences  Between  Probation""^ 
AND  Parole  Revocations — A  Denial  of  Equal  Protection 

"[I]f  the  situation  is  analyzed  realistically,  there  appears  to  be  no  real 
basis  for  .  .  .  distinctions"  between  probation  and  parole.' '''  In  his  compre- 
hensive study  of  the  legal  problems  of  correction  made  on  behalf  of  the 
Joint  Commission  on  Correctional  Manpower  and  Training,  Professor  Cohen 
concluded  that  despite  some  differences 

it  is  clear  that  probation  and  parole  "now  share  precisely  the  same 
goals  and  use  precisely  the  same  techniques  ..."  Both  devices 
pursue  the  goals  of  rehabilitation,  surveillance,  and  economy;  both 
assist  the  agencies  of  law  enforcement,  prosecution,  and  institutional 
confinement;  conditions  are  attached  to  the  grant  of  either;  the 
community  serves  as  the  correctional  arena  in  both;  and  the  in- 
dividual is  in  each  case  under  the  supervision  of  someone  who 
has  access  to  coercive  authority. 

.  .  .  Indeed  ...  the  legal  issues  involved  in  the  granting, 
supervision,  and  termination  of  probation  and  parole  are  virtually 
identical.  The  legally  relevant  situation  involves  authoritative 
decision-makers  exercising  a  vast  discretion  within  a  broad  statu- 
tory framework  in  the  regulation  of  individuals  who  are  convicted 
of  a  crime  aiid  tvho  either  desire  their  liberty  or  who  seek  to 
retain  it}''' 

•or   these   reasons.   Professor   Cohen   stated   that   "it   seems    impossible   to 
atisfactorily   distinguish   parole   revocation    from    probation   revocation."^'* 

Indeed  Chief  Justice  Burger,  writing  for  the  majority  in  Hyser  v. 
\eed^'^  while  a  circuit  judge,  recognized  that  the  "legal  proceeding  most 
Dmpa-able  to  revocation  of  parole  is  revocation  of  probation."^*"    Judge 


175.  For  example,  under  Colorado's  statutes,  judicial  decisions  and  practice,  a 
obationer  who  is  facing  the  possible  revocation  of  his  conditional  liberty  is  afforded 
full  panoply  of  procedural  rights  at  the  probation  revocation  proceedings,  regardless 

whether  either  the  imposition  or  the  execution  of  the  original  sentence  was 
spended.  COLO.  Rev.  Stat.  Ann.  §  39-16-6  (1963).  Following  his  arrest  as  an 
leged  probation  violator,  a  probationer  may  be  admitted  to  bail  pending  final  judicial 
termination  of  the  charges  against  him.  COLO.  REV.  Stat.  Ann.  §  39-16-9(3) 
963).  Before  probation  may  be  revoked  a  "hearing"  must  be  conducted  and  the 
urt  must  determine  that  "a  violation  of  the  conditions  of  such  probation  has  been 
mmined."  COLO.  Rev.  Stat  Ann.  §  39-16-9(2)  (1963).  At  such  a  hearing, 
orn  testimony  is  presented  by  the  probation  authorities  in  support  of  the  allegations 

violations  of  conditions  of  probation  and  the  probationer  is  permitted  to  present 
orn,  live  testimony  of  himself  and  witnesses  on  his  behalf  in  defense  of  the  charges 
ainst  him.  He  may  also  be  represented  by  counsel.  Jesseph  v.  People,  164  Colo. 
2,  317,  435  P.2d  224,  226  (1967)  (dissenting  opinion).  He  is  also  afforded  an 
portunity  to  cross-examine  the  probation  officer  and  any  other  wimesses  against  him. 
)ldren  v.  People,  452  P.2d  28,  30  (Colo.  1969).  None  of  these  rights  are  afforded 
sged  parole  violators  at  patole  revocation  proceedings  in  Colorado. 

176.  Baine  v.  Beckstead,  10  Utah  2d  4,  9,  347  P.2d  554,  558  (1959). 

177.  Cohen  at  26-27. 

178.  Id.  at  57. 

179.  318  F.2d  225  (D.C.  Cir.  1963) 

180.  Id.  at  236. 
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Burger  reasoned  that 

[w}hile  there  are  distinguishing  factors  between  probation 
and  parole,  the  underlying  purposes  are  closely  allied.  In  each  the 
entity  which  grants  is  the  entity  which  is  empowered  to  revoke.  In 
each  situation  the  revoking  authority  is  being  exercised  pursuant 
to  explicit  statutory  authority.  Moreover  that  power  is  being  exer- 
cised by  a  person  or  persons  experienced  in  sifting  and  weighing 
evidence  and  evaluating  the  factors  involved  in  the  grant  or  revoca- 
tion of  conditional  freedom.^ ®^ 

The  only  factual  distinction  between  a  parolee  and  a  probationer  is 
that  the  parolee  has  served  part  of  his  sentence  in  the  penitentiary  prior 
to  receiving  his  conditional  release,  whereas  the  probationer  obtains  his 
conditional  freedom  without  prior  incarceration.  Several  recent  decisions 
have  held,  in  analogous  situations,  that  prior  incarceration  is  an  insufficient 
and  irrational  basis  for  discriminating  between  otherwise  similarly  situated 
individuals  who  face  loss  of  or  increased  restrictions  upon  their  liberty. 

In  Baxstrom  v.  Herold,^^-  the  Supreme  Court  held  that  a  New  York 
statutory  procedure,  whereby  a  prisoner  was  civilly  committed  to  a  mental 
institution  at  the  expiration  of  his  sentence  without  the  jury  review  which 
is  available  to  all  others  civilly  committed,  was  a  denial  of  equal  proteaion 
of  the  laws.  The  state  had  sought  to  justify  its  discrimination  on  the  grounds 
that  Baxstrom  was  in  prison  as  a  result  of  a  criminal  conviction  at  the  time 
he  was  administratively  determined  to  be  mentally  ill  and  dangerous  to 
others.  The  court  found  this  contention  "untenable:" 

The  capriciousness  of  the  classification  employed  by  the  State 
is  thrown  sharply  into  focus  by  the  fact  that  the  full  benefit  of  a 
judicial  hearing  to  determine  dangerous  tendencies  is  withheld 
only  in  the  case  of  civil  commitment  of  one  awaiting  expiration 
of  penal  sentence.  A  person  with  a  past  criminal  record  is  presently 
entitled  to  a  hearing  on  the  question  whether  he  is  dangerously 
mentally  ill  so  long  as  he  is  not  in  prison  at  the  time  civil  commit- 
ment proceedings  are  instituted.  Given  this  distinaion,  all  sem- 
blance of  rationality  of  the  classification,  purportedly  based  upon 
criminal  propensities,  disappears.^ ^^ 

In  Specht  v.  Patterson^^*  the  Supreme  Court  held  that  a  defendant 
convicted  of  indecent  liberties  under  one  statute,  could  not  have  his  depriv- 
ation of  liberty  extended  to  an  indefinite  sentence  under  Colorado's  Sex 
Offenders  Act^^^  without  a  hearing  in  conformity  with  the  requirements  of 
due  process.  The  Court  reasoned  that  the  determination  that  Specht  was  a 


181.  Id.    See  Rose  v.  Haskins,  388  F.2d  91.  103    (6th  Cir.  1968)    (dissenting 
opinion) . 

182.  383  U.S.  107.  110  (1966). 

183.  Id.  at  114-15. 

184.  386  U.S.  605  (1967). 

185.  Colo.  Rev.  Stat.  Ann.  §  39-19-1  (1963). 
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sex  offender  was  a  "new  finding  of  fact  .  .  .  that  was  not  an  ingredient 
of  the  offense  charged."^^*^ 

The  combination  of  Baxstrovi  and  Specht  was  recently  applied  in  Shone 
V.  Maine}^'  There  the  court  held  that  the  transfer  of  a  juvenile  offender, 
from  a  boys'  training  center  to  which  he  had  originally  been  committed  to  a 
funaionally  distinct  mens'  correctional  center,  based  on  an  administrative 
determination  of  incorrigibility  without  a  judicial  hearing  required  for  those 
committed  to  the  mens'  institution  who  were  not  being  transferred  from 
the  boys'  training  center,  violated  the  due  process  clause  and  equal  protection 
of  the  laws  under  the  United  States  Constitution.  Relying  on  Specht,  the 
court,  in  Shone,  stated: 

In  the  instant  case,  as  in  Specht,  the  fact  (incorrigibility)  that 
controlled  appellant's  ultimate  fate  (transfer  to  the  Correctional 
Center)  was  no  part  of  the  original  adjudication  as  to  whether  he 
was  a  juvenile  offender.  Instead,  he  was  subjected  to  a  new 
decision  by  a  new  decision-maker  on  the  basis  of  conduct  com- 
mitted after  his  placement  in  the  Training  Center.'^^ 

In  applying  Baxstrom,  the  court  recognized  the  principle  that 

where  judicial  procedures  exist  for  determining  the  suitability  issue 
for  one  class,  a  less  fair  process  cannot  be  substituted  merely  because 
one  is  in  the  custodial  care  of  the  state.^*'' 

Hence,  the   First   Circuit   concluded   that 

Baxstrom  and  Specht  require  that  substantially  the  same  procedural 
protections  be  extended  to  a  juvenile  committed  to  the  Training 
Center  before  he  can  be  lawfully  transferred  to  a  functionally 
distina  institution  on  the  basis  of  a  critically  new  finding  of 
fact."" 

Similar  reasoning  was  also  applied  by  the  Supreme  Court  in  Rinaldi 
V.  Yeager^^^  to  strike  down  an  unreasonable  distinction  between  unsuccessful 
criminal  appellants  who  had  been  incarcerated  and  those  who  were  given 
a  suspended  sentence,  placed  on  probation,  or  sentenced  only  to  a  fine.  New 
Jersey  had  attempted  to  reduce  expenditures  by  requiring  prisoners  who 
took  an  unsuccessful  appeal  to  reimburse  the  state  for  the  cost  of  furnishing 
a  trial  transcript,  out  of  their  institutional  earnings.  Unsuccessful  appellants 
whose  sentencing  disposition  did  not  involve  incarceration  wtre  not 
similarly  taxed.  The  Court  held  the  applicable  New  Jersey  statute  uncon- 
stitutional as  a  denial  of  equal  protection  because  the  Court  found  no  rational 
basis  for  the  distinaion  between  appellants  who  were  in  prison  and  those 
who  were  not.^®^ 


186.  386  U.S.  605,  608  (1967). 

187.  406  F.2d  844  (1st  Cir.),  vacated,  as  moot,  396  U.S.  6  (1969). 

188.  Id.  at  847-48. 

189.  Id.  at  848. 

190.  Id. 

191.  384  U.S.  305   (1966). 

192.  Id.  at  308.  See  Shapiro  v.  Thompson,  394  U.S.  618,  633  n.ll   (1969). 
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These  principles  are  equally  applicable  to  conditional  release  revocation 
proceedings.  A  distinction  between  parolees  and  probationers  based  on  the 
fact  that  the  parolee  has  been  incarcerated  prior  to  being  conditionally 
released  is  irrational.'"'  Parole  revocation,  just  as  probation  revocation, 
requires  a  factual  determination  of  commission  of  conduct  not  involved 
in  the  original  criminal  conviction.'^'  Therefore,  the  denial  to  parolees  of 
the  enumerated  procedural  safeguards  afforded  probationers  in  the  same 
state  is  a  violation  of  due  process  and  equal  protection  of  the  laws.'*^' 

IV.    Conclusion 

Parole  revocation  proceedings  result  in  the  reincarceration  of  35-45% 
of  all  adult  offenders  released  on  parole.''"'  In  light  of  the  increasing 
emphasis  on  rehabilitation  of  the  offender  as  the  goal  of  corrections,  and 
on  the  use  of  the  community  rather  than  the  institution  as  the  milieu  for 
achieving  that  goal,  society  should  be  slow  to  recommit  a  parolee  to  prison 
absent  a  fair  determination  at  a  constitutionally  conducted  hearing  that  he 
has  in  fact  violated  the  terms  of  his  conditional  release.  At  a  time  when 
procedural  rights  are  increasingly  being  conferred  on  individuals  before 
they  can  be  subject  to  having  economic  benefits  rescinded,'^"  there  is  no 
rational  basis  for  denying  similar  safeguards  in  adjudicatory  proceedings 
where  liberty  is  at  stake.  Nor  is  there  any  legitimate  ground  for  continuing 
to  distinguish  between  tjpes  of  conditional  releases  where  the  only  difference 
is  that  the  parolee  has  been  in  prison  prior  to  receiving  his  conditional  free- 
dom, while  the  probationer  has  not.  Both  are  convicted  offenders  with  whom 
society  has  taken  risks  by  extending  restricted  liberty  in  an  effort  to 
reform  them.  Both  should  be  afforded  the  same  safeguards  before  society 
determines  that  the  experiment  in  rehabilitation  has  failed  and  a  lengthy 
prison  term  must  be  substituted. 


193.  See  Baxstrom  v.  Herold,   383  U.S.   107    (1966);   Rinaldi  v.   Yeager,   384 

'    194.  Specht  V.  Patterson,  386  U.S.  605   (1967);  Shone  v.  Maine,  406  F.2d  844 
(1st.  Cir.),  vacated  as  moot,  396  U.S.  6  (1969).  ^r^/-  ttc    ^ 

195.  Shone  v.  Maine,  406  F.2d  844   (1st.  Cir.),  vacated  as  moot,   396  U.b.  O 

(1969). 

196.  Task  Force  Report:  Corrections  at  62. 

197.  Goldberg  v.  Kelly,  397  U.S.  254  (1970). 
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APPENDIX 

Parole  Agreement 
TO  - CSP/CSR  NO 

The  Colorado  State  Board  of  Parole,  at  a  meeting  held  at  ...   

on having  considered  the  matter  of  your  parole  and  believing 

that  you  can  abide  by  the  conditions  thereof,  in  order  that  you  may  complete  your 

sentence  outside  of  an  institution,  hereby  grants  parole  to  you  effective    ...  

This  parole  is  granted  upon  your  agreement  to  abide  by  the  conditions 

thereof  and  a  violation  of  any  such  conditions  can  result  in  its  suspension  or 
revocation  or  both,  in  which  case  you  will  '..'e  returned  to  the  institution  from  which 
you  have  been  paroled  for  such  length  of  time,  as  the  Board  of  Parole  shall  decide. 

I  agree  to  abide  by  all  of  the  conditions  of  my  parole  hereinafter  set  forth,  and 
I  do  hereby  waive  extradition  to  the  Statv  of  Colorado  from  any  state  or  territory 
of  the  United  States  or  from  the  District  of  Columbia,  and  agree  that  I  will  not 
contest  any  effort  to  return  me  to  the  State  of  Colorado  at  any  time  before  the 
expiration  of  my  maximum  sentence.  I  have  read  or  have  had  read  to  me  this  entire 
document,  and  I  understand  the  conditions  and  the  waiver,  also  1  have  received 
a  copy  of  it. 


Signature  of  Parolee 

NOTARY  PUBLIC  

Date  - 


CONDITIONS  OF  PAROLE 

1.  RELEASE:    Upon   release   from   the   institution    from   which   the   person    is 

paroled,  the  parolee  shall  go  directly  to  as  designated  by  the  Board 

of  Parole  and  report  to  ,. 

2.  RESIDENCE:  The  parolee  may  not  change  (his  or  her)  place  of  residence 
or  leave  the  state  or  county  of  such  residence  without  the  written  approval  of  (his 
or  her)   Parole  Officer. 

3.  CONDUCT:  The  parolee  must  at  all  times  obey  all  state  or  federal  laws 
and  municipal  ordinances  and  conduct  (himself  or  herself)   as  a  good  citizen. 

4.  WORK:  The  parolee  must  as  soon  as  possible  commence  and  continue  in 
gainful  employment  or  attend  full  time  a  recognized  educational  institution.  Any 
change  of  employment  must  be  immediately  reported  to  and  approved  by  (his  or  her) 
Parole  Officer. 

5.  REPORT:  The  parolee  must  submit  a  written  monthly  report  of  (his  or 
her)  activities  to  (his  or  her)  Parole  Officer  on  a  form  supplied  by  the  Department 
of  Parole.  This  report  shall  be  due  not  later  than  the  fifth  day  of  the  calendar 
month  succeeding  the  month  covered  by  the  report  and  the  report  shall  be  true, 
correct  and  complete  in  all  respects.  The  parolee  will  also  report  in  person  when 
directed  by  the  Parole  Officer,  and  allow  the  Parole  Officer  to  visit  the  parolee  at 
the  Parole  Officer's  direction. 

6.  COOPERATION  AND  ATTITUDE:  The  parolee  must  cooperate  at  all 
times  with  (his  or  her)  Parole  Officer  and  must  maintain  good  behavior  and  proper 
attitude. 

7.  ALCOHOLIC  BEVERAGES  AND  NARCOTICS:  The  parolee  shall  not 
drink  alcoholic  beverages  or  indulge  in  the  use  of  or  sale  of  narcotics. 

8.  WEAPONS:  The  parolee  shall  not  own,  possess,  use,  or  have  under  his 
control  any  firearms  or  other  deadly  weapons. 

9-  ASSOCIATES:  The  parolee  must  avoid  association  with  former  inmates 
of  penal  institutions  unless  such  association  is  approved  by  (his  or  her)  Parole  Officer 
in  writing,  and   (he  or  she)   must  avoid  association  with  individuals  of  bad  reputation. 

10.  MOTOR  VEHICLES:  The  parolee  may  not  purchase  or  otherwise  acquire 
any  motor  vehicle  or  operate  one  without  the  permission  of  (his  or  her)  Parole 
Officer,  in  which  case  (he  or  she)  must  also  possess  a  valid  operator's  license. 

11.  CIVIL  RIGHTS:  The  parolee  may  not  marry,  without  written  permission  of 
Parole  Officer,  or  engage  in  business  or  enter  into  contracts  other  than  contracts  of 
employment  withoi"  the  permission  of  (his  or  her)  Parole  Officer. 

12.  RESTRICTED  TRAVEL:  The  parolee  shall  not  return  to  the  county  in 
which  (he  or  she)  was  imprisoned  without  permission  of  (his  or  her)  Parole  Officer. 

13.  PERMISSION  TO  SEARCH:  The  parolee  will  allow  a  parole  officer  to 
search  (his  or  her)  person,  vehicle,  or  residence  with  or  without  a  warrant  any  time 
(he  or  she)   is  requested  to  do  so. 

14.  ADDITIONAL  CONDITIONS: 


APPENDIX  13 

Excerpt  From  "Discretionary  Justice— A  Preliminary  Inquiry" 
(By  Kenneth  Gulp  Davis) 

The  United  States  Parole  Board.  An  outstanding  example  of  completely  un- 
structured disc-retionary  po%^-er  that  can  and  should  be  at  least  partially  struc- 
tS"s  that  of  the  United  States  Parole  Board.  In  granting  or  denying  parole, 
Srhoard  makes  no  attempt  to  structure  its  discretionary  ix)wer  through  rules 
i^licy  statements  or  guidelines;  it  does  not  structure  through  statements  of 
Sngs  and  Reasons;  it  has  no  system  of  precedents;  the  degree  of  openne^ 
of  prSe^ings  and  records  is  about  the  least  possible;  and  procedural  safe- 
SiardT^e  afmost  totally  absent.  Moreover,  checking  of  discretion  is  minimal 
Crd  members  do  not  check  each  other  by  deliberating  together  about  decisions 
SiistStVve  check   of  board   decisions   is   almost  nonexistent;   and  judicial 

review  is  customarilv  unavailable.  

"iSrboarS  makes  about  fifteen  thousand  decnsions  ^-/'£^L^l^^''^\Zl?es 
ine  Darole— an  average  of  about  fifty  per  working  day.  The  board  also  tixes 
eU^ibUitv^tes  in  some  cases,  prescribes  conditions  of  parole,  issues  warrants 
?or^rSing  parolees!  and  revokes  i>arole.  This  discussion  is  limited  to  the  main 
function  of  granting  and  denying  parole  soecific 

The  board  has  never  announced  rules,  standards,  or  guides.  Tlie  most  sP^^inc 
standaTis  the  statutory  provision.  reiK^ated  by  the  board's  ^^f^^f  f^f ' Jbft 
the  board  "may  in  its  discretion"  release  a  prisoner  on  parole  if  the  board 
finds  "a  reasonable  probability  that  such  prisoner  will  liv^e  and  remain  at  liberty 
w  thout  violating  the  laws"  and  that  "such  release  is  not  incompatible  with  the 
welfare  of  so  ■  efy  "  ^^'  The  board  has  never  public-ly  stated  any  substantive  prin- 
c  pes  that  guide  it  in  determining  the  probability  that  a  l^'\l?^^'J'''^,^,ZZt 
another  crime  or  whether  his  release  will  be  compatible  with  the  ^v  elf  are  of 
sSy  The  board  has  not  publicly  listed  the  criteria  that  are  considered  Nor 
^  it  even  tried  to  state  the  characteristics  of  cases  in  which  parole  will  obvi- 
Sy  bJgrant^  or  will  obviously  be  denied.  It  has  not  indicated  its  position 
Sresilct  to  major  patterns  of  cases  that  are  most  frequently  recurring. 

Sie  bXl  makes  no  attempt  to  evolve  principles  through  ^^^^-e-t.>case  adjudi- 
cation." It  does  not  select  specific  cases  raising  basic  questions  of  i>olicy  for 
SDeciallv  intensive  consideration  with  a  view  to  creating  a  useful  prec-edent. 

The  board's  system  is  the  same  for  easy  cases  as  for  hard  cases,  the  same 
for  appSum  of  old  ideas  as  for  development  of  new  ideas.  Each  n^ember  yo  es 
in  his  own  office  without  discussing  the  decision  with  his  colleagues.  Trouble- 
some pr^Wems  are  never  made  the  subject  of  board  meetings.  Board  members 
never  deliberate  together.  They  do  not  write  memoranda  discussing  pros  and 
S  They  think  separately.  They  vote  separately.  No  board  member  knows 
the  reasons  for  his  colleagues' votes.  ,        ^      ,.      i     „A^t^^ 

mat  has  just  been  said  seems  hard  to  believe.  But  the  board  i^t  on  y  admits 
the  facts  stated;  it  proclaims  them  in  print.  The  board  in  19(>t  published  a 
pamphlet  entitled  "Functions  of  the  United  States  Board  of  Parole,  in  which 
it  explained : 

*»  mit^if  former^  chairman  has  listed  the  criteria  as  follows  :  "Gravity  of  the  offense 

member  hk  keeper.  iiiMl  others."  Rlchnrd  A.  Ohappoll.  -Federnl  Parole.    37  F.R.D.  im.  ill) 
"ii''5ic'o';'r^^;';r,'r'a,r,"K'oi.'";t""£ra  ,n.y  h..^  «  '■>?  V' ,f l<;>ffi'l;>'frfe'4  "i'^' 

p'sf.i;c1L.r^rTi„;:■;l^.';fL-;a,A\,x^'.•i»;ifSf^^ 
.Ts?.,iWTi''ri";Tr«i%?oiJ,r'i'Jp^";oKi,v^^ 
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Voting  is  done  on  an  individual  basis  by  each  member  and  the  Board  does 
not  sit  as  a  group  for  this  purpose.  Each  member  studies  the  prisoner's  file  and 
places  his  name  on  the  official  order  form  to  signify  whether  he  wishes  to  grant 
or  deny  parole.  The  reasoning  and  thought  which  led  to  his  vote  are  not  made  a 
part  of  the  order,  and  it  is  therefore  impossible  to  state  precisely  why  a  partic- 
ular prisoner  was  or  was  not  granted  parole." 

Because  no  one  ever  knows  the  reason  for  any  decision  of  the  board,  no 
prisoner  is  ever  told  why  the  board  has  denied  parole.  A  prisoner  who  is  sentenced 
to  fifteen  years  and  becomes  eligible  for  parole  after  five  years  iLsually  Itelieves 
that  the  court  has  disix)sed  of  five  years  of  his  life  and  that  the  board  has  power 
over  ten  years.  After  waiting  five  years,  he  is  notified  that  his  parole  has  been 
denied,  he  asks  why,  and  he  is  told  that  the  board  never  gives  rea.sons.  If  he 
presses  far  enough,  he  may  learn  that  the  board  itself  does  not  know  the  reason. 
But  the  board  keeps  asserting  that  its  purpose  is  to  rehabilitate  prisoners.  I 
wonder  whether  the  board  has  ever  inquired  into  the  effect  on  a  prisoner's 
rehabilitation  of  the  board's  refusal  to  give  him  any  reason  for  denying  him 
parole.** 

The  failure  to  state  reasons  has  additional  consequences.  Even  the  most 
flagrant  abuse  of  discretion  is  likely  to  go  uncorrected.  If  a  board  member  is 
in  such  a  hurry  to  get  to  his  golf  game  that  he  votes  in  sixteen  cases  without  look- 
ing inside  the  files,  no  one  under  the  board's  system  can  ever  know  the  difference, 
even  though  the  personal  liberty  of  sixteen  men  may  be  at  stake.  How  could  a 
board  member  have  less  incentive  to  avoid  prejudice  or  undue  haste  than  by  a 
system  in  which  his  decision  can  never  be  reviewed  and  in  which  no  one,  not 
even  his  colleagues,  can  ever  know  why  he  voted  as  he  did?  Even  complete  irra- 
tionality of  a  vote  can  never  be  discovered.  Should  any  men,  even  good  men,  be 
unnecessarily  trusted  with  such  uncontrolled  discretionary  power? 

The  Administrative  Procedure  Act,  fully  applicable  to  the  board,  provides: 
"Prompt  notice  shall  be  given  of  the  denial  in  whole  or  in  part  of  any  written 
application,  petition,  or  other  request  of  any  interested  person  made  in  connection 
with  any  agency  proceeding.  Except  in  affirming  a  prior  denial  or  where  the  de- 
nial is  self-explanatory,  the  notice  shall  be  accompanied  by  a  brief  statement  of 
the  grounds  for  denial."**  Prisoners  make  written  applications  for  parole.  I 
think  that  the  board's  failure  to  state  "grounds"  for  denying  applications  is  a 
clear  violation  of  the  act.  The  board  has  been  violating  the  act  ever  since  it  was 
enacted  in  1946. 

The  board  has  no  regard  for  the  advantages  of  openness.  Except  for  specified 
items  that  the  board  "may  in  its  discretion"  disclose  or  that  it  "will"  disclose 
to  a  "party  in  interest,"  all  parole  records  are  "strictly  confidential."  ^^  Especially 
interesting  is  the  explicit  provision  that  the  date  of  a  sentence,  which  is  avail- 
able to  the  public  in  court  records,  will  be  disclosed  only  to  a  party  in  interest. 
The  contrast  between  the  courts  and  the  board  is  striking:  Courts"  records,  in- 
cluding transcripts  of  evidence,  are  open  to  all ;  the  board's  records  are  almost 
entirely  closed.  The  Constitution  expressly  guarantees  a  right  to  a  "public"  trial, 
so  that  courts  will  have  incentive  to  avoid  arbitrariness,  even  though  other 
safeguards  are  so  plentiful ;  the  board  operates  in  secret,  where  its  arbitrariness 
cannot  be  observed  or  criticized,  even  though  other  safeguards  are  almost  totally 
absent.  Facts  bearing  on  details  of  crimes  committed,  especially  damaging  tx) 
the  individual's  privacy  and  his  chances  for  future  adjustment,  are  open  to 
the  public  in  court  records,  facts  about  his  prison  record,  disclosure  of  which  may 
have  little  effect  on  his  privacy  and  may  not  at  all  damage  his  future  adjust- 
ment, are  kept  "strictly  confidential." 

The  board's  .system  is  without  either  safeguards  or  check.  What  the  board 
calls  "hearings"  are  brief  interviews  and  disputes  of  fact  are  resolved  without 

*'  "In  Michigan  and  Wisconsin,  the  parole  boards  are  careful  to  explain  to  the  inmate  the 
reason  for  the  decision  reached.  They  are  esneciallv  careful  to  explain  parole  denials  and 
to  suKSest  what,  if  anything,  the  inmate  can  do  to  improve  his  chances  for  parole  later." 
Robert  O.  Dawson.  "The  Decision  to  Grant  or  Deny  Parole  :  A  Study  of  Parole  Criteria  in 
Law  and  Practice."  1<»66  Wash.  ITniv.  L.Q.  24.S.  .'{02. 

<»5  U.S.C.  S  55.5(e).  The  Ipgislatlve  history  fully  supports  the  literal  words  of  the 
statute.  Both  the  Senate  committee  and  the  House  committee  said  :  "This  subsection 
affords  the  parties  in  any  apency  proceeding,  whether  or  not  formal  or  upon  hearinK.  the 
npht  to  prompt  action  upon  their  reiiuests,  immediate  notice  of  such  action  and  a  state- 
nient  of  the  actual  grounds  therefor.  The  latter  should  in  any  case  be  sufficient  to  apprise 
the  party  of  the  basis  of  the  denial."  Senate  Documents,  No.  248,  79th  Cone,  2d  Sess. 
(iJ4r>)  206.  2r>5.  This  jilainly  means  that  a  i)risoner  who  makes  written  application  for 
parole  is  entitled  to  have  "a  statement  of  actual  grounds"  of  the  denial,  "whether  or  not 
the  proceeding  is  formal  or  upon  hearing." 

^28CFR  §  2.48. 
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trials  The  board  denies  interviews  in  some  cases.  Tlie  staff  is  insufficient,  says 
tlie  cluiirman  of  the  board,  but  he  aclinowledges  tliat  the  board  has  never  aslied 
for  an  appropriation  that  will  permit  interviews  in  all  cases.  Board  members 
cannot  check  each  other  because  they  do  not  know  each  other's  reasons.  Admin- 
istrative review  is  Uieoretically  possible  but  almost  never  occurs.  And  because 
parole  is  deemed  only  a   privilege,   the  courts  refuse  to  review  for  abuse  of 

*The  board  in  mv  opinion  should  (a)  develop  open  standards,  as  specific  as 
feasible  to  guide  its  decisions,  (b)  state  findings  and  reasons  when  parole  is 
denied  and  when  it  is  granted  on  the  basis  of  a  iMjlicy  determination  that  may 
have  value  as  a  preiedeiit.  (c)  oi>en  proceedings  and  records  to  the  public  except 
to  the  extent  that  coutidentiality  is  essential,  (d)  develop  a  system  of  open 
precedents,  and  (e)  move  toward  group  decisions  made  by  members  who 
deliberate  together.  In  addition,  (f)  courts  should  review  parole  denials  tor 
errors  of  law,  unfair  procedure,  or  abuse  of  discretion. 

(a)  Although  discretion  obviously  cannot  be  supplanted  with  rules  for  grant- 
ing or  denying  parole,  much  can  be  done  to  move  in  the  direction  of  rules. 
Criteria  can  be  stated  to  govern  extreme  cases  either  way— those  in  which  parole 
clearly  should  be  granted  or  denied.  Guides  can  be  formulated  for  some  ot  Uie 
most  usual  factual  patterns.  A  pamphlet  published  in  1963  by  the  Advis^ory 
Council  on  Parole  of  the  National  Council  on  Crime  and  Delinquency,  entitled 
"Guides  for  Parole  Selection,"  demonstrates  the  feasibility  of  guides,  and  I  think 
a  good  agency   over  a  period  of  time  could  push  that  thinking  a  good  deal 

further  '^ 

(b)  i  think  that  justice  requires  that  a  prisoner  be  told  the  reasons  for  a 
denial  of  parole,  with  rare  exceptions,  as  when  a  psychiatric  condition  otherwise 
requires  Withholding  reasons  is  likely  to  harm  the  rehabilitation  process,  state- 
ment of  findings  and  reasons  will  not  assure  fairness  of  the  decision,  but  it  will 
pull  in  that  direction.  A  member  who  merely  votes  yes  or  no,  with  no  findings 
or  reasons  mav  in  human  fashion  give  in  to  emotions  or  whims.  Subjecting  his 
findings  and  reasons  to  the  view  of  outside  criti-s— and  inside  critics— may 
cause  him  to  trv  to  make  his  action  appear  rational,  and  the  easiest  way  to 
appear  rationafis  usually  to  be  rational.  Furthermore,  equal  justice  will  be 
more  likely  if  cases  can  be  compared.  ^  .,      ,        ^. 

(c)  Openness  alone  could  have  a  great  effect  upon  the  quality  of  the  board  s 
performance.  The  board  is  almost  completely  immune  to  criticism  by  anyone ;  it 
should  not  be.  Openness  should  serve  as  a  protection  against  administrative 
arbitrariness,  in  tht?  same  way  that  the  constitutional  guarantee  of  a  "Public 
trial  is  designed  as  a  protection  against  judicial  arbitrariness.  The  board  should 
no  longer  assume  that  all  processes  and  all  records  should  be  closed  unless  a 
special  reason  calls  for  opening  them ;  it  should  assume  that  all  processes  and 
all  records  should  be  open  unless  a  special  reason  calls  for  closing  them.  Ihe 
Information  Act,'"  after  all,  so  requires  with  respect  to  records.  The  problem  ot 
specifically  what  information  and  processes  should  be  open  or  closed  is  a  large 
one;  some  facets  of  it  may  perhaps  be  solved  by  a  system  of  using  numbers 
instead  of  names  for  classes  of  information.  ,        .-, 

(d)  111  a  good  svstem,  the  board's  efforts  to  develop  standards  and  guides 
should  interact  with  its  efforts  to  establish  precedents  through  giving  special 
consideration  to  cases  which  rai.se  basic  or  recurring  problems.  But  even  apart 
from  such  special  cases,  eiiual  justice  requires  the  board  to  strive  for  consistency. 
The  system  of  secret  and  unexplained  decisions  neither  rewards  the  mental  effort 
rtHiuired  for  such  striving  nor  penalizes  the  lack  of  such  effort.  Open  precedents, 
perhaps  with  numbers  instead  of  names,  can  supply  the  needed  incentive. 
Priscmers  should  have  a  right  to  know  the  law  that  so  vitally  affects  them : 
"It  is  an  essential  element  of  justice  that  the  rules  and  processes  for  measuring 
parole  readiness  be  made  known  to  the  inmate.  .  .  .  One  can  imagine  nothing 
more  cruel,  inhuman,  and  frustrating  than  serving  a  prison  term  without  knowl- 
edge of  what  will  be  measured  and  the  rules  determining  whether  one  is  ready 
for  release."  '''  The  board's  standards,  guides,  and  precedent  cases  should  all  be 

•-•'  Sep  The  Challenge  of  Crime  in  a  Free  Society,  12:  "Just  as  carefully  formulated  and 
clearly  stated  law  enforcement  ix.li.ies  would  help  policemen,  charse  policies  would     e 
prosecutors   and    sentencing    policies    wuiiUl    help    jucU'es,    so    parole    l""l>cles^  \yould    help 
parole  boards  perform  their  delicate  and  important  duties.'    See  also  Dawson,     Ihe  Deci- 
sion to  Grant  or  Deny  I'arole,"  24:i. 

"-  '")  U  S  C   §  552 

i»  Porter,  Criteria  for  Parole  Selection.  Proceedings  of  American  Correctional  Associa- 
tion (1958),  227. 
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available  to  any  prisoner  who  wants  to  see  them,   although   the  individuals 
involved  need  not  be  identified. 

(e)  Obviously,  for  all  cases  that  present  problems,  as  distinguished  from  rou- 
tine eases  that  quickly  produce  unanimity  through  separate  voting,  board  mem- 
bers should  deliberate  together.  The  decision  in  each  problem  case  should  be  the 
product  of  group  thinking.  The  findings  and  reasons  in  such  cases  should  be 
those  of  a  majority  unless  a  majority  fails  to  find  a  common  position.  If  the  case 
load  so  retiuires,  board  members  should  sit  in  panels;  if  necessary  in  order  to 
secure  the  advantages  of  group  decisions,  panels  should  include  staff  members. 
For  problem  cases,  group  decisions  made  possible  through  subdelegation  are 
clearly  preferable  to  decisions  by  board  members  without  group  deliberation." 

(f)  The  courts  should  reexamine  their  long-standing  position  that  parole  is 
only  a  privilege  and  that  therefore  parole  decisions  are  not  reviewable  for  abuse 
of  discretion.^  The  principal  test  of  reviewability  should  be  the  need  or  lack  of 
need  for  what  the  judges  have  to  offer.  Because  parole  cases  involve  vital  inter- 
ests of  individuals,  and  because  the  performance  of  the  Parole  Board  seems  on 
the  whole  about  as  low  in  quality  as  anything  J  have  seen  in  the  federal  govern- 
ment, I  think  a  judicial  check  is  much  needed.  Judges  are  especially  well 
equipped  to  determine  whether  administrative  discretion  has  been  abused.  The 
mere  knowledge  of  board  members  and  staff  that  an  abuse  of  discretion  can  be 
l-rought  to  the  attention  of  a  reviewing  court  can  provide  new  incentives  for 
better  administrative  behavior. 

The  Parole  Board  can  easily  enhance  the  quality  of  justice  it  administers  if 
it  will  move  toward  open  standards  and  guides,  open  findings  and  reasons,  open 
proceedings  and  records,  open  precedents  and  group  decisions. 

"  As  of  ml(l-1968  the  board  has  changed  from  five-man  decisions  in  adult  cases  to  two- 
man  decisions,  so  that  each  member  decides  twenty  cases  per  day,  instead  of  fifty.  This 
change  seems  encouraging  But  reasons  are  not  yet  stated  for  denials. 

^  The  traditional  doctrine  is  embodied  in  such  cases  as  Richardson  v.  Rivers,  335  F.  2d 
996  (D.C.  Cir.,  1964).  and  Peterson  v.  Rivers,  350  F.  2d  457  (D.C.  Clr.,  1965),  denying 
review  on  the  ground  that,  as  stated  in  350  F.  2d  at  458.  "the  power  to  grant  parole  is 
committed  to  the  judgment  of  the  Parole  Board." 
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In  the 

October  Term,  1971 
No.  71-5103 


John  J.  Morrissey  and  G.  Donald  Booher, 

Petitioners, 

Lou  V.  Brewer,  Warden, 

Respondent. 


BRIEF  OF  THE  AMERICAN  CIVIL  LIBERTIES  UNION, 
AMICUS  CURIAE 


Interest  of  Amicus* 

The  American  Civil  Liberties  Union  is  a  natiomvide, 
non-partisan  organization  of  over  170,000  members  dedi- 
cated solely  to  preservation  of  the  liberties  safeguarded 
by  the  Bill  of  Rights.  During  its  fifty-one  year  existence 
the  ACLU  has  been  particularly  concerned  with  the  funda- 
mental guarantees  of  due  process  of  law  under  the  Four- 
teenth Amendment.  In  the  past  several  years,  the  ACLU 
has  also  become  involved  in  prisoners'  rights  cases  and 
with  bringing  the  protections  of  due  process  of  law  to  the 
prisons.  Mor?  recently,  a  National  Prisoners'  Rights 
Project  has  been  instituted  by  the  ACLU  to  increase  our 
commitment  to  this  area  of  crucial  national  concern.  Based 


*  Letters  of  consent  from  the  State  of  Iowa  and  from  counsel  for 
Petitioners  have  been  filed  with  the  clerk  of  the  Court. 
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on  our  experience,  we  feel  this  case  is  a  vitally  important 
one,  and  believe  that  our  brief  will  be  of  substantial  assis- 
tance to  the  Court, 

The  Question  Presented 

Whether  revocation  of  parole  or  probation^  without  no- 
tice of  charges  or  a  hearing  violates  the  Fourteenth 
Amendment  of  the  United  States  Constitution  by  depriv- 
ing a  person  of  liberty  without  due  process  of  law. 

I. 

Introduction, 

The  two  petitioners  in  this  case  were  granted  parole  by 
the  state  of  Iowa,  Subsequently,  each  was  arrested  as  a 
parole  violator  and  returned  to  prison.  Neither  was  given 
any  notice  of  the  reasons  for  revocation  of  their  parole 


^  Throughout  this  lirief,  arguments  will  be  made  which  apply  to 
the  revocation  of  both  probation  and  parole,  since  "(t)he  central 
fact,  which  applies  to  both  prol^ation  and  parole  revocations,  is 
that  revocation  is  the  event  which  operates  to  deprive  a  man  of  his 
liberty."  Goolshy  v.  Gagnon,  322  F.  Supp.  460,  463  (E.D.  Wis. 
1971).  This  proposition  is  widely  accepted.  See  Bcarden  v.  State 
of  South  Carolina,  443  F.2d  1090,  1097-98  (4th  Cir.  1971)  {en 
banc)  (Winter,  J.,  concurring"  in  part  and  dissenting  in  part)  ; 
United  States  ex  rcl.  Bey  v.  Connecticut  State  Board  of  Parole,  443 
F.2d  1079,  1087  (2d  Cir.  1971)  ;  Morrissey  v.  Brewer,  443  F.2d  942, 
959-960  (8th  Cir.  1971)  (Lav,  J.,  dissenting)  ;  Rose  v.  Haslins, 
388  F.2d  91,  98,  103  (6th  Cir.  1968)  (Celebrezze,  J.,  dissenting); 
United  States  ex  rel.  Carioscia  v.  Meisner,  331  F.  Supp.  635,  647 
(N.D.  111.  1971)  ;  People  ex  rel.  Menechino  v.  Warden,  27  N.Y.2d 
376,  267  N.E.2d  238,  241,  318  N.Y.S.2d  449  (1971);  Warren  v. 
Michigan  Parole  Board,  23  Mich.  App.  754,  179  N.W.2d  664,  670  n. 
22  (Ct.  App.  1970),  appeal  dismissed,  384  Mich.  812,  184  N.W.2d 
457  (1971)  ;  Comment,  Due  Process  and  Revocation  of  Conditional 
Liberty,  12  Wayne  L.  Rev.  638  (1966)  ;  S.  Rubin,  Due  Process  Is 
Required,  in  Parole  Revocation  Proceedings,  June  Federal  Proba- 
tion ^2,  ^5  (1963), 
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or  an  opportunity  to  contest  or  respond  to  the  charges. 
No  hearing  was  held,  no  witnesses  were  called  to  testify 
against  petitioners,  no  opportunity  to  summon  witnesses 
was  afforded  them.  No  counsel  was  allowed  to  assist  peti- 
tioners, no  findings  were  made  regarding  the  alleged  vio- 
lations.^ In  short,  each  man  was  snatched  off  the  streets 
and  summarily  returned  to  prison.^ 

Petitioners  in  this  case  each  had  jmrole  revoked  for 
technical  violations  involving  disputed  issues  of  fact.  Peti- 
tioner Booher  was  re-imprisoned  because  it  was  alleged 
that  he  left  the  territorial  limits  of  O'Brien  County  without 
permission,  and  obtained  a  driver's  license  under  an  as- 
sumed name  after  his  own  was  revoked.  Petitioner  Mor- 
rissey  was  re-imprisoned  on  charges  that  he  purchased  an 
automobile  under  an  assumed  name,  drove  a  car  without 
permission,  and  purchased  furniture  under  an  assumed 
name  to  obtain  credit.  Both  men,  when  they  finally  learned 
why  they  had  been  re-imprisoned,  denied  the  truth  of  the 
charges  against  them.  They  have  spent  the  last  three  years 
in  prison  on  the  basis  of  unproven  allegations  which  they 
wish,  but  have  never  been  allowed,  to  challenge. 

The  issue  jiresented  by  this  case  is  a  relatively  simple 
one :  is  the  Due  Process  Clause  of  the  Constitution  violated 
by  imprisoning  a  man  for  a  long  period  of  time  on  another 


2  See  Curtis  v.  Bennett,  256  loAva  1164,  131  N.W.2d  1  (1964), 
cert,  denied,  380  U.S.  958  (1965),  holding  that  Iowa  law  does  not 
require  a  hearing  upon  the  revocation  of  parole. 

^ "  .  .  .  the  probationer  may  be  'revoked'  at  an  ex  parte  proceed- 
ing and  learn  about  the  revocation  only  while  in  the  sheriff's  van 
on  the  way  to  prison.  If  he  is  told  Avhy  he  was  revoked,  he  may 
have  to  be  satisfied  with  the  answer  that  the  judge  did  not  feel  that 
he  was  making  a  satisfactory  adjustment."  F.  Cohen,  Sentencing, 
Probation  and  the  Rehabilitative  Ideal:  The  View  from  Mempa 
V.  Rhay,  47  Tex.  L.  Rev.  1  (1969). 
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man's  unsubstantiated  allegations  that  he  has  violated  a 
condition  of  his  parole? 

The  language  of  the  Fourteenth  Amendment  is  clear — 
a  man  cannot  be  deprived  of  his  liberty  without  due  process 
of  law.  Before  a  man  can  be  sent  to  prison,  our  most  funda- 
mental notions  of  fairness  require  at  the  very  least  that  he 
be  informed  of  the  charges  upon  which  he  is  being  im- 
prisoned and  that  he  be  afforded  the  opportunity  to  re- 
spond to  them.  Because  this  opportimity  was  denied  peti- 
tioners, they  have  been  unconstitutionally  imprisoned. 

11. 

The  seriousness  of  the  loss  of  a  man's  freedom,  funda- 
mental concepts  of  fairness,  and  basic  penological  goals 
of  rehabilitation  all  require  the  application  of  due  proc- 
ess before  the  revocation  of  probation  and  parole. 

An  overwhelming  number  of  State  and  Federal  courts, 
relying  primarily-  upon  Goldberg  v.  Kelly,  397  U.S.  254 
(1970)  and  Mempa  v.  Rhay,  389  U.S.  128  (1967),*  have 
come  to  recognize  that  the  deprivation  of  freedom  suffered 
by  a  person  whose  probation  or  parole  is  revoked  is  such 


*  Mempa  has  been  used  primarily  to  support  the  proposition  that 
due  process  requires  the  assistance  of  counsel  at  probation  and 
parole  revocation  hearings.  See  e.g.,  Gunsolus  v.  Gagnon,  10  Cr.  L. 
2282  (7th  Cir.  Dec.  28,  1971)  ;  United  States  ex  ret.  Bey  v.  Con- 
necticut State  Board  of  Parole,  suvra,  n.  1 ;  Hewett  v.  North  Caro- 
lina, 415  F.2d  1316  (4th  Cir.  1969)  ;  Ashworth  v.  Vnited  States, 
391  F.2d  245  (6th  Cir.  1968)  (per  curiam)  ■  Goolshy  v.  Gagnon, 
supra,  n.  1 ;  Scarpelli  v.  Gagnon,  317  F.  Supp.  72  (E.D.  Wis.  1970)  ; 
People  ex  ret.  Menechino  v.  Warden,  supra,  n.  1 ;  Warren  v.  Michi- 
gan Parole  Board,  supra,  n.  1 ;  Commonivealth  v.  Tinson,  433  Pa. 
328,  249  A.2d  549  (1969)  ;  Gargan  v.  State,  217  So.2d  578  (Ct.  App. 
Fla.  1969)  ;  State  v.  Seymour,  98  N.J.  Super.  526,  237  A.2d  900 
(1968). 
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a  grievous  loss  that  due  process  standards  must  be  applied 
to  the  proceedings/ 

As  the  Tenth  Circuit  Court  of  Appeals  said  recently,  in 
Murraij  v.  Page,  429  F.2d  1359,  1361-62  (10th  Cir.  1970) : 

The  interest  of  the  individual  parolee  is  obviously 
very  great.  He  has  been  found  guilty  of  a  crime, 
deemed  worthy  of  rehabilitation  and  consequently 
given  the  privilege  of  parole.  Parole  revocation  there- 
fore terminates  a  valued,  if  conditional,  liberty;  per- 
sonal freedom — whether  classified  as  a  grace,  privilege 
or  as  constructive  custody — has  been  unalterably  re- 
scinded. 

•       •       *  *       « 

Therefore  while  a  prisoner  does  not  have  a  constitu- 
tional right  to  parole,  once  paroled  he  cannot  be  de- 
prived of  his  freedom  by  means  inconsistent  with  due 
process.  The  minimal  right  of  the  parolee  to  be  in- 
formed of  the  charges  and  the  nature  of  the  evidence 
against  him  and  to  appear  and  be  heard  at  the  revoca- 
tion hearing  is  inviolate.  Statutory  deprivation  of  this 
right  is  manifestly  inconsistent  with  due  process  and 
is  unconstitutional.^ 


^  All  but  eight  states  afford  minimum  due  process  upon  the  revo- 
cation of  parole.  See  Appendix  A,  which  sets  forth  the  law  regard- 
ing parole  revocation  hearings  in  all  states. 

^Accord:  Gunsolus  v.  Gagnon,  supra,  n.  1  (due  process  requires 
counsel  at  probation  revocation  hearing)  ;  Bear  den  v.  South  Caro- 
lina, supra,  n.  1  (hearing  required  for  revocation  of  probation)  ; 
United  States  ex  rel.  Bey  v.  Connecticut  State  Board  of  Parole, 
supra,  n.  1  (due  process  requires  counsel  at  parole  revocation  hear- 
ing) ;  Hahn  v.  Burke,  430  F.2d  100  (7th  Cir.  1970)  (hearing  re- 
quired for  revocation  of  probation)  ;  Murphy  v.  Turner,  426  F.2d 
422  (10th  Cir.  1970)  ;  Alvarez  v.  Turner,  422  F.2d  214  (10th  Cir. 
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The  judicial  position  that  due  process  requires  a  hearing 
upon  the  revocation  of  probation  or  parole  is  supported 
by  virtually  all  those  who  have  studied  the  area.  The  Task 
Force  on  Corrections  of  the  President's  Commission  on 
Law  Enforcement  and  the  Administration  of  Justice  de- 
clared : 

[T]he  need  to  insure  that  coercive  decisions  vitally 
affecting  the  lives  of  offenders  are  not  made  through 
prejudice,  on  the  basis  of  inadequate  or  incorrect  in- 
formation, or  without  rational  relation  to  their  pur- 
poses or  justifications,  requires  significantly  greater 
safeguards  than  now  exist  in  most  correctional  sys- 
tems. President's  Commission  on  Law^  Enforcement 
and  Administration  of  Justice,  Corrections  13  (1967). 

The  Task  Force  recommended  that  all  decisions  which  po- 
tentially affect  conditional  liberty  be  rendered  only  after 
a  hearing: 

It  is  inconsistent  with  our  whole  system  of  govern- 
ment to  grant  such  uncontrolled  power  to  any  officials, 
particularly  over  the  lives  of  persons.    The  fact  that 


1970)  (minimum  due  process  hearing  required  for  revocation  of 
parole)  ;  Hewett  v.  North  Carolina,  supra,  n.  4  (due  process  requires 
counsel  at  probation  revocation  hearing)  ;  Fleenor  v.  Hammond, 
116  F.2d  982  (6th  Cir.  1941)  (hearing  required  for  revocation  of 
conditional  pardon)  ;  United  States  ex  rel.  Carioscia  v.  Meisner, 
supra,  n.  1  (due  process  required  for  parole  revocation  hearing)  ; 
Goolsby  V.  Gagnon,  supra,  n.  1  (hearing  required  for  revocation 
of  parole)  ;  Klotz  et  al.  v.  Ohio  Adult  Parole  Authority,  330  F. 
Supp.  665  (N.D.  Ohio  1971)  (urges  overruling  Rose  v.  Raskins, 
supra  and  requiring  hearing  for  revocation  of  parole)  ;  People  ex 
rel.  Menechino  v.  Warden,  supra,  n.  1  (due  process  requires  hearing 
with  counsel  before  parole  revocation)  ;  Warren  v.  Michigan  Parole 
Board,  supra,  n.  1  (due  process  requires  counsel  at  parole  revo- 
cation hearing)  ;  Chase  v.  Page,  456  P.2d  590  (Okl.  Cr.  1969)  (hear- 
ing required  for  revocation  of  parole) . 
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a  person  has  been  convicted  of  a  crime  should  not  mean 
that  he  has  forfeited  all  rights  to  demand  that  he  be 
fairly  treated  by  officials  .  .  . 

For  some  kinds  of  decisions,  such  as  decisions  to 
revoke  probation  or  parole,  offenders  should  be  ac- 
corded the  basic  elements  of  due  process,  such  as 
notice,  representation  by  counsel,  and  opportunity  to 
present  evidence  and  to  confront  and  cross  examine 
opposing  witnesses.  Id.  at  83,  84.^ 

This  view  is  supported  by  every  other  major  study  of  the 
criminal  law,  corrections,  and  due  process  to  discuss  this 
issue  in  the  last  few  years.  The  A.B.A.  Project  on  Mini- 
mum Standards  of  Criminal  Justice,  Standards  Relating 
to  Providing  Defense  Services  (Approved  Draft  1968), 
recommends  the  appointment  of  counsel  in  parole  revoca- 
tion proceedings,  clearly  envisioning  a  hearing  in  every 
such  instance.  The  American  Law  Institute's  Model  Penal 
Code  provides  for  a  hearing  in  every  parole  revocation, 
with  the  assistance  of  counsel.  American  Law  Institute, 
Model  Penal  Code,  §301.4,  §305.15(1)  (Proposed  Official 
Draft  1962). 

Commentators  further  agree  not  only  that  is  a  hearing 
on  parole  revocation  constitutionally  required,  but  that  it 
is  required  by  sound  penology  as  well.® 


^  See  also,  A.B.A.  Project  on  Minimum  Standards  of  Criminal 
Justice,  Standards  Relating  to  Probation  (Approved  Draft  1970)  ; 
President's  Commission  on  Law  Enforcement  and  the  Administra- 
tion of  Justice,  Corrections  (1967)  ;  President's  Commission  on  Law 
Enforcement  and  Administration  of  Justice,  The  Challenge  of 
Crime  in  a  Free  Society  (1967) . 

^  F.  Cohen,  Sentencing,  47  Tex.  L.  Rev.,  supra,  n.  3 ;  "VV.  Cohen, 
Due  Process,  Equal  Protection  and  State  Parole  Revocation  Pro- 
ceedings, 42  U.  Colo.  L.  Rev.  197  (1970)  ;  K.  Davis,  Administrative 
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This  overwhelming  concensus  as  to  the  need  for  a  hear- 
ing upon  revocation  of  probation  or  parole  demonstrates 
the  breadth  of  support  for  the  claim  that  failure  to  grant 
such  a  hearing  will  stifle  the  very  rehabilitative  processes 
which  both  the  parole  and  corrections  systems  are  intended 
to  foster.**  The  parolee  or  probationer  is  returned  to  so- 
ciety where  he  is  encouraged  to  adopt  its  values  and  its 
respect  for  human  dignity,  liberty  and  freedom.  For  so- 
ciety to  thrust  him  back  into  prison  without  affording  even 
an  opportunity  to  be  heard  encourages  embitterment  and 
frustration. 

The  parole  system  is  an  enlightened  effort  on  the  part 
of  society  to  rehabilitate  convicted  criminals.  Cer- 
tainly no  circumstance  could  further  that  purpose  to 
a  greater  extent  than  a  firm  belief  on  the  part  of  such 
offenders  in  the  impartial,  unhurried,  objective  and 
thorough  processes  of  the  machinery  of  law,  and 
hardly  any  circumstance  could  with  greater  effect  im- 

Law  Treatise,  §7.16  (1958)  ;  R.  Dawson,  Sentencing — The  Decision 
as  to  Type,  Length  and  Conditions  of  Sentence  (American  Bar 
Foundation  1969)  ;  S.  Kadish,  The  Advocate  and  the  Expert  in 
the  Peno-Correctional  Process,  45  Minn.  L.  Rev.  803  (1961)  ; 
Tobriner,  Due  Process  Behind  Prison  Walls,  The  Nation,  Oct.  18, 
1971;  Xan  Dyke,  Parole  Revocation  Hearings  in  California:  The 
Right  to  Counsel,  59  Cal.  L.  Rev.  1215  (1971);  Comment,  Parole 
Status  and  the  Privilege  Concept,  1969  Duke  L.J.  139 ;  Comment, 
Procedural  Safeguards  in  Federal  Parole  Revocation  Hearings,  57 
Nw.  U.L.  Rev.  737  (1963)  ;  Comment,  Due  Process,  12  Wayne  L. 
Rev.,  supra,  n.  1 ;  Comment,  Freedom  and  Rehabilitation  in  Parole 
Revocation  Hearings,  72  Yale  L.J.  368  (1962)  ;  Note,  Parole  Revo- 
cation Procedures,  65  Harv.  L.  Rev.  309  (1951)  ;  Note,  Discretionary 
Revocation  of  Probation  and  Parole,  The  Import  of  Mempa  v.  Rhay 
to  the  Present  System,  4  U.S.F.L.  Rev.  160  (1969)  ;  Note,  Re- 
Arrest  of  Parolees:  Constitutional  Considerations,  46  Wash  L 
Rev.  175  (1970). 

®  See,    e.g.,    Comment,    Observations   on   the   Administration   of 
Parole,  79  Yale  L.J.  698  (1970). 
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pede  progress  toward  the  desired  end  than  a  belief 
on  their  part  that  the  machinery  of  the  law  is  arbi- 
trary, technical,  too  busy,  or  impervions  to  facts. 
Fleming  v.  Tate,  156  F.2d  848,  850  (D.C.  Cir.  1946). 

It  must  be  recognized  that  "the  need  for  fairness  is  as 
urgent  in  the  parole  process  as  elsewhere  in  the  law  ..." 
Monks  V.  New  Jersey,  58  N.J.  238,  277  A.2d  193, 195  (1971). 
It  is  fundamentally  imfair  to  take  away  the  freedom  of 
probationers  or  parolees  under  conditions  which  encourage 
arbitrary  actions  by  failing  to  afford  even  the  most  mini- 
mal protections  of  due  process.  "[0]ur  constitutional 
scheme  does  not  contemplate  that  society  may  commit  law 
breakers  to  the  capricious  and  arbitrary  actions  of  prison 
officials."  Sostre  v.  McGinnis,  442  F.2d  178,  198  (2d  Cir. 
1971)  {en  banc).  As  the  Second  Circuit  Court  of  Appeals 
stated  in  United  States  ex  ret.  Bey  v.  Connecticut  State 
Board  of  Parole,  supra,  443  F.2d  at  1089 : 

Chief  Justice  Burger  has  recently  commented  on 
the  seeming  effectiveness  with  which  "typical"  prison 
systems  in  this  country  "brutalize  and  dehumanize" 
inmates  .  .  .  One  certain  way  to  increase  a  prisoner's 
sense  of  resentment  and  to  discourage  his  will  eventu- 
ally to  return  to  a  normal  life  would  be  to  deny  him 
basic  safeguards  essential  to  the  fundamental  fairness 
of  a  decision  to  deprive  him  of  the  liberty  he  gained 
upon  parole  release. 

Finally,  it  must  be  noted  that,  as  demonstrated  by  Ap- 
pendix A,  all  but  eight  of  the  states  now  hold  hearings 
upon  the  revocation  of  probation  and  parole,  some  with 
a  full  panoply  of  trial-type  rights  including  representation 
of  counsel.  It  seems  obvious  that  the  administrative  incon- 
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venience  caused  by  requiring  hearings  cannot  be  very 
great  if  such  an  overwhelming  number  of  states  conduct 
them,"  though  expenses  incurred  by  holding  such  hearings 
could  not  constitutionally  justify  their  denial.  Bell  v. 
Biirson,  402  U.S.  433,  435  (1971)." 

III. 

The  traditional  justifications  for  denying  due  process 
at  the  revocation  of  probation  or  parole  are  neither 
logically  nor  legally  sound. 

A.  The  Conditional  Liberty  Enjoyed  by  a  Person  on 
Parole  or  Probation  Is  ISot  a  Matter  of  ^'Grace^^ 
Which  Can  Be  Revoked  at  the  Whim  of  the  State. 

It  has  traditionally  been  said  that  parole  and  probation 
are  privileges  bestowed  as  an  act  of  grace  by  the  State 
and  can  therefore  be  withdrawTi  at  will,  without  the  need 
for  procedural  due  process.  Cf.  Escoe  v.  Zerbst,  295  U.S. 
490  (1935).  But  this  Court  in  recent  years  has  rejected 
the  theory  that  characterization  of  an  interest  as  a  "privi- 
lege" rather  than  a  "right"  justifies  summary  termination 
without  due  process  of  law.  In  Goldberg  v.  Kelly,  supra, 
the  Court  held  that  w^elfare  recipients  must  be  given  a 
hearing  before  their  benefits  could  be  terminated. 


^°  See  also:  R.  Dawson,  Sentencing,  A.B.A.,  supra,  n.  8;  Jacob 
and  Sharnia,  Justice  After  Trial:  Prisoners'  Need  for  Legal  Ser- 
vices in  the  Criminal-Correctional  Process,  18  Kan.  L.  Rev.  493, 
540-550  (1970)  ;  S.  Kadish,  45  Minn.  L.  Rev.,  supra,  n.  8;  S.  Rubin, 
Developments  in  Correctional  Laws,  Crime  and  Delinquency  185 
(April  1970)  ;  R.  Sklar,  Law  and  Practice  in  Probation  and  Parole 
Revocation  Hearings,  55  J.  Crim.  L.C.  &  P.S.  175,  197  (1964). 

"  For  a  refutation  of  the  traditionally  advanced  arguments  on 
the  detrimental  impact  hearings  would  have  on  the  parole  and 
probation  system,  see  Rose  v.  Raskins,  supra,  388  F.2d  at  101-102 
(Celebrezze,  J.,  dissenting);  Comment,  Due  Process,  12  Wayne  L. 
Rev.  1,  supra,  n.  1 ;  authorities  cited,  n.  10,  ante. 

10 
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The  constitutional  challenge  cannot  be  answered  by  an 
argument  that  public  assistance  benefits  are  "a  'privi- 
lege'  and  not  a  'right' "...  The  extent  to  which 
procedural  due  process  must  be  afforded  the  recipient 
is  influenced  by  the  extent  to  which  he  may  be  "con- 
demned to  suffer  grievous  loss,"  Joint  Anti-Fascist 
Refugee  Committee  v.  McGrath,  341  U.S.  123,  168 
(1951)  (Frankfurter,  J.,  concurring),  and  depends 
upon  whether  the  recipient's  interest  in  avoiding  that 
loss  outweighs  the  government  interest  in  summary 
adjudication.  397  U.S.  at  262-263. 

Goldberg  v.  Kelly  is  only  one  of  a  long  line  of  Supreme 
Court  cases  which  recognize  that  wherever  freedom  or 
security  is  threatened,  due  process  protections  must  be 
accorded,  whether  the  impending  loss  is  characterized  as 
a  "privilege"  or  a  "right".  Thus,  those  facing  discharge 
from  employment,  Greene  v.  McElroy,  360  U.S.  474  (1959) ; 
Slochower  v.  Board  of  Higher  Education,  350  U.S.  551 
(1956),  or  those  brought  before  investigating  committees, 
Hannah  v.  Larche,  363  U.S.  420  (1960),  are  entitled  to 
an  adequate  notice  of  charges  and  a  hearing  on  those 
charges. ^^ 

Cases  which  have  applied  the  Goldberg  rule,  which 
weighs  the  seriousness  of  the  threatened  loss  against  the 
inconvenience  to  the  State  of  applying  due  process,  have 
found  that  the  loss  of  a  variety  of  benefits,  all  of  which 
may  be  said  to  be  less  significant  than  imprisonment,  are 


^^  See  also,  Sostre  v.  McGinnis,  supra  (due  process  hearing  re- 
quired before  time  credited  to  prisoner's  sentence  can  be  taken 
away  or  other  serious  punishment  imposed)  ;  Van  Alstyne,  The 
Demise  of  the  Rights-Privilege  Distinction  in  Constitutional  Law, 
81  Harv.  L.  Rev.  1439  (1968)  ;  K.  Davis,  Administrative  Law 
Treatise  §7.04  (1970  Supp.),  §7.11  (1955). 
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sufficiently  grievous  to  require  hearings.  These  include 
garnishment  of  wages,"  loss  of  a  driver's  license,"  loss 
of  the  ability  to  purchase  liquor,''  expulsion  from  school," 
expulsion  from  public  housing,''  and  termination  of  water.'* 
See  also,  Sherbert  v.  Verner,  374  U.S.  398  (1963) ;  Speiser 
V.  Randall,  357  U.S.  513  (1958). 

To  lose  one's  freedom  and  be  returned  to  prison  for 
a  number  of  years  is  assuredly  to  "suffer  a  grievous  loss," 
and  the  interest  in  avoiding  that  loss  of  freedom  certainly 
"outweighs  the  governmental  interest  in  summary  adjudi- 
cation."  Goldberg  v.  Kelly,  supra,  397  U.S.  at  263.'^ 

In  balancing  the  inconvenience  and  cost  to  the  state 
against  the  possible  wrongful  loss  of  an  individual's  free- 
dom, for  many  years,  the  result  is  clear.  Parole  and  pro- 
bation revocation  represent  such  drastic  curtailments  of 
freedom  that  due  process  standards  must  be  applied.  As 
the  Court  wrote  recently  in  Boddie  v.  Connecticut,  401  U.S. 
371,377-378  (1971): 

Early  in  our  jurisprudence,  this  Court  voiced  the  doc- 
trine that  *[w]herever  one  is  assailed  in  his  person 


^'Sniadach  v.  Family  Finance  Corp.,  395  U.S.  337   (1969). 
"  Bell  V.  Burson,  supra. 

15  Wisconsin  v.  Constantineau,  400  U.S.  433  (1971). 

16  Sher  V.  Board  of  Education,  424  F.2d  741  (3rd  Cir.  1970) . 

1^  E  scaler  a  v.  New  York  City  Housing  Authority,  425  F.2d  853 
(2d  Cir.),  cert,  denied,  400  U.S.  853  (1970). 

IS  Davis  V.  Weir,  328  F.  Supp.  317  (N.D.  Ga.  1971). 

19  Compare:  Menechino  v.  Oswald,  430  F.2d  403  (2d  Cir.  1970) 
(no  due  process  required  at  initial  application  seeking  grant  of 
parole)  with  United  States  ex  ret.  Bey  v.  Connecticut  State  Board 
of  Parole,  supra,  n.  1  (full  due  process  including  counsel  required 
at  revocation  of  parole) . 
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or  his  property,  there  he  may  defend.'  The  theme  that 
'due  process  of  law  signifies  a  right  to  be  heard  in 
one's  defense'  has  continually  recurred  .  .  ,  Although 
'[m]any  controversies  have  raged  about  the  cryptic 
and  abstract  words  of  the  Due  Process  Clause,'  .  .  . 
there  can  be  no  doubt  that  at  a  minimum  they  require 
that  deprivation  of  life,  liberty,  or  property  by  adjudi- 
cation be  preceded  by  notice  and  opportunity  for 
hearing  appropriate  to  the  case  [citations  omitted]. 

B.  Due  Process  Guarantees  Apply  to  the  Revocation  of 
Probation  and  Parole  Even  if  the  Probationer  or 
Parolee  Is  Considered  in  Some  Sense  Still  to  Be 
"ire  Custody^^  Although  Released  From  Prison. 

The  other  major  theory  which  has  been  heavily  relied 
upon  to  deny  minimal  due  process  guarantees  in  revocation 
of  probation  or  parole  equates  the  parolee  or  probationer 
with  the  prison  "trusty"  who,  although  he  may  be  per- 
mitted outside  the  prison  walls,  "cannot  complain  that  his 
constitutional  rights  have  been  violated  if  his  privileges 
are  withdrawn."  ^°  Rose  v,  Haskins,  supra,  388  F.2d  at  95. 
This  theory  treats  revocation  of  parole  as  a  matter  of  ad- 
ministering prison  discipline. 

The  constitutional  rights  .  .  .  which  he  claims  were 
violated  apply  prior  to  conviction.  They  are  not  ap- 
plicable to  a  convicted  felon  whose  convictions  and  sen- 


^°  A  third  traditional  theory  is  that  the  terms  of  a  probation  or 
parole  order  constitute  a  contract  between  the  sovereign  and  the 
convict  in  which  the  latter  agrees  to  various  conditions,  one  of  which 
may  be  revocation  at  the  will  of  the  sovereign  without  hearing  or 
notice.  Any  analogy  to  the  law  of  contracts,  indicates  that  this 
"agreement"  is  little  more  than  a  contract  of  adhesion.  See  Morris- 
sey  V.  Breu'cr,  supra,  443  F.2d  at  962-963 ;  Hahn  v.  Burke,  supra,  ♦ 
430  F.2d  at  104-105;  Rose  v.  Haskins,  supra,  388  F.2d  at  99-100 
(Celebrezze,  J.,  dissenting). 
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tences  are  valid  and  unassailable  and  whose  sentences 
have  not  been  served.  Rose  v.  Haskins,  supra,  388 
F.2d  at  95. 

This  theory  is  fallacious  in  two  respects.  First,  it  wrongly 
assumes  tliat  incarcerated  persons  are  not  entitled  to  the 
safeguards  of  the  Constitution.  But  courts  have  held  time 
and  again  that  the  Due  Process  Clause  applies  to  prison- 
ers.'' Particularly  apposite  are  those  cases  which  have 
held  that  a  prisoner  cannot  be  punished  without  minimum 
due  process  safeguards."  As  the  Second  Circuit  stated  in 
Sostre  V.  McGinnis,  supra: 

If  substantial  deprivations  are  to  be  visited  upon  a 
prisoner,  it  is  wise  that  such  action  should  at  least 


21  "There  is  no  doubt  that  discipline  and  administration  of  state 
detention  facilities  are  state  functions.  They  are  subject  to  federal 
authority  only  where  paramount  federal  constitutional  or  statutory 
rights  supervene.  It  is  clear,  however,  that  in  instances  Vv-here  state 
regulations  applicable  to  inmates  of  prison  facilities  conflict  with 
such  rights,  the  regulations  may  be  invalidated."  Johnson  v.  Avery, 
393  U.S.  483,  486  (1969). 

-^-Haines  v.  Kerner,  U.S.  ,  40  L.W.  4156    (Jan.   13, 

1972)  ;  Sostre  v.  McGinnis,  supra;  Nolan  v.  Scafafi,  430  F.2d  548 
(1st  Cir.  1970)  ;  United  States  ex  rel.  Campbell  v.  Pate,  401  F.2d 
55   (7th  Cir.  1968)  ;  Landman  v.  Peyton,  370  F.2d  135   (4th  Cir. 

1966)  ;  Urhano  v.  McCorkle,  F.  Supp.  ,  10  Or.  L.  2201 

(D.N.J. ,  Nov.  17,  1971)  ;  Sinclair  v.  Henderson,  331  F.  Supp.  1123 
(E  D.  La.  1971)  ;  Landman  v.  Royster,  333  F.  Supp.  621  (E.D.  Va. 

1971)  ;  Cluchette  v.  Procunier,  328  F.  Supp.  767  (N.D.  Cal.  1971)  ; 
Bundy  v.  Cannon,  328  F.  Supp.  165  (D.  Md.  1971)  ;  Meola  v.  Fitz- 
patrick,  322  F.  Supp.  878  (D.  Mass.  1971)  ;  Wright  v.  McMann, 
321  F.  Supp.  127  (N.D.N.Y.  1970)  ;  Carter  v.  McGinnis,  320  F. 
Supp.  1092  (W.D.N.Y.  1970)  ;  Dahney  v.  Cunningham,  317  F. 
Supp.  57  (E.D.  Va.  1970)  ;  Carothers  v.  Follette,  314  F.  Supp. 
1014  (S.D.N.Y.  1970)  ;  Morris  v.  Travisono,  310  F.  Supp.  857 
(D  R.I.  1970)  ;  Rodriguez  v.  McGinnis,  307  F.  Supp.  627  (N.D. 
N.Y.  1969),  aff'd, F.2d (Docket  34567,  2d  Cir.,  Jan.  25, 

1972)  ien  banc)  ;  United  States  ex  rel.  Hancock  v.  Pate,  223  F. 
Supp.  20^  (N.D.  III.  1963). 
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be  premised  on  facts  rationally  determined  ...  In 
most  cases  it  would  probably  be  difficult  to  find  an  in- 
quiry fair  and  rational  unless  the  prisoner  were  con- 
fronted with  the  accusation,  informed  of  the  evidence 
against  him  .  .  .  and  afforded  a  reasonable  opportunity 
to  explain  his  actions.  442  F.2d  at  198. 

Indeed,  Sostre,  in  holding  that  due  process  requires  a 
hearing  before  good  time  can  be  taken  from  a  prisoner, 
established  that  due  process  applies  to  punishment  affect- 
ing conditional  liberty  in  the  future.''  Consequently,  due 
process  must  certainly  be  applied  to  conditional  liberty 
present!}'  enjoyed. 

Those  cases  which  have  held  that  a  prisoner  who  is  to  be 
transferred  from  a  prison  to  an  institution  for  the  crim- 
inally insane  must  be  afforded  complete  constitutional  pro- 
tections, also  weaken  the  ''custody"  theory.  Baxstrom  v. 
Herold,  383  U.S.  107  (1966) ;  United  States  ex  rel  Schuster 
V.  Her  old,  410  F.2d  1071  (2d  Cir.  1969).  The  rationale  of 
these  cases  is  that  a  prisoner's  form  of  custody  cannot  be 
drastically  changed  without  his  being  afforded  the  protec- 
tions of  due  process.'*  It  seems  clear,  therefore,  that  the 
parolee  or  probationer  w^ho  enjoys  his  freedom  on  the 
streets  but  who  is  suddenly  seized  and  re-imprisoned  is 
necessarily  entitled  to  equal  due  process  safeguards.    It 


^^  Sostre  V.  McGinnis,  supra;  Nolan  v.  Scafati,  supra,  n.  22; 
United  States  ex  rel.  Camphell  v.  Pate,  supra,  n.  22;  United  States 
ex  rel.  Moshcr  v.  LaVallee,  321  F.  Supp.  127  (N.D.N.Y.  1970)  ; 
Carothers  v.  Follette,  supra,  n.  22;  Rodriguez  v.  McGinnis,  supra, 
n.  22;  Medlock  v.  Burke,  285  F.  Supp.  67  (E.D.  Wise.  1968); 
United  States  ex  rel.  Hancock  v.  Pate,  supra,  n.  22. 

^'  See  also  Williams  v.  Robinson,  432  F.2d  637  (D.C.  Cir.  1970)  ; 
Covington  v.  Harris,  419  F.2d  617  (D.C.  Cir.  1969)  ;  Edwards  v. 
Schmidt,  321  F.  Supp.  68   (W.D.  Wise.  1971). 
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should  also  be  noted  that  parolees  and  probationers  are  on- 
titled  to  constitutional  protections  while  actually  on  parole. 

See  e.g.,  Forth  v.  United  States, F.2d ,  10  Cr.  L. 

2244  (10th  Cir.  Dec.  13,  1971) ;  Sobell  v.  Reed,  327  F.  Supp. 
1294  (S.D.N.Y.  1971),  both  of  which  struck  down  conditions 
which  were  held  to  impinge  on  the  parolees'  First  Amend- 
ment rights. 

Secondly,  the  "constructive  custody"  theory  is  neither 
logical  nor  realistic.  Surely  the  status  of  a  man  free  on  the 
streets,  living  with  his  family,  holding  a  job,  restricted 
only  in  certain  areas  of  his  life  and  required  to  report  to 
his  supervising  officer  weeldy  or  monthly,  is  entirely  differ- 
ent from  the  status  of  a  man  locked  behind  bars.  The 
prisoner  is  isolated  from  family  and  friends,  cannot  earn 
money  to  support  himself  or  his  family,  is  subject  to  a 
multitude  of  rules  and  regulations  that  regiment  every 
aspect  of  his  life,  has  no  privacy,  no  normal  sexual  outlets, 
and  no  control  over  his  freedom  or  his  life.  Morrissey  v. 
Brewer,  supra,  443  F.2d  at  961,  n.  18  (Lay,  J.  dissenting) ; 
see  also,  Note,  Re-Arrest  of  Parolees,  Constitutional  Con- 
siderations, 46  Wash.  L.  Rev.,  at  8. 

Furthermore,  if  it  were  true  that  the  parolee  or  pro- 
bationer continued  to  be  in  the  custody  of  the  State  much 
as  a  prisoner,  one  would  expect  that  he  would  be  entitled 
to  receive  credit  against  his  sentence  for  the  time  he  was 
released.  This,  however,  is  rarely  the  case.  See,  Arluke, 
A  Summary  of  Parole  Rules,  15  Crime  and  Delinquency 
267  (1969) ;  Note,  Parole  Revocation  in  the  Federal  System, 
56  Geo.  L.J.  705,  732-733  (1968). 

Therefore,  since  a  prisoner  in  actual  custody  is  granted 
constitutional  safeguards,  including  the  right  to  notice  and 
a  hearing,  before  being  punished  or  subjected  to  a  transfer 
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which  radically  alters  his  status,  these  same '  protections 
must  apply  to  the  man  who  is  only  fictionally  "in  custody" 
while  on  probation  or  parole. 

IV. 

Due  process  requires  a  hearing  upon  revocation  of 
probation  or  parole. 

A.    The  Grounds  for  Finding  a  Violation  of  the 
Conditions  of  Probation  or  Parole. 

The  need  for  a  hearing  upon  revocation  of  probation  or 
parole  is  emphasized  when  one  recognizes  how  often  revo- 
cation is  based  upon  violation  of  petty  requirements  bear- 
ing little  or  no  relation  to  common  concepts  of  anti-social 
behavior. 

Some  parole  conditions  are  moralistic,  most  are  im- 
practical, others  impinge  on  human  rights,  and  all 
reflect  obsolete  criminological  conceptions.  On  the 
whole  they  project  a  percept  of  a  man  who  doesn't 
exist.  Arluke,  op.  cit.  supra,  15  Crime  and  Delinquency 
at  269. 

Conditions  of  parole  or  probation  which  can  result  in  revo- 
cation can  include  consumption  of  liquor,  changing  job  or 
residence,  marriage  without  permission,  driving  a  car,  in- 
debtedness, violating  a  curfew,  contracting  a  venereal  dis- 
ease, or  leaving  a  prescribed  location."^  Revocation  for 
violating  such  patently  trivial  conditions  is  common  in 
every  state,  as  illustrated  in  Appendix  B. 


^^  See  Appendix  B,  charting-  frequency  of  common  parole  condi- 
tions in  each  state. 
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The  violations  themselves  are  also  often  subject  to 
factual  dispute.  This  Court  has  recently  reversed  the  revo- 
cation of  a  man's  parole  for  associating  with  other  ex- 
convicts  when  the  only  proof  of  the  violation  consisted  of 
the  fact  that  the  ex-convicts  were  employed  at  the  same 
establishment  where  the  parolee  worked.  Arciniega  v. 
Freeman,  404  U.S.  4  (1971)  {per  curiam).  In  Fleming  v. 
Tate,  supra,  the  parolee  was  reimprisoned  for  leaving  the 
state  without  permission,  to  attend  his  sister's  funeral. 
He  was  not  permitted  to  produce  testimony  from  his  parole 
sponsor  who  had  given  him  permission  to  go,  under  the 
mistaken  belief  that  he  had  the  authority  to  do  so.  Condi- 
tional release  was  revoked  in  Moore  v.  Reid,  246  F.2d  G54 
(D.C.  Cir.  1957),  on  the  ground  that  writing  letters  to  a 
former  cellmate  violated  a  parole  condition  forbidding  as- 
sociation w^th  persons  having  a  known  criminal  back- 
ground.^® 

Thus,  the  nature  of  a  violation  can  often  be  not  only 
inconsequential  but  can  turn  on  purely  factual  questions 
which  could  be  readily  refuted  if  a  hearing  were  allowed. 

B.    The  Requisites   of  a  Hearing. 

This  Court  long  ago  emphasized  that  the  "fundamental 
requisite  of  due  process  of  law  is  the  opportunity  to  be 


^•^  See  also  United  States  ex  rel.  Bey  v.  Connecticut  State  Board 
of  Parole,  supra,  n.  1  (revocation  based  primarily  on  suspicions 
and  fears  about  potential  future  misconduct)  ;  Genet  v.  United 
States,  375  F.2d  960  (10th  Cir.  1967)  (revocation  for  failure  to 
find  sufficient  income  to  maintain  ordered  level  of  support  pav- 
ments  for  family)  ;  United  States  v.  Taylor,  321  F.2d  339  (4th  Cir. 
1963)  (revocation  for  failing  to  pay  fine)  ;  Goolshy  v,  Gagnon, 
supra,  n.  1  (revocation  primarily  for  leaving  parole  supervisor's 
office  without  permission)  ;  People  ex  rel.  Menechino  v.  Warden, 
supra,  n.  1  (revocation  for  "consorting"  with  persons  with  criminal 
record  and  denying  this  alleged  fact) . 
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heard."  Grannis  v.  Ordean,  234  U.S.  385,  394  (1914).  In 
Goldberg  v.  Kelly,  supra,  the  Court  defined  the  minimal 
requisites  of  a  hearing  as 

timely  and  adequate  notice  detailing  the  reasons  for 
a  proposed  [change  in  status],  and  an  effective  oppor- 
tunity to  defend  by  confronting  any  adverse  witnesses 
and  by  presenting  his  own  arguments  and  evidence 
orally.   397  U.S.  at  267-268.^^ 

In  the  revocation  of  probation  or  parole,  the  notice  must 
give  specific  and  detailed  descriptions  of  the  conduct  com- 
plained of  by  the  authorities.    See  Groppi  v.  Leslie,  

U.S.  ,  40  U.S.L.W.  4151  (Jan.  13,  1972) ;  Joint  Anti- 
Fascist  Refugee  Committee  v.  McGrath,  341  U.S.  123,  171- 
172  (1951)  (Frankfurter,  J.  concurring) ;  In  re  Oliver,  333 
U.S.  257,  273  (1948) ;  Sostre  v.  McGinnis,  supra,  442  F.2d 
at  203;  Escalera  v.  New  York  City  Housing  Authority, 
siipra. 

The  accused  must  be  allowed  to  confront  his  accusers, 
Goldberg  v.  Kelly,  supra;  Berger  v.  California,  393  U.S. 
314  (1969) ;  Pointer  v.  Texas,  380  U.S.  400  (1965) ;  Willner 
v.  Committee  on  Character  and  Fitness,  373  U.S.  96  (1963) ; 
Greene  v.  McElroy,  360  U.S.  474  (1959);  Davis,  <^7.05 
(1958),  supra,  n.  12.  This  is  especially  crucial  in  a  parole 
or  probation  revocation  situation  where  the  facts  are  dis- 
puted. AATien  a  parolee  or  probationer  is  charged  with  a 
vague  violation  such  as  "consorting,"  ^®  there  are  no  statu- 
tory or  judicial  guidelines  to  follow  and  no  interpretations 


2^  See  generally :  W.  Cohen,  Due  Process,  42  U.  Colo.  L.  R.,  supra, 
n.  8;  Pu,<zh  and  Carver,  Due  Process  and  Sentencing:  from  Mapp 
to  Mempa  to  McGautha,  49  Tex.  L.  Rev.  25  (1970). 

'^  See  discussion,  pp.  17-18,  supra,  and  Appendix  B. 
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of  parole  conditions  to  which  one  can  turn.  Parole  officers 
may  be  overworked  and  improperly  trained,  and  often  they 
are  insufficiently  informed  about  a  parolee's  activities.-^ 
They  may  even  display  bias  or  animosity  towards  the 
parolee  or  probationer.  For  these  reasons,  it  is  impera- 
tive that  the  accuser  and  the  accused  meet  face  to  face 
to  allow  the  board  to  ascertain  the  truth. 

Certain  principles  have  remained  relatively  immuta- 
ble in  our  jurisprudence.  One  of  these  is  that  where 
governmental  action  seriously  injures  an  individual, 
and  the  reasonableness  of  the  action  depends  on  fact 
findings,  the  evidence  used  to  prove  the  Government's 
case  must  be  disclosed  to  the  individual  so  that  he  has 
an  opportunity  to  show  that  it  is  untrue.  While  this  is 
important  in  the  case  of  documentary  evidence,  it  is 
even  more  important  where  the  evidence  consists  of 
the  testimony  of  individuals  whose  memory  might  be 
faulty  or  who,  in  fact,  might  be  perjurers  or  persons 
motivated  by  malice,  vindicti\eness  or  jealousy.  We 
have  formalized  these  protections  in  the  requirements 
of  confrontation  and  cross-examination.  Greene  v. 
McElroij,  supra,  360  U.S.  at  496. 

In  United  States  ex  rel.  Carioscia  v.  Meisner,  supra,  n.  1, 
the  parole  board's  failure  to  produce  its  sources  of  informa- 
tion or  to  allow  the  petitioners  to  examine  reports  made 
to  the  board  was  challenged.  It  was  held  that  the  board's 
failure  to  produce  its  sources  or,  in  the  alternative,  its  re- 
ports, violated  the  petitioners'  Sixth  Amendment  right  to 
confront  the  witnesses  against  them.   In  reaching  that  con- 


^®  Task  Force  Report,  Corrections,  supra  n.  7,  at  6,  70,  97-99 ; 
Dawson,  Sentencing,  supra  n.  8,  at  317-338. 
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elusion,  the  court  observed  that  although  the  board  already 
provided  some  procedural  safeguards — a  hearing  was  held 
reasonably  soon  after  the  alleged  violation,  and  reasonably 
near  the  site  of  the  violation,  and  the  accused  could  retain 
counsel  and  call  voluntary  witnesses — more  was  necessary : 
"due  process  requires  an  opportunity  for  the  aggrieved 
person  to  confront  and  cross  examine  adverse  witnesses." 
331  F.  Supp.  at  649,  citing  Goldberg  v.  Kelly,  supra. 

Opportunity  for  the  presentation  of  witnesses  on  behalf 
of  the  probationer  or  parolee  is  also  an  important  safeguard 
against  unfair  or  arbitrary  decisions.  It  allows  the  man 
the  opportunity  to  corroborate  his  own  version  of  events, 
to  prove  an  alibi  defense,  and  in  general  to  overcome  the 
inherent  suspicion  as  to  his  veracity  by  reason  of  his  in- 
carceration. It  is  not  contended  that  the  probationer  or 
parolee  should  have  subpoena  powers.  Where,  however, 
material  witnesses  voluntarily  come  forward  on  his  behalf, 
there  is  no  logical  reason  for  excluding  their  sworn  testi- 
mony from  a  hearing  body  seeking  to  learn  the  truth.  This 
appears  to  be  such  a  basic  precept  of  fairness  that  courts 
often  conclude,  without  more,  that  voluntary  witnesses  must 
be  allowed,  as  the  Carioscia  court  held.  The  Fourth  Circuit 
Court  of  Appeals,  in  Beard  en  v.  South  Carolina,  supra, 
n.  1,  has  agreed:  "...  the  parolee  was  entitled  to  notice 
of  his  alleged  default  and  opportunity  to  rebut  the  same, 
including  the  right  to  be  heard  pro  se  before  someone  rep- 
resenting the  board,  and  to  present  witnesses  in  Ms  own 
behalf;'  443  F.2d  at  1095  (emphasis  added). 

Finally,  the  decision  reached  by  the  Board  must  be 
based  on  evidence  adduced  at  the  hearing : 

.  .  .  which  the  prisoner  has  had  the  opportunity  to 
refute  ...  To  permit  punishment  to  be  imposed  for 
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reasons  not  presented  and  aired  would  invite  arbitrari- 
ness and  nullify  the  right  to  notice  and  a  hearing  .  .  . 
The  practice  of  going  outside  the  record  in  search  of 
bases  for  punishment  must  cease,  Landma?i  v.  Royster, 
supra,  333  F.  Supp.  at  653-654. 

See  also  Goldberg  v.  Kelly,  supra,  397  U.S.  at  271;  ^5- 
calara  v.  New  York  City  Housuig  Authority,  supra,  425 
F.2d  at  862-3. 

Moreover,  there  must  be  some  minimum  standard  of 
proof  to  justify  a  decision.  Arciniega  v.  Freeman,  supra, 
Thompson  Y.  Louisville,  362  U.S.  199  (1960).  In  Arciniega 
this  Court  summarily  reversed  a  judgment  of  the  9th  Cir- 
cuit upholding  the  revocation  of  probation  for  violating 
its  conditions  by  associating  with  ex-convicts  who  were 
employed  at  the  same  place  as  the  probationer.  It  held 
that  there  must  be  "satisfactory  evidence"  of  a  violation, 
and  that  "occupational  association,  standing  alone,  [could 
not  be]  satisfactory  evidence  on  non-business  association 
violative  of  the  parole  restriction."  This  case  suggests 
that,  not  only  must  there  be  "satisfactory  evidence"  of  a 
violation  of  conditions  of  probation  or  parole,  but  also 
that  such  conditions  must  be  reasonably  construed.^" 


^^  Dawson,  supra,  p.  367.  See  also,  Appendix  B. 
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CONCLUSION 

For  the   reasons   stated   above,   the   judgment   below 
should  be  reversed. 

Respectfully  submitted, 

Melvin  L.  Wulf 

MiCHELE  Hermann 

Herman  Schwartz 

Robert  Plotkin 

Richard  Singer 

Joel  Gora 

American  Civil  Liberties  Union 

156  Fifth  Avenue 

New  York,  New  York  10010 

Attorneys  for  Amicus  Curiae 


February  1972 
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APPENDIX  B 


Arluke,  A  Summary  of  Parole  Rules,  15  Crime  and 
Delinquency  267,  272-273   (1969) 


(See  opposite) 
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Appendix  15 
(Submitted  by  James  V.  Bennett,  former  Director,  U.S.  Bureau  of  Prisons) 

(Excerpt,  proposed  Federal  Criminal  Code,  National  Commission  on  Reform  of 
the  Federal  Criminal  Laws) 

Chapter  34.  Parole 

§3401.  Parole  Eligibility;  Consideration. 

(1)  Eligibility.  Every  prisoner  sentenced  to  an  indefinite  term 
of  imprisonment  shall  be  eligible  for  release  on  parole  upon  com- 
pletion of  the  service  of  any  minimum  term  or,  if  there  is  no 
minimum,  at  any  time. 

(2)  Consideration  for  Parole.  The  Board  of  Parole  shall  con- 
sider the  desirability  of  parole  for  each  prisoner  at  least  60  days 
prior  to  the  expiration  of  any  minimum  term  or,  if  there  is  no 
minimum,  at  least  60  days  prior  to  the  expiration  of  the  first  year 
of  the  sentence.  Following  such  consideration,  the  Board  shall 
issue  a  formal  order  granting  or  denying  parole.  If  parole  is 
denied,  the  Board  shall  reconsider  its  decision  at  least  once  a  year 
thereafter  until  parole  is  granted  and  shall,  if  parole  is  denied, 
issue  a  formal  order  at  least  once  a  year. 

Comment 

This  section  substantially  restates  federal  law  and  practice.  The 
Board  is  not  required  to  consider  parole  until  near  the  end  of  the 
offender's  first  year  in  prison;  and,  in  §  3402(1),  it  is  indicated  that 
parole  should  not  be  granted  during  the  first  year  of  a  substantial  term 
except  in  the  most  extraordinary  circumstances.  Provision  is  made  for 
parole  in  sentences  longer  than  six  months,  as  in  existing  law.  See 
Working  Papers,  pp.  1329-30. 


§  3402.  Timing  of  Parole ;  Criteria, 

(1)  In  General.  Except  in  the  most  extraordinary  circum- 
stances, a  prisoner  sentenced  to  a  term  of  imprisonment,  the  prison 
component  of  which  is  three  years  or  more,  shall  not  be  released 
on  parole  during  the  first  year  of  his  imprisonment.  Thereafter, 
whenever  the  Board  of  Parole  considers  the  parole  of  a  prisoner 
who  is  or  soon  will  be  eligible  for  parole,  he  shall  be  released  on 
parole,  unless  the  Board  is  of  the  opinion  that  his  release  should 
be  deferred  because: 

(a)  there  is  undue  risk  that  he  will  not  conform  to  reasonable 
conditions  of  parole; 

(b)  his  release  at  that  time  would  unduly  depreciate  the 
seriousness  of  his  crime  or  undermine  respect  for  law ; 

(c)  his  release  would  have  a  substantially  adverse  effect  on 
institutional  discipline ;  or 
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(d)  his  continued  correctional  treatment,  medical  care  or 
vocational  or  other  training  in  the  institution  will  substan- 
tially enhance  his  capacity  to  lead  a  law-abiding  life  if  he  is 
released  at  a  later  date. 

(2)  Long  Sentences.  Whenever  the  Board  of  Parole  considers 
the  release  on  parole  of  a  prisoner  who  has  actually  served  the 
longer  of  five  years  or  two-thirds  of  the  prison  component  of  his 
sentence,  he  shall  be  released  on  parole,  unless  the  Board  is  of  the 
opinion  that  his  release  should  be  deferred  because  there  is  a  high 
likelihood  that  he  would  engage  in  further  criminal  conduct. 

(3)  Mandatory  Parole.  A  prisoner  who  has  not  been  paroled 
prior  to  the  expiration  of  the  entire  prison  component  of  his  sen- 
tence shall  then  be  released  on  parole. 

Com/merd 

Subsection  (1)  states  the  policv  that  all  prisoners  sentenced  to  a 
rehabilitative  term  in  prison  should  be  confined  for  at  least  one  year; 
but  the  Board  of  Parole  is  granted  some  flexibility  should  unusual  cir- 
cumstances exist,  e.g.^  a  nondangerous  prisoner  has  an  incurable  fatal 
disease.  After  the  first  year,  or  any  minimum  term,  the  presumption 
shifts  from  favoring  confinement  to  favoring  parole  unless  one  of  the 
four  stated  reasons  appears.  Note  that,  under  §  3406,  as  in  existing  law, 
there  is  no  judicial  review  of  Parole  Board  decisions. 

Subsection  (2)  states  the  policy  that  after  service  of  two-thirds  of  a 
long  sentence  in  prison  the  only  acceptable  reason  for  continuing  con- 
finement is  the  substantial  likelihood  that  the  prisoner  would  commit 
another  crime  if  released. 

Subsection  (3),  like  18  U.S.C.  §  4163,  states  the  circumstances  under 
which  release  is  mandatory.  Under  the  proposed  Code,  such  release 
will  be  on  parole.  It  should  be  noted  that  abolition  of  "good-time" 
provisions  is  proposed  under  the  Code,  so  that  the  desire  for  early 

Earole  will  alone  remain  as  the  predominant  motive  for  good  be- 
avior.  Such  is  presently  the  case  under  the  federal  youthful  offender 
provisions.  An  alternative  "good-time"  provision  may  be  found  in  the 
Working  Papers,  p.  1336. 

See  Working  Papers  generally,  pp.  1261,  1272-73,  1283-85,  1299, 
1330-31. 


§  3403.  Incidents  of  Parole. 

(1)  Period  of  Parole.  The  period  during  which  a  parole  shall 
remain  conditional  and  be  subject  to  revocation  is  the  parole  com- 
ponent of  the  sentence  which  has  been  imposed. 

(2)  Early  Discharge  from  Supervision  or  Release  from  Condi- 
tions. The  Board  of  Parole  may  discharge  the  parolee  from 
supervision  or  release  him  from  one  or  more  of  the  conditions  of 
parole  prescribed  in  section  3404(2)  at  any  time  after  the  expira* 
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tion  of  one  year  of  succesful  parole  if  warranted  by  the  conduct 
of  the  parolee  and  the  ends  of  justice. 

(3)  Conditions;  Modifications;  Revocation.  Conditions  of  pa- 
role shall  be  determined  as  provided  in  section  3404.  The  Board 
of  Parole  may  modify  or  enlarge  the  conditions  of  parole  at  any 
time  prior  to  the  expiration  of  the  period  for  which  the  parole 
remains  conditional.  If  the  parolee  violates  a  condition  at  any  time 
prior  to  the  expiration  of  the  period,  the  Board  may  continue  him 
on  the  existing  parole,  with  or  without  modifying  or  enlarging 
the  conditions,  or,  if  such  continuation,  modification  or  enlarge- 
ment is  not  appropriate,  may  revoke  the  parole  an^  reimprison 
the  parolee  for  a  term  computed  in  the  following  manner: 

(a)  the  recommitment  shall  be  for  that  portion  of  the  maxi- 
mum term  which  had  not  been  served  at  the  time  of  parole,  less 
the  time  elapsed  between  the  parole  of  the  prisoner  and  the 
commission  of  the  violation  for  which  parole  was  revoked ;  and 

(b)  the  prisoner  shall  be  given  credit  against  the  term  of 
reimprisonment  for  all  time  spent  in  custody  since  he  was 
paroled  which  has  not  been  credited  against  another  sentence. 

(4)  Re-parole.  A  prisoner  who  has  been  reimprisoned  follow- 
ing parole  may  be  re-paroled  by  the  Board  of  Parole  subject  to 
the  same  provisions  of  the  statute  which  governed  his  initial 
parole.  The  total  time  during  which  the  prisoner  can  remain 
subject  to  the  jurisdiction  of  the  Bureau  of  Corrections  and  the 
Board  of  Parole  can  in  no  event  exceed  the  maximum  term  imposed 
by  the  court. 

Com/meni 

The  length  of  the  period  of  parole  under  existing  law  is  in  inverse 
proportion  to  the  amount  of  the  imposed  prison  term  which  has  been 
served.  Thus,  a  good  risk  who  is  released  early  will  be  subject  to  a  long 
period  of  parole,  while  a  prisoner  held  until  the  end  of  his  term  will 
nave  virtually  no  supervision  when  he  is  released.  This  section  states 
that  regardless  of  the  point  during  his  term  at  which  a  prisoner  is 
released,  he  will  be  subject  to  a  term  of  parole  the  length  of  which  is 
determined  by  the  length  of  the  sentence  initially  imposed  rather  than 
by  the  date  of  his  release.  Early  release  from  supervision  is  permitted 
in  order  to  conserve  supervisory  resources  as  well  as  to  provide  an 
incentive  to  swifter  adjustment. 

Conditions  of  parole  may  be  changed  and  modified,  as  conditions 
of  probation  may  be.  If  parole  is  revoked,  the  offender  may  be  reim- 
prisoned for  the  maximum  term  (prison  component  actually  imposed 
plus  parole  component)  less  the  part  of  the  term  already  satisfactorily 
servwi  (prison  time  served  plus  parole  time  served  prior  to  the  viola- 
tion for  which  parole  is  revoked ) .  This  changes  existing  law,  under 
which  a  parolee  receives  no  credit  for  his  "clean  time"  on  the  street 
prior  to  the  violation.  Unlike  18  U.S.C.  §  4207,  the  Code  does  not  per- 
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mit  the  Board  of  Parole  to  set  a  shorter  t«rm  of  imprisonment  upon 
revocation  of  parole. 

Subsection  (4)  provides  that  re-parole  is  subject  to  the  rules  appli- 
cable to  an  initial  parole.  A  person  can  be  alternately  paroled  and 
imprisoned  imtil  he  either  serves  his  entire  parole  component  con- 
tinuously without  a  violation  or  serves  the  maximum  term  of  his 

S6Il^t^IlC6 

See  Working  Papers,  pp.  1298-99, 1331-33. 


§  3404.  Conditions  of  Parole. 

(1)  In  General.  The  conditions  of  parole  shall  be  such  as  the 
Board  of  Parole  in  its  discretion  deems  reasonably  necessary  to 
insure  that  the  parolee  will  lead  a  law-abiding  life  or  to  assist  him 
to  do  so.  The  Board  shall  provide  as  an  explicit  condition  of  every 
parole  that  the  parolee  not  commit  another  crime  during  the 
period  for  which  the  parole  remains  subject  to  revocation. 

(2)  Appropriate  Conditions.  As  conditions  of  parole,  the 
Board  may  require  that  the  parolee : 

(a)  work  faithfully  at  a  suitable  employment  or  faithfully 
pursue  a  course  of  study  or  of  vocational  training  that  will 
equip  him  for  suitable  employment ; 

(b)  undergo  available  medical  or  psychiatric  treatment  and 
remain  in  a  specified  institution  if  required  for  that  purpose ; 

(c)  attend  or  reside  in  a  facility  established  for  the  instruc- 
tion, recreation  or  residence  of  persons  on  probation  or  parole; 

(d)  support  his  dependents  and  meet  other  family  respon- 
sibilities; 

(e)  refrain  from  possessing  a  firearm,  destructive  device  or 
other  dangerous  weapon  unless  granted  written  permission  by 
the  Board  or  the  parole  officer ; 

(f )  refain  from  excessive  use  of  alcohol,  or  any  use  of  nar- 
cotics or  of  another  dangerous  or  abusable  drug  without  a  pre- 
scription ; 

(g)  report  to  a  parole  officer  at  reasonable  times  as  directed 
by  the  Board  or  the  parole  officer ; 

(h)  permit  the  parole  officer  to  visit  him  at  reasonable  times 
at  his  home  or  elsewhere ; 

(i)  remain  within  the  geographic  limits  fixed  by  the  Board, 
unless  granted  written  permission  to  leave  by  the  Board  or  the 
parole  officer; 

(j)  answer  all  reasonable  inquiries  by  the  parole  officer  and 
promptly  notify  the  parole  officer  of  any  change  in  address  or 
employment ; 
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(k)  satisfy   other    conditions   reasonably   related    to   his 
rehabilitation. 

(3)  Certificate.  When  a  prisoner  is  paroled,  he  shall  be  given  a 
certificate  explicitly  setting  forth  the  conditions  on  which  he  is 

being  released. 

Corwmerd 

Title  18  U.S.C.  §  4203(a)  specifies  several  conditions  for  parole.  The 
Code  is  more  specific  as  to  such  conditions,  as  it  is  with  respect  to 
conditions  for  probation  (§3103).  Since  the  Parole  Board  can  a^ 
colla^ally  while  federal  judges  act  independently,  the  need  for  such 
specfficity  as  to  parole  conditions  is  not  so  great.  This  section,  how- 
ever, is  useful  as  a  declaration  of  Congressional  concerns  about  parole 
policy.  See  Working  Papers,  p.  1333. 

§3405.  Duration  of  Parole. 

(1)  Commencement;  Multiple  Sentences.  A  period  of  parole 
commences  on  the  day  the  prisoner  is  released  from  imprison- 
ment. Periods  of  parole  shall  run  concurrently  with  any  federal, 
state  or  local  jail,  prison  or  parole  term  for  another  ofifense  to 
which  the  defendant  is  or  becomes  subject  during  the  period. 

(2)  Delayed  Adjudication.  The  power  of  the  Board  of  Parole 
to  revoke  parole  for  violation  of  a  condition  shall  extend  for  the 
duration  of  the  period  provided  in  section  3403(1)  and  for  any 
further  period  which  is  reasonably  necessary  for  the  adjudication 
of  matters  arising  before  its  expiration,  provided  that  some  affirm- 
ative manifestation  of  an  intent  to  conduct  a  revocation  hearing 
occurs  prior  to  the  expiration  of  the  period  and  that  every  reason- 
able effort  is  made  to  notify  the  parolee  and  to  conduct  the  hear- 
ing prior  to  the  expiration  of  the  period. 

Cormnerd 

This  section  parallels  §  3104,  which  deals  with  probation.  See  that 
section  and  comment  thereto,  supra.  See  Working  Papers,  p.  1333. 


§  3406.  Finality  of  Parole  Determinations. 

The  federal  courts  shall  not  have  jurisdiction  to  review  or  set 
aside,  except  for  the  denial  of  constitutional  rights  or  procedural 
rights  conferred  by  statute,  regulation  or  rule,  the  discretionary 
action  of  the  Board  of  Parole  regarding  but  not  limited  to  the 
release  or  deferment  of  release  of  a  prisoner  whose  maximum 
term  has  not  expired,  the  imposition  or  modification  of  conditions 
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of  a  first  or  subsequent  parole,  and  the  reimprisonment  of  a  parolee 
for  violation  of  parole  conditions  during  the  parole  period. 

Gom/ment 

This  section  states  that  discretionary  action  of  the  Board  of  Parole 
is  an  administrative  decision  not  subject  to  judicial  review  on  its 
merits.  The  phrase  "but  not  limited  to"  is  used  to  avoid  a  construction 
of  the  provision  which  would  aUow  judicial  review  of  matters  not 
mentioned.  See  Working  Papers,  pp.  1333-34. 


APPENDIX  16 

(Submitted  by  James  V.  Bennett,  former  Director,  U.S.  Bureau  of  Prisons.) 

In  the  Supreme  Court  of  the  United  States 

October  Term,  1971 

(No.  71-5103) 

John  J.  Morrissey  and  G.  Donald  Booher,  Petitioners, 

Lou  V.  Brewer,  Warden,  Respondent. 
Brief  of  the  American  Bar  Association,  Amicus  Curiae 

Leon  Jaworski,  William  W.  Falsgraf,  Richard  J.  Hughes,  Robert  J.  Kutak, 
American  Bar  Association,  1155  East  60th  Street,  Chicago,  Illinois  60637,  Attor- 
neys for  Amicus  Curiae. 
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Argument : 

I.  The  due  process  of  law  guaranteed  by  the  Fourteenth  Amendment  entitles 
parolees  faced  with  a  loss  of  their  liberty  by  revocation  of  parole  to  a 
hearing. 
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other  Authorities : 

ABA  Project  on  Minimum  Standards  of  Criminal  Justice,  Statulards  Relating 
to  Probation  (Approved  Draft  1070). 

ABA  Project  on  Minimum  Standards  of  Criminal  Justice  Sta7i<Iur(lN  Rclatiny 
to  Providing  Defense  Services  ( Ajjproved  Draft  IDGS). 

American  Correctional  Association.  Manual  o,1  Corrcetional  Standards  (1966). 

American  Law  Institute,  Model  Pmal  Code  §30r).ir>(l)  (Proposed  Official 
Draft  1962). 

Cohen.  F.,  TJie  Legal  Challenge  to  Corrections:  Implications  for  Manpoicer 
a n d  Tru in  ing  lO.i  ( 1969 ) . 

Goldfarb  and  Singer,  Redressing  Prisoner's  Grievances,  30  G.W.L.  Rev.  175 
(1070). 

Hirschkop  and  Millemann,  The  Unconstittdionality  of  Prison  Life,  ;">  Y.  L. 
Rev.  70;-)  (1069). 

Kutak,  From  the  Outside  Ijooking  Ln:  Grim  Fairy  Tales  for  Prison  Adminis- 
trators, Law  Enforcement  Assistance  Administration   (monosraph,  1070). 

National  Council  on  Crime  and  Delinquency.  A  Model  Act  for  the  Protection 
of  Righ  ts  of  Prisoners  ( 1072 ) . 

National  Council  on  Crime  and  Delinquency,  Standard  Probation  and  Parole 
Aet  (19."»  Revision,  Reprinted  1964). 

National  Legal  Aid  and  Defender  Association,  The  Standards  for  Defender 
Systems,  quoted  in  ABA  Project  on  Minimum  Standards  of  Criminal  Jus- 
tice. Sta7idards  Relatinq  to  Providing  Defense  Services.  Appendix  B 
( Approved  Draft  1968 ) . 

President's  Commission  on  Law  Enforcement  and  Administration  of  Justice, 
The  Challenge  of  Crime  in  a  Free  Society  l.-)0  ( 1067) . 

President's  Commission  on  Law  Enforcement  and  Administration  of  Justice, 
Task  Force  Report:  Corrections  88  (1967) . 

INTEREST    OF    AMICUS 

The  American  Bar  Association  is  a  national  membership  organization  of  the 
legal  profession.  It  counts  as  members  more  than  1.^.5.000  lawyers  from  all  states 
and  has  for  some  .vears  maintained  an  active  interest  in  criminal  justice  improve- 
ment. One  of  its  recent  and  more  ambitious  undertakings  in  this  area  has  been 
the  American  Bar  Association's  Project  on  Minimum  Standards  for  Criminal 
Justice,  elements  of  which  (as  referred  to  in  our  argument)  are  pertinent  to 
issues  before  the  Court  in  this  case. 

In  1970,  the  American  Bar  Association  established  an  interdisciplinary  Com- 
mission on  Correctional  Facilities  and  Services  to  reflect  its  growing  interest  in 
and  conunitment  to  the  correctional  phase  of  criminal  justice  administration. 
The  Commission  has  undertaken  a  program  to  stimulate  broad-scale  improve- 
ment in  all  aspects,  legal  and  operational,  of  the  nation's  systems  for  correction 
and  rehabilitation  of  criminal  offenders. 

As  the  Association's  major  instrumentality  for  cori'ectional  reform,  the  Com- 
mission lias  a  special  interest  in  the  issues  of  correctional  administration  and 
due  process  being  litigated  in  this  case.  Among  the  Commission's  .several  action 
lirojects  are  a  National  Parole  Aide  Volunteer  Program  which  has  brought  it 
into  direct  contact  with  parole  administrations  in  several  states  and  a  soon  to 
))e  established  Resource  Center  for  Correctional  Law  and  Legal  Services  con- 
cerned with  resolution  of  the  growing  number  of  legal  and  constitutional  ques- 
tions now  being  raised  in  connection  with  the  operation  of  correctional  programs 
and  systems.  Focusing  on  the  demands  of  ])oth  law  and  sound  correctional  prac- 
tice, the  Commission  is  anxious  to  contribute  to  full  consideration  of  legal  ques- 
tions which  bear  so  significantly  on  the  effectiveness  and  fairness  of  our  correc- 
tional ajjparatus. 

With  due  recognition  of  the  extended  legal  analysis  offered  in  the  liriefs  of  the 
parties  and  other  amicus,  the  Association  has  briefly  set  forth  itn^  views  herein 
on  the  important  question  involved  in  this  case. 

THE    QUESTION    PKESENTEI) 

Whether  revocation  of  parole  without  a  hearing  violates  the  Fourteenth  Amend- 
ment of  the  I'nited  States  Constitution  by  depriving  a  per.son  of  liberty  without 
due  proce.ss  of  law. 
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SUMMARY   OF    ARGUMENT 

In  the  view  of  amicus,  tlie  judgment  of  the  court  below  in  this  case  is  erron- 
eous. It  seems  to  rely  on  the  largely  abandoned  "hands-off"  doctrine  as  its 
rationale  for  not  inquiring  whether  petitioners  have  been  denied  due  process  of 
law  as  guaranteed  by  the  Fourteenth  Amendment. 

As  cases  have  come  before  it  in  recent  years,  this  Court  has  upheld  the  exist- 
ence of  due  process  rights  in  other  correctional  contexts  where  substantial 
deprivations  of  liberty  or  other  constituti(mally  protected  interests  have  been 
imposed  by  administrative  action.  In  this  case,  the  Court  is  asked  to  affirm  the 
right  of  parolees  to  a  hearing  before  their  parole  may  be  revoked  for  alleged 
violation  of  parole  conditions.  In  so  doing,  the  Court's  action  would  be  suppor- 
tive of  decisions  in  other  Courts  of  Appeals  contra  to  that  of  the  Eighth  Circuit 
in  this  case,  both  directly  and  by  implication. 

Although  several  rationales  have  been  suggested  by  the  court  below  to  sup- 
port the  notion  that  this  case  involves  a  privilege  rather  than  a  right,  this 
Court  in  Goldberg  v.  Kelly  indicated  it  is  the  substantive  interests  at  stake 
which  must  be  examined,  and  not  the  characterization  of  them.  Petitioners  have 
a  substantial  interest  in  not  being  deprived  of  their  liberty  summarily  based 
solely  on  assertions  regarding  their  conduct,  the  accuracy  of  which  they 
challenge. 

The  best  thinking  of  correctional  authorities,  as  set  forth  in  the  professional 
standards  of  the  American  Correctional  Association  and  the  National  Council 
on  Crime  and  Delinquency,  is  that  parole  should  not  be  revoked  without  offering 
a  hearing  to  the  parolee.  This  is  also  the  judgment  of  the  American  Bar  Asso- 
ciation and  the  actual  practice  in  most  correctional  systems.  It  is  incorporated 
in  such  model  legislation  as  the  Model  Penal  Code  and  was  the  recommenda- 
tion, too,  of  the  President's  Commission  on  Law  Enforcement  and  Administra- 
tion of  Justice. 

The  Court  should  promote  the  rule  of  law  in  corrections  by  recognizing  that 
these  petitioners  cannot  be  returned  from  parole  status  in  the  community  to 
prison  confinement  without  a  hearing. 

ARGUMENT 

/.  The  due  process  of  law  guaranteed  by  the  Fourteenth  Amendment  entitles 
parolees  faced  with  a  loss  of  their  liberty  by  revocation  of  parole  to  a 
hearing. 

The  court  below  ruled  that  a  parolee  can  be  returned  to  prison  based  on  the 
ex  parte  allegations  of  his  parole  officer  that  he  violated  some  condition  of  his 
parole.  The  court's  opinion  seems  to  be  premised  on  the  assumption  that  courts, 
particularly  federal  courts,  should  not  interfere  with  the  operation  of  state 
penal  systems.  The  administration  of  prisons,  probation  and  parole  is  deemed 
a  matter  of  state  concern,  and  any  changes  in  procedures  are  considered  a 
matter  of  legislative  rather  than  judicial  competence.  Morrisscy  v.  Brciver,  443 
F.  2d  942,  951-952  (Sth  Cir.  1971).  Thus  the  four-judge  majority  appears  to  have 
based  its  decision  on  the  traditional  notion  of  judicial  abstention  in  prison 
cases,  otherwise  known  as  the  "hands-off"  doctrine. 

If  the  judicial  history  of  the  past  ten  years  has  made  one  thing  clear,  it  is 
that  federal  courts  will  no  longer  rely  on  the  doctrine  of  "hands-off"  to  deny 
convicted  offenders  access  to  the  courts.  The  most  recent  example  of  repudia- 
tion of  the  "hands-off"  approach  occurred  in  Haines  v.  Kerncr,  92  S.Ct.  594 
(1972)  (per  curiatn).  The  district  court  had  dismissed  without  a  hearing  a 
petition  alleging  lack  of  due  process  and  the  infliction  of  physical  injuries  suf- 
fered by  an  inmate  in  the  course  of  undergoing  discipline  within  a  state  prison. 
The  United  States  Court  of  Appeals  for  the  Seventh  Circuit  affirmed,  based  on 
the  premise  that  federal  courts  should  not  inquire  into  the  internal  operations 
of  state  penitentiaries.  This  Court  reversed. 

The  instant  case,  which  involves  the  reimprisonment  of  parolees  who  already 
had  been  granted  conditional  liberty,  presents  an  even  weaker  case  for  invoking 
the  internal  discipline  rationale  than  Haines.  Reversal  of  the  decision  below 
would  not  be  venturing  into  new  territory  ;  indeed,  any  other  action  would  be 
inc(msi.stent  with  the  thrust  of  tliis  Court's  recent  decisions  involving  the  rights 
of  convicted  offenders.  See,  e.g.,  Wilson  v.  Kclley,  393  U.S.  266  (1969)  (per 
curiatn)  ;  Houghton  v.  Shafer,  392  U.S.  639  (1968)    (per  curiam)  ;  Lee  v.  Wash- 
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ington,  390  U.S.  333  (1968)   {per  curiam)  ;  Mcmpa  v.  Rhay,  389  U.S.  128  (1967)  ; 
Arciniega  v.  Freeman,  404  U.S.  4  (19(1). 

In  its  decisions  in  Johnscm  v.  Avery,  393  U.S.  483  (1969),  Younger  v.  Gilmore, 
404  U.S.  15  (1971)  (per  curiam),  this  Court  has  evidfnced  particular  concern  for 
ensuring  prisoners'  right  of  access  to  court.  It  is  essential  that  judicial  avenues 
be  kept  open  as  a  last  resort.  Yet  courts  can  perform  only  a  small  part  of  the  role 
of  overseeing  correctional  operations.  Consequently,  the  trend  of  many  recent 
federal  court  decisions  has  been  to  recognize  a  right  to  due  process  protections 
within  the  correctional  system.  The  principle  that  offenders  do  not  lose  their  con- 
stitutional rights  to  due  process  of  law  by  now  has  become  too  widely  accepted 
to  require  argument. 

Various  theories  have  been  used  to  justify  the  inapplicability  of  due  process 
protections  to  the  revocation  of  parole.  All  have  been  questioned  by  recent 
judicial  decisions  and  are  dealt  with  in  full  by  the  Brief  of  the  American  Civil 
Liberties  Union,  Atnicus  Curiae,  in  this  case.  Chief  among  the  legalistic  rationales 
is  the  argument  that  parole  is  a  privilege  rather  than  a  right,  and  thus  may  be 
revoked  summarily.  This  distinction,  long  out  of  favor,  was  finally  laid  to  rest 
by  the  Court's  statement  in  Goldberg  v.  Kelly,  397  U.S.  254,  262  (1970)  that  "the 
constitutional  challenge  cannot  be  answered  by  an  argument  that  public  assist- 
ance benefits  are  "a  'privilege'  and  not  a  'right'  "  .  .  ."  The  Goldberg  decision, 
which  involved  the  termination  of  welfare  benefits  without  a  hearing,  also  rebuts 
the  argument  that  the  classification  of  a  proceeding  as  administrative  rather  than 
criminal  eliminates  the  need  for  procedural  protections.  This  rationale  was  used 
by  the  court  below  in  seeking  to  create  a  distinction  between  revocation  of  parole 
and  revocation  of  probation,  which  already  has  been  ruled  to  require  a  hearing. 
Mempa  v.  Rhay,  389  U.S.  128  (1967)  ;  Hahn  v  Burke,  430  F.  2d  100  (7th  Cir. 
1970).  Indeed,  courts  of  appeals  in  two  other  circuits  have  expressed  views  contra 
to  the  eighth  circuit  in  Morrissey  on  the  necessity  of  hearings  in  parole  revoca- 
tion proceedings.  Bearden  v.  South  Carolina,  443  F.  2d  1090  (4th  Cir.  1971)  ; 
Murray  v.  Page,  429  F.  2d  1359  ( 10th  Cir.  1970) . 

The  fact  that  the  consequences  of  a  revocation  of  parole  can  be  as  grave  as  a 
return  to  prison  clearly  brings  the  present  case  within  the  purview  of  the  balanc- 
ing test  enunciated  in  Goldberg,  namely,  that  "the  recipient's  interest  in  avoiding 
that  loss  outweighs  the  government  interest  in  summary  adjudication."  397  U.S. 
at  263.  In  the  instant  ca.se,  petitioners  have  .served  three  additional  years  in 
prison  base  on  the  ex  parte  statements  of  their  parole  officers  that  they  had 
violated  the  terms  of  their  parole.  The  reports,  which  would  have  been  considered 
hearsay  in  court,  charged  "numerous  violations"  of  the  conditions  of  parole,  in- 
cluding in  one  case  the  purcha.se  of  an  automobile  under  an  assumed  name,  un- 
authorized operation  of  the  vehicle,  purcha.se  of  furniture  by  use  of  an  assumed 
name  in  order  to  obtain  credit  and  several  violations  of  employment  conditions  ; 
in  the  other  case,  leaving  the  county  without  the  parole  officer's  consent,  obtaining 
a  drivers  licen.se  by  use  of  an  assumed  name,  unlawful  operation  of  a  motor 
vehicle,  and  the  violation  of  employment  conditions.  Morrissey  v.  Bretver,  443 
F.  2d  942,  n.  1,  943,  n.  2  (8th  Cir.  1971) .  In  both  cases,  when  the  petitioners  learned 
of  the  reasons  for  the  revocations,  they  disputed  .some  or  all  of  the  factual  alle- 
gations. However,  in  neither  case  were  they  afforded  the  opportunity  to  confront 
the  authors  of  the  reports,  to  question  them  concerning  the  source  of  the  informa- 
tion or  to  present  independent  evidence  of  their  own.  The  decision  to  return  the 
petitioners  to  prison  lacked  the  most  rudimentary  requirements  of  due  process. 

Extension  of  the  right  to  a  hearing  to  prisoners  facing  .serious  internal  dis- 
ciplinary action  by  prison  officials  goes  beyond  the  claim  of  petitioners  in  the 
present  case.  However,  the  provision  of  such  is  being  ordered  in  a  growing 
number  of  federal  court  decisions  addressing  procedural  due  process  issues  in 
pri.son  disciplinary  actions  that  involve  the  lo.ss  of  statutory  good-time  credits 
or  the  meting  out  of  .serious  deprivations  within  the  prison,  such  as  solitary 
confinement.  E.g.,  Sostre  v.  MoGinnis,  442  F.  2d  178  (2d  Cir.  1971)  :  Nolan  v.  Sca- 
fatl,  430  F.  2d  548  (1st  Cir.  1970)  ;  United  States  ex  rcl.  Campbell  v.  Pate,  401 
F.  2d  55  (7th  Cir.  1968)  ;  Landman  v.  Royster,  333  F.  Supp.  621  (E.D.  Va.  1971)  ; 
Cluchette  v.  Procunier.  32S  F.  Supp.  767  (N.D.  Cal.  1971)  ;  Bundy  v.  Cannon, 
328  F.  Supp.  165  (D.  Md.  1971). 

Cases  involving  the  transfer  of  prisoners  between  institutions  provide  another 
analogy  to  the  pre.sent  case.  In  Baxstrom  v.  Hcrold,  .383  U.S.  107  (1966),  this 
Court  rejected  a  statutory  procedure  under  which  a  pri.soner  was  civilly  com- 
mitted upon  expiration  of  his  penal  .sentence.   Since  all  other  persons  civilly 
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c'onimitted  were  entitled  to  a  jury  trial  on  the  question  of  sanity  before  being 
transferred,  the  commitment  of  prisoners  at  the  request  of  the  director  of  a 
state  hospital  was  held  to  constitute  a  denial  of  equal  protection  of  the  laws. 
Although  /i<ir>itn>m  involved  a  person  no  longer  under  criminal  sentence,  the 
decision  servi>d  as  precedent  for  two  caseM  in  which  no  extension  of  the  length 
of  sentence  was  involved  l)ut  offenders  were  transferred  from  one  institution  to 
a  more  restrictive  institution.  In  United  States  ex  rel.  Selinster  v.  Jlerold,  410 
F.  2d  1071  (2d  Cir.  11W9),  the  Court  of  Appeals  for  the  Second  Circuit  ruled  that 
a  prisoner  who  have  been  .sentenced  to  a  term  of  from  twenty-five  years  to  life 
was  entitled  to  a  hearing  before  being  transferred  to  the  Dannemora  State  Hos- 
pital for  the  criminally  insane;  in  Sli(»ie  v.  Maine,  406  F.  2d  844  (1st  Cir.  1969), 
a  hearing  was  required  before  an  "incorrigible"  juvenile  delinquent  could  be 
tran.sferi-ed  from  a  juvenile  institution  to  a  men's  prison.  In  both  of  the.se  ca.ses 
a  transfer  between  custodial  situaticms  was  at  issue.  If  hearings  are  to  be  re- 
(juired  in  such  circumstances,  they  are  required  a  fortiori  when  a  parolee  who 
has  been  at  liberty  in  the  community,  albeit  with  certain  conditions  attached,  is 
returned  to  prison. 

//.  Provision  of  a  hearing  for  revocation  of  parole  serves  the  interests  of  the 
correctional  process 

The  American  Correctional  Association,  which  is  the  professional  organzation 
of  prison  administrators,  has  endor.sed  the  principle  of  providing  hearings  when 
parole  is  revoked.  The  A.C.A.  deals  with  the  subject  of  pai'ole  revocation  in  its 
Manual  of  Correctional  Standards  {.Sd  edition,  1966),  which  recognizes  that: 
"To  an  even  greater  extent  than  in  the  ca.se  of  impri-sonment,  probation  and  pa- 
role practice  is  determinned  by  an  administrative  discretion  that  is  largely  un- 
controlled by  legal  standards,  protections,  or  remedies.  Until  statutory  and 
case  law  are  more  fully  developed,  it  is  vitally  important  within  all  of  the  cor- 
rectional fields  that  there  should  be  established  and  maintained  reasonable  norms 
and  remedies  against  the  sorts  of  abuses  that  are  likely  to  develop  where  men 
have  great  i)ower  over  their  fellows  and  where  relationships  may  become  both 
mechanical  and  arbitrary.  Id.  at  279." 

Despite  the  fact  that  the  latest  edition  of  the  Manual  was  prepared  before 
most  of  the  court  decisicms  recognizing  the  right  to  a  hearing  upon  revocation 
of  probation  or  parole,  it  si)ecific,illy  provides  for  parole  revocation  hearings : 
"As  soon  as  praticable  after  causing  an  alleged  violator  taken  into  custody  on 
the  basis  of  a  parole  board  warrant,  the  prisoner  should  be  given  an  opportunity 
to  appear  before  the  board  or  its  representative.  The  prisoner  .should  be  made 
fully  aware  of  the  reasons  for  the  warrant,  and  given  ample  opportunity  to 
refute  the  charges  placed  against  him  or  to  comment  as  to  extenuating  circum- 
.stances.  The  hearing  should  l»e  the  basis  for  consideration  of  po.ssible  reinstate- 
ment to  parole  supervision  on  the  basis  of  the  findings  of  fact  of  reparole  where 
it  appears  that  further  incarceration  would  serve  no  useful  purpose.  Id.  at  130." 

In  point  of  fact,  the  majority  of  parole  systems  currently  provide  for  hearings 
on  parole  revocation  (all  but  eight  states)  without  apparent  disadvantage  in  re- 
lation to  the  handful  of  states  which,  like  Iowa  in  Morrissei/,  .still  fail  to  meet 
this  procedural  requisite  (see  Appendix  A,  Brief  of  the  American  Civil  Liberties 
Union,  Amicus  Curiae,  in  this  ca.se). 

The  American  Bar  Association  is  in  full  agreement  with  the  American  Cor- 
rectional Association  in  this  instance.  The  position  that  a  hearing  is  to  be  afforded 
on  parole  revocation  is  consistent  with  .several  sets  of  criminal  justice  standards 
formally  approved  by  the  Association  through  its  House  of  Delegates. 

For  example.  The  Standards  for  Defe^ider  Systems,  promulgated  by  the  Na- 
tional Legal  Aid  and  Defender  Association  in  1965  and  adopted  by  the  A.B.A. 
House  of  Delegates  in  1966,  provide  for  legal  representation  in  parole  and  pro- 
bation violation  proceedings,  obviously  assuming  the  provision  of  hearings.  See 
American  Bar  A.ssociation  Project  on  Minimum  Standards  for  Criminal  .justice. 
Standards  Relatinf;  to  I'rovidinf)  Defense  Services,  Api)endix  B  (Approved 
Draft,  19(>S).  Further  expositicm  of  the  provision  of  coun.sel  on  revocation  of 
probation  or  parole  in  the  Standards  Uelatinri  to  Providing  Defense  Services  al.so 
presu]»poses  the  existence  of  bearings  (S  4.2  at  40-43). 

As  late  as  1970,  the  Project  on  .Minimum  Standards  for  Criminal  Justice  issued 
a  hearing  retpiirement  for  revocation  of  probation.  Standards  Relating  to  Pro- 
bation. Section  5.4  (Approved  Draft.  1970).  The  reasons  are  stated  in  the  Com- 
mentary to  Secti(m  5.4(a)  :  "The  probation  revocation  proceeding  .  .  .  involves 
exactly   tlie  same  kind  of  problem  as  is  involved  in  the  criminal  trial  itself — 
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the  ascertainment  of  historical  events  about  which  there  may  be  some  dispute 
and  tlie  consideration  of  those  events  against  a  standard  of  conduct  to  winch  the 
probationer  is  expected  to  adhere."  Parole  revocation  also  turns  on  ascertain- 
ment of  liistorical  events  against  a  standard  of  conduct  expected  of  the  parolee. 
Coupled  witli  the  threat  of  incarceration  present  in  such  situations,  it  seems  in- 
distinguishable from  considerations  inherent  in  revoking  probation. 

Similarly,  the  President's  Commission  on  Law  Enforcement  and  Administra- 
tion of  Justice,  reconunended  in  The  Challenge  of  Crime  in  a  Free  Soeicty  150 
(IHGT),  that  legal  assistance  i)e  provided  in  parole  and  probation  revocation 
proceedings,  also  presuming  that  such  hearings  would  be  held.  The  Commission's 
Task  Force  on  Corrections  explicitly  provided  that :  "The  offender  threatened 
with  revocation  should  ...  be  entitled  to  a  hearing  comparal)le  to  the  nature  and 
importance  of  the  issue  being  decided.  Where  there  is  some  dispute  as  to  whether 
he  violated  the  conditions  of  his  release,  the  hearing  should  contain  the  basic 
elements  of  due  process — those  elements  which  are  designed  to  ensure  accurate 
factfinding.  'Task  Force  Rejjort :  Correct io)i.s  ,SS  (1967).'' 

The  Model  Penal  Code  of  the  American  Law  Institute  also  contemplates  hear- 
ings «m  charges  of  parole  violation  :  "When  a  parolee  has  been  returned  to  the 
prison,  tlie  board  of  parole  shall  hold  a  hearing  within  sixty  days  of  his  return  to 
determine  whether  his  parole  .should  be  revoked.  Tlie  parolee  shall  have  reason- 
able notice  of  the  charges  filed.  The  institutional  parole  staff  shall  render  reason- 
able aid  to  the  parolee  in  preparation  for  the  hearings  and  he  shall  be  permitted 
to  advi.se  with  his  own  legal  counsel.  At  the  hearing,  the  parolee  may  admit,  deny 
or  explain  the  violation  charged,  and  he  may  present  proof,  including  affidavits 
and  other  evidence,  in  support  of  his  contention.  Section  305.15,  Proposed  Official 
Draft  (19G2)." 

The  National  Council  on  Crime  and  Delinquency,  whose  membership  includes  a 
large  number  of  probation  and  parole  officers  and  other  professionals,  as  well  as 
private  citizens,  promulgated  a  Standard  Probation  and  Parole  Act  in  1955. 
Section  25  of  the  Act  si>ecifically  provides  for  hearings  whenever  parole  is  alleged 
to  have  been  violated.  Since  publication  of  its  1955  Act,  the  NCCD  has  gone 
further  and  reconunended  hearings  as  part  of  internal  prison  disciplinary  pro- 
cedures :  ''Any  punishment  that  may  affect  the  sentence  or  parole  eligibility 
(such  as  the  loss  of  good-time  allowance)  ,'<hall  not  be  imposed  without  a  hearing 
at  which  the  prisoner  shall  have  a  right  to  be  present  and  a  right  to  be  repre- 
sented by  counsel  or  some  other  person  of  his  choice.  National  Council  on  Crime 
and  Delinquency,  A  Model  Act  for  the  Protection  of  Riyht.s  of  Prisoners,  Sec- 
tion 4  (1972)." 

It  should  be  noted  that  all  the  cited  standards  and  model  enactments  seek  to 
accord  procedural  protections  beyond  the  minimal  hearing  rights  at  issue  in  this 
case. 

We  are  a  society  dedicated  to  the  rule  of  law.  Yet  to  this  day,  but  for  the 
recent  decisions  by  this  Court  and  lower  federal  courts,  our  correctional  .systems 
have  operated  without  the  procedural  safeguards  generally  considered  essen- 
tial even  for  administrative  actions  concerning  intere.sts  in  property.  The  present 
case  presents  an  instance  of  the  way  in  which  the  .system  can  act  arbitrarily  by 
relying  on  the  unverified  allegations  of  an  individual  to  deprive  an  offender  of 
his  personal  liberty.  It  is  just  this  type  of  administrative  activity,  devoid  of  rudi- 
mentary fairness,  that  constitutes  one  of  the  most  freciuently  voiced  grievances 
of  offenders  and  tends  to  vitiate  their  respect  for  the  law.  As  the  President's 
Crime  Conunission  noted :  ".  .  .  a  system  which  recognizes  that  offenders  have 
certain  rights  is  not  inconsistent  with  the  goal  of  rehabilitaticm.  A  person  who  re- 
ceives what  he  considers  unfair  treatment  from  correctional  authorities  is  likely 
to  become  a  difficult  subject  for  reformation.  And  the  "collaborative  regime" 
advocated  in  this  volume  is  one  .  .  .  which  seeks  to  encourage  self-re.spect  and 
independence  in  preparing  (»ffenders  for  life  in  the  community.  It  is  inconsistent 
with  these  goals  to  treat  offenders  as  if  they  have  no  rights  and  are  subject  to 
the  absolute  authoritv  of  correctional  officials.  Task  Force  Report:  Correetion.n 
S3  (1967)." 

The  parolee  is  in  the  connnunity  and  but  one  .step  removed  from  complete  re- 
lease to  society.  If,  as  federal  programs  are  now  emphasizing,  the  future  of  crim- 
inal corrections  lies  in  the  direction  of  connnunity  programs,  there  is  a  vital 
need  to  assure  tlie  individual  offender  that  the  opportunity  to  participate  in 
such  programs,  (tnce  gained,  is  not  lost  to  him  through  the  arbitrary  actions  of 
a  single  official  operating  without  responsibility  to  account  for  his  decisions  or 
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to  ensure  that  tiiey  are  based  on  verified  facts.  Implementation  of  the  principle 
that  offenders  have  the  right  to  expect  fair  procedures  from  correeticmal  author- 
ities, rather  than  impeding  the  correctional  process,  is  essential  if  the  system  is 
to  achieve  its  goal  of  rehabilitating  offenders.  See,  e.g.,  F.  Cohen,  The  Legal 
Challegen  to  Corrections:  Implication.s  for  Manpower  and  Training,  105  (19G9)  ; 
R.  Goldfarb  and  L.  Singer,  Redressing  I'risoners'  Grievances.  3!)  Geo.  Wash.  I.. 
Rev.  175  (1970)  ;  V.  Hirschkop  and  M.  Millemann,  The  Unconstitutionality  of 
Prison  Life,  55  Va.  L.  Rev.  795  (19G9)  ;  R.  Kutak,  From  the  Outside  Looking  In: 
Grim  Fairy  Tales  for  Prison  Administrators,  Law  Enforcement  Assistance  Ad- 
ministration (Monograph,  1970). 

The  courts  are  sensitive,  as  never  before,  to  the  necessity  of  bringing  the  rule 
of  law  into  the  correctional  system.  Confirmation  of  the  applicability  of  due 
process  hearing  rights  in  parole  revocation  proceedings  will,  in  the  view  of  the 
American  Bar  Association,  constitute  a  sound  and  timely  step  toward  realiza- 
tion of  that  objective. 

CONCLUSION 

For  the  reasons  stated  above,  the  judgment  below  should  be  reversed. 
Respectfully  submitted, 

Leon  Jaworski, 
William  W.   Falsgraf, 
Richard  J.  Hughes, 
Robert  J.  Kutak, 
Attorneys  for  Amicus  Curiae. 

American  Bar  Association,  1155  East  OOth  Street,  Chicago,  Illinois  60637 
March,  1972. 
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Attorney  General  of  the  United  States 
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INTRODUCTION 

This  biennial  report  describes  the  activities  of  the  United  States  Board  of 
Parole  for  the  fiscal  years  1969  and  1970.  During  that  period  the  Board  was 
presided  over  by  two  chairmen,  and  the  Board's  organization  and  proce- 
dures were  adopted.  During  fiscal  year  1970  there  was  a  major  reorganiza- 
tion of  the  Board.  New  rules  were  drafted  and  approved  to  reflect  the 
changes  in  structure  and  functioning. 

As  a  part  of  the  Board's  reorganization,  authority  was  sought  and  ob- 
tained from  Congress  to  bring  the  staff  of  Parole  Hearing  Examiners  up  to 
a  full  complement  of  eight  persons.  Hearing  schedules  were  devised  to  per- 
mit the  Members  to  remain  at  headquarters  and  allow  Examiners  to  con- 
duct a  majority  of  the  hearings  in  the  field.  Improved  decision  making 
procedures  were  devised  to  better  assure  expeditious  yet  careful  selection  for 
parole. 

Related  to  the  reorganization,  a  grant  from  the  Law  Enforcement  Assist- 
ance Administration  enabled  a  private  national  agency  to  begin  a  study  of 
the  Board's  decision  making  process  and  to  develop  scientific  standards 
against  which  to  measure  the  Board's  decisions  in  individual  cases.  By  the 
end  of  fiscal  year  1970,  data  was  being  fed  into  computers,  and  plans  had 
been  developed  to  follow  up  on  the  success  or  failure  of  those  released  on 
parole.  For  the  first  time,  records  of  the  FBI  are  to  be  used  to  assist  in  a 
follow  up  phase  of  research  related  to  federal  offenders  conducted  outside 
the  FBI  itself. 

This  report  describes  the  changes  in  the  Board's  reorganization  and  its 
present  procedures.  It  describes  the  activities  engaged  in  during  the  two 
fiscal  years,  and  also  describes  the  activities  engaged  in  by  the  Board's 
Youth  Correction  Division  during  the  same  period  of  time. 
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PART  ONE 
THE  BOARD  AND  ITS  JURISDICTION 

The  United  States  Board  of  Parole  was  created  by  statute  in  1930. 
Amendments  to  the  statutes  through  the  years  have  resulted  in  the  present 
Board  of  eight  Members,  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate.  Members  serve  six  year,  overlapping 
terms,  and  may  be  reappointed.  The  Board  has  exclusive  parole  jurisdiction 
over  all  federal  prisoners  wherever  confined,  and  continuing  jurisdiction 
over  those  who  are  released  on  parole  or  on  mandatory  release  under  the 
federal  "good-time"  statutes.  The  Boad  issues  a  release  certificate  for  each 
parolee  and  may  issue  a  warrant  for  his  return  if  he  violates  the  regulations 
established  by  the  Board  governing  his  behavior  in  the  community.  The 
Board  has  similar  authority  over  mandatory  releasees  since  they  are  released 
"as  if  on  parole." 

In  1950,  Congress  created  a  Youth  Correction  Division  within  the  Board. 
That  Division  has  specific  powers  with  regard  to  the  Federal  Youth  Correc- 
tions Act  which  was  also  enacted  in  1950.  Any  Member  of  the  Board  may 
be  designated  by  the  Attorney  General  to  serve  on  the  Youth  Division.  The 
Chairman  of  the  Board  and  the  Chairman  of  the  Division  are  designated  by 
the  Attorney  General. 

THE  BOARD'S  MEMBERS 
GEORGE  J.  REED,  CHAIRMAN 

Mr.  Reed  became  Chairman  of  the  Board  on  May  12,  1969,  soon  after 
his  reappointment  to  the  Board  after  an  absence  of  more  than  four  years. 
He  had  previously  served  as  a  Member  between  1953  and  1964.  During 
that  time  he  served  for  four  years  as  the  first  Chairman  of  the  Youth 
Correction  Division.  Later  he  served  another  four  years  as  Chairman  of  the 
Board. 

Mr.  Reed,  a  graduate  of  Pasadena  College,  undertook  graduate  study  in 
sociology  and  criminology  at  the  University  of  Southern  California.  The 
following  year  he  was  elected  a  Fellow  of  the  American  Society  of  Crimi- 
nology. In  California  he  served  as  a  deputy  probation  officer  in  Los  Angeles 
County  and  as  a  field  director  for  the  California  Youth  Authority.  In  Min- 
nesota he  was  the  deputy  director  of  the  Youth  Conservation  Commission. 
During  his  absence  from  the  United  States  Board  of  Parole  he  was  the 
Chief  Parole  and  Probation  Officer  for  the  State  of  Nevada,  professor  of 
criminology  at  the  College  of  the  Sequoias,  and  Director  of  the  Lane 
County  Juvenile  Court  in  Eugene,  Oregon. 

He  has  authored  articles  for  professional  magazines,  including  Federal 
Probation,  Focus,  and  the  Sociological  Review  and  Delinquency  Prevention 
Manual.  He  is  a  member  of  the  Board  of  Trustees  of  the  National  Council 
on  Crime  and  Delinquency,  and  past  chairman  of  the  National  Parole 
Council.  He  is  married  and  the  father  of  one  son.  His  home  state  is  Oregon. 
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ZEIGEL  W.  NEFF,  CHAIRMAN,  YOUTH  DIVISION 

Mr.  Neff  was  the  Chairman  of  the  Board's  Youth  Correction  Division 
from  June  20,  1967  to  the  end  of  the  period  covered  by  this  report.  Before 
that  he  was  the  acting  Chairman  of  the  Board  for  a  period  of  eighteen 
months.  His  original  appointment  to  the  Board  was  in  1964. 

Mr.  NefT  is  a  graduate  of  the  Southwest  Missouri  ;State  College  and  the 
University  of  Missouri,  where  he  earned  an  LLB  in  1948.  After  moving  to 
the  Washington,  D.C.  area  he  earned  an  LLM  from  Georgetown  University 
in  1958. 

He  was  a  naval  aviator  during  World  War  II,  and  remained  in  the  serv- 
ice as  a  Reservist.  He  operated  a  private  law  practice  in  Kansas  City,  Mis- 
souri until  1951  when  he  returned  to  active  duty  as  a  Law  Specialist  with 
the  United  States  Navy.  In  1955,  as  a  civilian,  he  was  appointed  Commis- 
sioner of  the  United  States  Court  of  Military  Appeals.  He  also  served  as 
Special  Assistant  to  the  Judge  Ad\ocate  General  of  the  Navy;  was  a  mem- 
ber of  the  Navy  Board  of  Review ;  and  was  Special  Assistant  and  Legal  Ad- 
visor to  the  Deputy  Assistant  Secretary  of  Defense  for  Manpower. 

Mr.  NefT  served  as  an  Assistant  Attorney  General  for  the  State  of  Mis- 
souri in  1953  and  1954,  and  was  National  Secretary  of  the  Judge  Advocates 
Association  of  the  United  States.  He  is  married  and  has  two  daughters.  His 
home  state  is  Missouri. 

Shortly  after  the  close  of  fiscal  year  1970  he  retired  and  Mr.  William  F. 
Howland,  Jr.,  a  Member  of  the  Board,  replaced  him  as  Chairman  of  the 
Youth  Division. 

WILLIAM  E.  AMOS 

Mr.  Amos  was  appointed  to  the  Board  July  17,  1969,  replacing  Mr. 
Homer  Benson,  who  had  been  a  Member  of  the  Board  since  1962.  Mr. 
Amos  graduated  from  the  State  College  of  Arkansas  where  he  earned  a  BSE 
degree.  Subsequently  he  was  awarded  an  MA  degree  from  the  University  of 
Tulsa.  After  attending  the  University  of  Maryland,  he  was  awarded  a  Mas- 
ter's degree  and  a  Doctorate  degree  in  education.  He  also  received  a  certifi- 
cate as  a  School  Psychologist  from  American  L^ni\-ersity.  His  majors  are  in 
guidance  and  counseling  and  human  development. 

Mr.  Amos  has  served  as  a  psychologist  for  a  child  guidance  clinic  and  was 
a  principal  and  superintendent  of  public  schools  in  Arkansas.  While  serving 
in  the  United  States  Army  he  was  Director  of  Education  at  the  United 
States  Disciplinary  Barracks.  As  a  civilian  he  was  a  Special  Agent  for  the 
United  States  Secret  Service.  He  then  became  Superintendent  of  the  Cedar 
Knoll  School,  a  District  of  Columbia  institution  for  juvenile  delinquents. 
He  also  served  as  Assistant  Director  of  the  President's  Commission  on 
Crime  for  the  Ditrict  of  Columbia.  Immediately  before  his  appointment  to 
the  Board  of  Parole  he  was  serving  as  Chief,  Division  of  Counseling  and 
Testing.  U.S.  Department  of  Labor. 
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Mr.  Amos  is  the  author  of  several  books  and  numerous  articles.  He  is 
married  and  has  four  children.  His  home  state  is  Arkansas. 

WALTER  DUNBAR 

Mr.  Dunbar  was  appointed  to  the  Board  in  1967  and  immediately 
became  Chairman  of  the  Board.  He  remained  in  that  position  until  suc- 
ceeded by  the  present  Chairman,  George  J.  Reed,  in  May,  1969.  Mr.  Dun- 
bar continued  to  serve  as  a  Member  of  the  Board  to  the  end  of  the  period 
covered  by  this  report. 

Mr.  Dunbar  is  a  graduate  of  the  University  of  California  at  Los  Angeles. 
He  also  completed  graduate  work  in  public  work  and  law.  He  was  a  career 
officer  in  the  California  Department  of  Corrections,  where  he  rose  from  the 
position  of  Supervisory  Officer  in  the  California  institution  for  men  at 
Chino,  to  become  the  Director  of  the  Department  of  Corrections  in  1961. 
In  the  interim  he  was  a  Personnel  Training  Officer,  Associate  Warden  and 
Deputy  Director  of  the  Department  of  Corrections. 

He  is  a  past  president  of  the  American  Correctional  Association  and  is 
Chairman  of  the  Association's  Self  Evaluation  and  Accreditation  Commit- 
tee. He  was  an  editor  of  the  Association's  Manual  of  Correctional  Stand- 
ards. He  was  a  training  officer  in  the  United  States  Navy  during  World 
War  n.  He  is  married  and  is  the  father  of  two  children.  His  home  state  is 
California. 

GERALD  E.  MURCH 

Mr.  Murch  received  his  original  appointment  to  the  Board  in  1955.  He 
has  received  successive  reappointments  since  that  time.  He  served  two  years 
as  Chairman  of  the  Youth  Correction  Division.  He  has  also  been  a  Member 
of  the  Division  during  his  tenure. 

Mr.  Murch  is  a  graduate  of  the  Wilton  Academy  and  the  University  of 
Illinois.  He  was  employed  in  the  Department  of  Institutions  of  the  State  of 
Maine  between  1933  and  1942.  In  that  organization  he  was  a  parole  officer 
for  the  State  School  for  Boys.  During  World  War  II  he  was  a  Lieutenant  in 
the  United  States  Navy.  Following  his  discharge  he  became  a  parole 
officer  and  was  promoted  to  Chief  Parole  Officer  and  Executive  to  the  pa- 
role board  of  the  State  of  Maine. 

He  is  married  and  has  one  son.  His  home  state  is  Maine. 

WILLIAM  F.  HOWLAND,  JR. 

Mr.  Howland  received  his  original  appointment  to  the  Board  in  1955,  on 
the  same  day  that  Mr.  Murch  was  appointed.  He  has  also  received  succes- 
sive reappointments  since  that  time.  He  served  part  of  his  tenure  on  the 
Board's  Youth  Correction  Division.  Shortly  after  the  close  of  the  period 
covered  by  this  report,  he  became  Chairman  of  the  Division,  replacing  Mr. 
Zeigel  W.  NeflF. 
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Mr.  Rowland  graduated  from  Duke  University  where  he  received  both 
an  AB  and  an  LLB  degree.  He  engaged  in  private  law  practice  in  Hender- 
son, North  Carolina  until  1936  when  he  became  a  United  States  Probation 
Officer  for  the  Eastern  District  of  North  Carolina.  He  was  the  Chief 
United  States  Probation  Officer  for  the  Western  District  of  that  state 
between  1943  and  1955. 

He  served  in  the  United  States  Navy  during  World  War  H  as  prison 
administration  officer  of  the  fifth  Naval  District.  He  is  married  and  has 
three  children.  His  home  state  is  Virginia. 

CHARLOTTE  PAUL  REESE 

Mrs.  Reese  was  appointed  to  the  Board  in  1964.  She  was  a  member  of 
the  Youth  Correction  Division  during  most  of  her  term,  which  ended  late  in 
1970.  After  the  close  of  the  period  covered  in  this  report,  she  was  replaced 
by  Mrs.  Paula  A.  Tennant. 

Mrs.  Reese  is  a  graduate  of  Wellesley  College.  She  became  a  newspaper- 
woman for  the  Chicago  Sun-Times  during  World  War  H,  and  was  then  a 
member  of  the  editorial  staff  of  the  Coronet-Esquire  Magazines.  She  is  the 
author  of  five  novels  and  numerous  magazine  articles.  Between  1949  and 
1961  she  was  the  co-publisher  and  editor  of  two  weekly  newspapers  in  the 
State  of  Washington.  During  that  period  she  was  a  member  of  the  Wash- 
ington State  Council  for  Children  and  Youth. 

In  1962  she  was  appointed  a  Member  of  the  Washington  Board  of  Prison 
Terms  and  Paroles.  She  served  in  that  capacity  until  appointed  to  the 
United  States  Board  of  Parole.  She  is  married  and  has  two  sons.  Her  home 
state  is  Washington. 

WILLIAM  T.  WOODARD,  JR. 

Mr.  Woodard  was  appointed  to  the  Board  in  1966  and  immediately 
became  a  member  of  the  Youth  Correction  Division,  where  he  continues  to 
serve. 

Mr.  Woodard  is  a  graduate  of  the  University  of  North  Carolina.  He  also 
completed  one  year  of  graduate  work  in  Social  Work  at  that  University.  He 
was  a  teacher  in  the  North  Carolina  public  schools  for  four  years,  and  then 
became  a  caseworker  for  the  state's  Department  of  Public  Welfare.  He  was 
promoted  to  the  position  of  superintendent  of  a  county  division  of  that  de- 
partment, which  position  he  held  for  a  period  of  ten  years.  He  was  ap- 
pointed Chief  United  States  Probation  Officer  for  the  Eastern  District  of 
North  Carolina  in  1951.  He  remained  in  that  position  until  appointed  to 
the  United  States  Board  of  Parole. 

He  has  served  as  president  of  the  North  Carolina  Association  of  Public 
Welfare  Superintendents,  and  president  of  the  Federal  Probation  Officers 
Association.  He  is  married  and  has  three  children.  His  home  state  is  North 
Carolina. 
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THE  BOARD'S  STAFF 

All  the  personnel  of  the  Board  are  stationed  at  its  headquarters  in  Wash- 
ington, D.C.  During  1970  the  Board  had  on  its  staff  seventeen  professional- 
level  persons,  all  of  whom  have  prior  experience  and  training  in  the  field  of 
parole  and  corrections.  A  Staff  Director,  under  the  supervision  of  the 
Board,  is  in  general  charge  of  the  headquarters  office.  A  Parole  Executive 
and  a  Youth  Division  Executive  are  responsible  for  the  operations  of  the 
Board's  two  divisions.  During  the  period  covered  by  this  report,  the  Board 
appointed  an  attorney  with  considerable  experience  with  the  Criminal  Divi- 
sion appellate  section  of  the  Department  of  Justice.  In  that  capacity,  he 
had  extensive  prior  experience  with  court  cases  involving  the  Board.  He  ad- 
vises the  Board  in  legal  matters  and  maintains  liaison  with  court  officials. 

Each  of  the  two  Executives  are  assisted  by  three  Case  Analysts  who  are 
responsible  for  case  processing  of  all  prisoners  in  the  correctional  institutions 
and  for  control  over  the  supervision  of  all  prisoners  released  to  the  com- 
munity on  parole  or  mandatory  release. 

HEARING  EXAMINERS 

During  1970  the  Board  increased  its  staff  of  hearing  examiners  from  two 
to  five  persons.  Examiners  conduct  personal  hearings  with  the  prisoners  and 
summarize  their  findings  which  include  a  recommendation  to  the  Board  rel- 
ative to  parole.  While  at  headquarters  they  perform  other  related  case  proc- 
essing duties  and  make  recommendations  to  the  Board.  They  are  not  em- 
powered to  vote  relative  to  parole.  During  fiscal  year  1971  the  Board  fur- 
ther augmented  its  examiner  staff  to  the  maximum  authorized  strength  of 
eight  persons. 

The  eight  examiners  will  conduct  approximately  two  thirds  of  the  hear- 
ings with  prisoners,  and  will  hear  all  prisoners  regardless  of  sentence,  of- 
fense, or  institution  of  confinement.  For  purposes  of  retaining  full  knowl- 
edge of  institutional  programs  the  Members  of  the  Board  will  conduct  most 
of  the  remaining  number  of  hearings  with  prisoners.  Members  will  also  pre- 
pare an  evaluative  summary  and  include  a  recommendation  to  their  col- 
leagues, who  will  confirm  or  oppose  the  vote  of  the  hearing  Member. 

The  presence  of  five  examiners  has  already  resulted  in  a  decrease  in  the 
total  amount  of  time  required  to  process  a  Board  decision  following  a  hear- 
ing in  the  institution.  It  is  believed  that  when  the  full  staff  is  in  full  opera- 
tion the  time  between  hearing  and  notice  to  the  prisoner  will  be  reduced 
even  more  significanly.  When  examiners  conduct  the  majority  of  the  hear- 
ings, the  Members  who  remain  in  Washington  have  more  time  to  study  the 
file  carefully  before  a  decision  is  reached  in  each  case.  Time  thus  is  availa- 
ble to  permit  them  to  confer  with  each  other  on  the  more  perplexing  cases; 
and  there  is  opportunity  to  consider  other  cases  in  en  banc  sessions.  The  ul- 
timate result  is  more  carefully  considered  and  expeditious  decisions. 
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STAFF  OF  RELATED  AGENCIES 

The  Board,  on  a  cooperative  basis,  uses  the  services  of  staff  employed  by 
the  Federal  Bureau  of  Prisons  who  are  assigned  to  the  correctional  institu- 
tions throughout  the  Nation.  That  staff  prepares  classification  summaries, 
progress  reports  and  othe  reports  concerning  parole  applicants. 

Field  supervision  of  released  prisoners  is  provided  by  United  States  Pro- 
bation Officers  who  are  employed  by  the  United  States  District  Courts. 
According  to  statute,  they  function  as  "parole  officers"  for  federal  prisoners. 
Reports  concerning  the  adjustment  of  parolees  and  mandatory  releasees  are 
prepared  and  submitted  to  the  Board  by  those  officers. 


REORGANIZATION 

During  1970  the  Board  embarked  upon  a  major  reorganization  of  its 
methods  of  operation.  Throughout  most  of  the  Board's  histoi-y  the  Mem- 
bers have  conducted  practically  all  of  the  personal  hearings  with  parole  eli- 
gibles.  After  returning  to  headquarters  they  performed  the  consideration 
and  voting  process  relative  to  parole  decisions  both  on  cases  heard  by  them- 
selves and  by  their  fellow  Board  Members.  The  result  was  a  long  delay  be- 
fore the  inmates  were  advised  of  the  outcome  of  their  applications.  Further, 
the  Members'  workload  was  consistently  heavy  and  excessively  demanding 
of  their  attention.  Adequate  time  was  sometimes  not  available  for  careful 
deliberation  and  for  conference  with  one  another  on  the  more  difficult  and 
complex  cases. 
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The  inauguration  of  a  stafT  of  Parole  Hearing  Examiners  signalled  a  new 
approach  to  decision  making  which,  when  fully  put  into  efTect,  will  not  only 
reduce  the  time  lag  but  also  more  nearly  assure  that  every  decision  is  as  ap- 
propriate as  possible. 

Time  gained  from  the  improved  processing  method  has  already  permitted 
the  Board  to  inaugurate  appeals  procedures  relative  to  its  own  decisions, 
and  to  give  careful  study  by  the  entire  Board,  sitting  in  en  banc  sessions  to 
the  more  complicated  and  unusual  cases  coming  before  it.  Under  these  new 
procedures  a  staff  person  prepares  a  full  summary  of  each  case  and  makes 
an  Mai  presentation  to  the  Members  who  meet  on  a  monthly  basis  for  this 
purpose.  Group  decisions  are  then  arrived  at  after  thorough  consideration 
and  discussion. 

STUDY  OF  DECISION  MAKING 

Just  prior  to  the  close  of  fiscal  year  1970  the  Uniform  Parole  Reports  or- 
ganization, a  sub-divison  of  the  National  Parole  Institutes,  was  awarded  a 
grant  of  funds  to  conduct  a  study  and  follow  up  of  the  Board's  decision 
making.  The  grant  was  awarded  by  the  Law  Enforcement  Assistance  Ad- 
ministration which  tentatively  will  support  a  three  year  study.  The  study 
has  as  its  major  goal  the  improvement  of  the  Board's  parole  decisions. 

Shortly  after  the  award  was  granted,  Dr.  Don  Gottfredson,  Director  of 
the  Uniform  Parole  Reports,  a  subsidiary  of  the  National  Council  on  Crime 
and  Delinquency,  became  the  director  of  the  study  project.  As  co-director, 
Professor  Leslie  Wilkins,  University  of  New  York,  was  also  appointed  to 
help  plan  and  oversee  the  project.  Almost  immediately  a  staff  of  technicians 
began  coding  the  data  in  the  cases  on  which  the  Board  was  making  deci- 
sions. The  data  was  placed  in  a  computor  at  Davis,  California  for  later  re- 
trieval through  use  of  a  terminal  station  at  the  Board's  headquarters  in 
Washington,  D.C.  Plans  were  made  to  follow  up  on  the  adjustment  of  the 
prisoners  released.  Through  the  cooperation  of  Mr.  J.  Edgar  Hoover,  the 
arrest  records  of  the  FBI  were,  for  the  first  time,  made  available  to  the 
Board  to  be  used  as  an  aid  in  determining  the  success  or  failure  by  those 
released  on  parole. 

A  long  range  plan  was  initiated  to  devise  "prediction"  or  "base-expect- 
ancy" tables  which  could  be  used  to  guide  the  Board  in  future  decisions.  To 
expedite  this  segment  of  the  research,  a  procedure  was  initiated  to  codify 
and  follow  up  on  prisoners  who  had  been  released  by  the  Board  in  previous 
years.  A  committee  of  interested  parole  officials  from  eighteen  states  was 
formed  to  observe  the  study  as  it  progresses,  to  advise  as  to  its  operation  and 
to  consider  the  feasibility  of  similar  research  in  their  own  states.  The 
Board's  next  Annual  Report  will  describe  the  progress  of  this  research  pro- 
ject during  its  first  full  year  of  operation. 
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THE  BOARD'S  HISTORY 

Federal  prisoners,  since  1902,  have  been  able  to  shorten  their  time  in 
prison  by  earning  "good-time"  credits.  There  was  no  supervision  in  the 
community  of  any  released  prisoner  until  1910  when  parole  was  initiated. 
At  that  time  each  of  the  federal  prisons  had  its  own  parole  board  comprised 
of  the  Warden,  the  medical  officer,  and  an  official  of  the  Department  of 
Justice  in  Washington,  D.C.  who  was  an  ex-officio  member  of  each  institu- 
tional board.  These  boards  merely  recommended  parole,  and  the  Attorney 
General  made  the  final  decision.  A  prisoner  who  violated  parole  was  re- 
turned when  the  Warden  of  the  releasing  institution  issued  a  warrant  for 
his  retaking.  Supervision  in  the  community  was  provided  by  a  parole  officer 
assigned  to  each  institution.  He  served  mainly  as  a  clearing  house  for  the 
volunteers  and  the  United  States  Marshals  who  had  personal  contact  with 
the  parolees. 

Institutional  boards  were  abolished  m  1930  when  Congress  created  a  cen- 
tral board  in  the  Nation's  Capitol.  Sole  authority  to  grant  and  revoke  pa- 
role was  given  to  that  three  Member  board.  Although  the  board  had  inde- 
pendent decision-making  authority,  it  was  placed  in  the  Bureau  of  Prisons 
for  administrative  purposes.  Members  were  appointed  by  the  Attorney  Gen- 
eral. Since  1925  to  the  present  time,  parolees  have  been  supervised  by 
United  States  Probation  Officers  attached  to  the  federal  courts.  Through- 
out the  history  of  the  Board  the  relationships  between  it  and  the  United 
States  probation  service  has  strengthened  and  enhanced.  At  present  more 
than  10,000  parolees  and  mandatory  releasees  are  supervised  by  those  officers 
who  report  regularly  to  the  Board  and  perform  many  other  valuable  services 
in  their  capacity  as  "parole  agents"  for  the  Board. 

In  1945  the  Attorney  General  ordered  the  Board  to  report  directly  to  him 
for  administrative  purposes,  thus  taking  it  out  of  the  Bureau  of  Prisons. 
Three  years  later  Congress  conducted  as  investigation  of  the  operations  of 
the  Board  and  its  report  became  a  backdrop  for  an  increase  in  Board  mem- 
bership to  five  persons. 

In  1950  Congress  enacted  legislation  to  provide  for  specialized  treatment 
under  the  Youth  Corrections  Act,  and  at  the  same  time  created  a  Youth 
Correction  Division  within  the  Board.  This  raised  the  membership  of  the 
Board  to  eight  persons.  Congress  also  determined  that  the  Members  should 
be  Presidentially  appointed,  by  and  with  the  advice  and  consent  of  the  Sen- 
ate. 

The  following  year  Congress  inserted  into  the  Labor-Management  Re- 
porting and  Disclosure  Act  a  provision  that  certain  ex-ofTenders  would  not 
be  permitted  to  serve  as  officers  of  labor  unions  or  management  associations 
unless  special  exemption  is  obtained  from  the  Board  of  Parole. 

In  summary,  the  Board's  entire  history  indicates  a  clear-cut  trend  toward 
Congressional  approval  of  more  independent  responsibility  for  the  Board. 
Each  modification  has  resulted  in  enlargement  of  the  scope  and  complexity 
of  the  Board's  authority,  as  well  as  movement  in  the  direction  of  permitting 


1238 

it  to  operate  in  the  manner  in  which  it  feels  will  serve  the  common  good 
both  for  rehabilitated  prisoners  and  society. 

SCOPE  OF  THE  BOARD'S  RESPONSIBILITY 

The  Board  has  parole  authority  for  all  federal  prisoners  wherever  they 
are  confined.  The  vast  majority  of  them  are  confined  in  a  Federal  Bureau 
of  Prisons  institution.  Others  are  confined  in  state  or  local  institutions  where 
they  are  serving  concurrent  federal  and  local  sentences.  Personal  parole 
hearings  are  conducted  with  those  who  are  confined  in  federal  institutions; 
with  the  exception  that  those  with  terms  of  one  year  or  less  are  considered 
on  the  basis  of  the  file  alone. 

TYPES  OF  SENTENCES 

Federal  courts  have  a  variety  of  alternatives  In  sentencing  persons  con- 
victed of  offenses  against  the  United  States.  The  most  commonly  used  sen- 
tence procedures  are  described  below : 

Adult  sentences:  "regular" 

The  Court  specifies  the  maximum  time,  up  to  a  limit  prescribed  by  law, 
to  be  served.  Parole  may  be  granted  after  service  of  one-third  of  the  maxi- 
mum. (Sec.  4202,  18U.S.C.) 

Adult  sentences:  "indeterminate" 

The  Court  specifies  the  maximum  time,  up  to  a  limit  prescribed  by  law, 
to  be  served.  Parole  may  be  granted  at  any  time.  In  a  few  instances,  the 
court  also  specifies  the  minimum  time  to  be  served  (which  must  be  less  than 
one-third  of  the  maximum).  (Sections  4208  (a)  (1)  and  (a)  (2),  Title  18, 
U.S.C.) 

Youth  Corrections  Act  commitments 

The  court  commits  under  the  terms  of  the  Act  which  provides  for  parole 
at  any  time,  but  not  later  than  four  years  of  a  six-year  term.  (Section  5010, 
18  U.S.C.) 

Juvenile  Delinquency  Act  commitments 

The  court  commits  for  a  definite  term  or  until  age  21.  In  no  case  may  the 
term  run  beyond  age  21.  Parole  may  be  granted  at  any  time.  (Section  5037, 
18  U.S.C.) 

Narcotic  Addict  Rehabilitation  Act  commitments 

Under  Title  II  of  the  Act,  the  court  commits  to  an  indeterminate  term 
not  to  exceed  10  years  or  the  term  specified  by  law  for  the  offense  commit- 
ted. Parole  may  be  granted  to  an  after-care  program  after  six  months  of  in- 
stitutional treatment.  (Section  4254,  18  U.S.C.) 


•Under  an  exception  of  the  Act  (Section  5010(c)),  the  court  may  commit  for  a  term  longer 
than  six  years  :  and  parole  must  then  be  granted  no  later  than  two  years  before  the  maximum 
term  imposed. 

10 


1239 


Chart  2 

COMMITMENTS  BY  THE  COURT  TO  FEDERAL  INSTITUTIONS.  BY  TYPE  OF 

SENTENCE  IMPOSED.  FISCAL  YEAR  1970 
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Narcotic  Addict  Rehabilitation  Act 


'  Juvenile  .Oehnquency  Act 


1,180     -  Youth  Corrections  Act 


2. 573    -  Adult  Indeterminate  Sentence 


6.794  -  Adult,  "Raoular- 


Thousands  of  Persons 
Does  not  include  "split-sentences"  which  provide  for  confinement  plus  probatii 


Commitments  by  the  courts  during  fiscal  year  1970  by  type  of  sentence 
are  shown  in  Chart  Two. 


COMMITMENTS 

The  history  of  federal  parole  reveals  a  definite  trend  toward  an  ever-in- 
creasing use  of  indeterminate  type  sentences.  The  juvenile  delinquency  stat- 
utes were  the  forerunners  of  the  trend,  with  the  Youth  Corrections  Act  to 
follow  in  1950.  Indeterminate  sentences  for  adults  followed  in  1958  when 
Congress  authorized  the  courts,  in  their  discretion,  to  specify  that  the  Board 
of  Parole  may  determine  the  parole  eligibility  date.  The  most  recent  sen- 
tencing legislation,  the  Narcotics  Addict  Rehabilitation  Act,  provides  for 
parole  at  any  time  after  a  minimum  of  six  months  of  treatment  has 
occurred  provided  the  Surgeon  General  certifies  that  the  inmate  has  pro- 
gressed satisfactorily. 

When  the  courts  have  an  option  they  are  increasingly  making  use  of  the 
indeterminate  commitments.  This  has  been  true  in  the  disposition  of  adult 
prisoners  as  well  as  for  juveniles,  youths,  and  narcotic  addicts.  At  the  pre- 
sent time,  more  than  forty  percent  of  all  federal  commitments  are  of  a  type 
where  the  Board  may  parole  without  regard  to  the  traditional  minimum 
waiting  period  of  one-third  of  the  maximum  sentence  imposed. 

In  the  case  of  convicted  adults  where  there  is  a  clear  choice  by  the  court 
between  use  of  the  traditional  sentencing  methods  and  the  newer  indetermi- 
nate methods,  there  has  been  a  steady  inclination  to  place  the  responsibility 
for  the  time  of  release  on  the  Board  of  Parole.  The  percent  of  such  cases 
committed  under  Section  4208,  Title  18,  of  the  United  States  Code,  has 
risen  from  less  than  19  percent  to  more  than  30  percent  in  just  the  past  five 
years.  The  trend  is  evident  in  Table  I. 
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CoUlTVENTS  Of  FEDERAL  PRISONERS  TO  DEFINITE  SENTENCES  AND  TO  INDETERMINATE  S€NTENCES. 
FISCAL  YEARS  1966  TO  1970 

Thou»and«  o*  Parsons 


Dslinit 

■  Tarm 

7.792 

7,010 

6.90S 

Indstan 

Tiinata 

3.S97 

3.79S 

3.88S 

Par  can 

Indatanninate 

31.6 

35.0 

36.0 

6.880 
4.213 
41.7 


TABLE  I 

COMMITMENTS  OF  ADULT  PRISONERS  TO  DEFINITE 

SENTENCES  AND  TO  INDETERMINATE  SENTENCES 

FISCAL  YEARS  1966  TO  1970 


Sentence  * 

7966 

1967 

1968 

1969 

1970 

Definite                   

....      7,792 

7,010 

2,001 

22.2 

6,905 

2,009 

22.2 

5,994 

2,265 

27.4 

5,880 

....      1,775 

2,544 

18.6 

30.2 

•  Does  not  include  NARA  commitments.    Also  does  not  include  YCA  and  juvenile  commitments 
as  in  Chart  3. 

One  of  the  features  of  the  indeterminate  sentencing  laws  is  a  provision 
that  the  court  may  specify  a  minimum  time  to  serve  before  the  Board  at- 
tains parole  jurisdiction.  Such  minimum  must  be  less  than  one-third  of  the 
maximum.  In  practice  the  courts  have  seldom  used  this  provision,  prefer- 
ring to  commit  under  the  wholly  indeterminate  provision  which  confers 
upon  the  Board  complete  authority  to  parole  at  any  time  after  receipt  of  the 
prisoner  in  an  institution.  Table  II  lists  the  numbers  of  such  commitments 
during  the  past  five  years. 

TABLE  II 

COMMITMENTS  UNDER  INDETERMINATE  SENTENCING, 

BY  METHOD  OF  DETERMINNING  PAROLE  ELIGIBILITY 

DATE,  FISCAL  YEARS  1966  TO  1970 


Court  determined 

Board  determined 

Year 

Sec.  4208{a){1) 

Sec 

4208{a){2) 

Total 

1966 

38 

1,775 

1,813 

1967 

20 

1,948 

1,968 

1968 

56 

2,099 

2,155 

1969 

28 

2,265 

2,293 

1970 

29 

2,544 

2,573 
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LENGTH  OF  SENTENCES 

The  length  of  the  maximum  term  imposed  by  the  courts  varies  considera- 
bly according  to  the  type  of  sentence  procedure  used.  Apparently,  the  courts 
feel  that  a  longer  maximum  term  is  appropriate  when  parole  is  a  good  pos- 
sibility, such  as  under  the  indeterminate  sentence  laws  or  under  the  Nar- 
cotic Addict  Rehabilitation  Act  (NARA).  In  practice,  the  Board  does  pa- 
role a  higher  percentage  of  paroles  to  those  prisoners  sentenced  to  longer 
terms  under  the  indeterminate  and  NARA  procedures.  (See  Table  X).  As 
will  be  seen,  however,  the  number  of  months  served  in  confinement  by  those 
who  receive  parole  does  not  differ  remarkably  regardless  of  sentence  proce- 
dure. (See  Table  XIV).  The  result,  therefore,  is  that  the  time  spent  in  the 
community  under  parole  supervision  tends  to  be  longer  for  those  who  re- 
ceive indeterminate  or  NARA  commitments  than  it  is  for  those  who  receive 
"regular"  sentences  from  the  court.  It  is  clear  that  the  multiplicity  of  sent- 
encing choices  available  to  the  courts,  and  the  varying  attitudes  between 
sentencing  judges  results  in  a  wide  disparity  in  the  lengths  of  sentence  im- 
posed for  persons  convicted  of  similar  offense,  and  often  who  possess  simi- 
lar backgrounds.  To  a  very  real  degree,  the  Board  of  Parole  tends,  in  prac- 
tice, to  equalize  this  disparity  whenever  it  is  not  bound  to  the  one-third 
minimum  time  required  in  "regular"  sentences. 

TABLE  III 

AVERAGE  LENGTH  OF  SENTENCE  IMPOSED  BY  THE  COURTS 

ADULT  PRISONERS,  BY  TYPE  OF  SENTENCE, 

FISCAL  YEARS  1966  TO  1970 


Indeterminate 
^''"'  "Regular''  Sec.  4208{a){2)  NARA 


{length  of  term  in  months) 


1966 

32.9 

54.8 

1967 

36.6 

56.0 

1968 

42.2 

62.2 

89  2 

1969 

41.8 

65.2 

94.8 

1970 

42.3 

65.3 

89.6 

TYPES  OF  OFFENSES 

Federal  prisoners  differ  from  their  counterparts  in  state  prisons  by  the  na- 
ture of  the  offenses  they  have  committed.  Federal  prisoners  have  violated  a 
law  of  the  United  States,  and  such  offenses  as  murder  and  assault  become 
federal  offenses  generally  only  when  committed  on  federal  property.  Bank 
robbery  may  be  a  federal  offense  if  the  bank  is  federally  insured.  Auto  theft 
IS  not  a  federal  offense,  but  transportation  of  a  stolen  auto  across  a  state  line 
may  subject  the  offender  to  federal  prosecution.  Immigration  law  violations, 
selective  service  law  violations,  counterfeiting,  and  some  other  crimes  are 
purely  of  a  federal  nature.  Federal  crimes  are  primarily  those  committed 
against  property  rather  than  against  a  person.  Exceptions  include  bank  rob- 
bery  and  kidnapping.  Table  IV  illustrates  the  major  types  of  offenses  and 
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the  numbers  of  persons  committed  to  federal  institutions  during  fiscal  year 
1970. 

TABLE  IV 

COMMITMENTS  BY  THE  COURTS  TO  FEDERAL  INSTITUTIONS, 

BY  TYPE  OF  OFFENSE  COMMITTED, 

FISCAL  YEAR  1970 


Number 
Offense  committed  Percent 

AU  offenses 10,036  100,0 

Auto  theft  (transport) 2 ,  055  20  5 

Drug  laws: 1,192  11,9 

Narcotics (740)                     (7.4) 

Marihuana (452)                     (4 . 5) 

Crimes  of  force  > 915                        9.1 

Immigration  laws 898                        8  9 

"White-collar"  crimes* 772                        7 . 7 

Forgery 629                        6 . 3 

Liquor  laws 516                         5.1 

Theft,  postal 413                        4.1 

Selective  Service  laws 353                         3  5 

Juvenile  delinquency 539                         3.4 

Counterfeiting 309                         3 . 1 

Theft,  interstste  commerce 242                        2  4 

Other  offenses 1,403 14^0 

1  Includes  assault,  kidna'^ping  and  robbery. 

»  Includes  securities,  income  tax,  embezzlement  and  fraud. 

Of  special  interest  is  the  average  length  of  sentence  imposed  on  those 
prisoners  who  have  committed  robbery.  Most  robberies  in  the  federal  system 
are  bank  robberies.  Although  the  average  length  of  sentence  imposed  for  all 
types  of  federal  prisoners  is  three  to  five  years  (depending  upon  whether  the 
commitment  is  under  "regular"  or  indeterminate  provisions),  the  average 
length  of  sentence  for  robbers  is  much  longer.  A  person  convicted  of  rob- 
bery may  expect  to  receive  a  maximum  term  of  approximately  twelve  years. 
Table  V  illustrates  the  trend  toward  longer  sentences  being  imposed  by  the 
courts  for  this  type  of  offender. 

TABLE  V 
AVERAGE  SENTENCED  IMPOSED  BY  THE  COURTS,  PERSONS 

CONVICTED  OF  ROBBERY  AND  RECEIVED 
IN  A  FEDERAL  INSTITUTION,  FISCAL  YEARS  1966  TO  1970* 


Tear 

Number  received 

Sent( 

'.nee  (months) 

1966 

559 

125.6 

1967 

648 

134.2 

1968 

745 

144.2 

1969 

799 

142.5 

1970 

827 

147.6 

•  Includes  robberies  committed  on  a  Government  reservation  and  in  the  District  of  Columbia. 
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PART  TWO 
PAROLE  HEARINGS  AND  DECISIONS 

HEARINGS  AND  DECISION  MAKING  PROCEDURE 

Bi-monthly  visits  to  each  Bureau  of  Prisons  institution  are  made  to 
conduct  personal  hearings  with  prisoners  who  are  eligible  for  parole,  sched- 
uled for  a  review  hearing,  or  are  entitled  to  a  revocation  hearing.  During 
fiscal  years  1969  and  1970  most  of  the  hearings  were  conducted  by  the  eight 
Members  since  there  were  only  two  hearing  examiners  on  the  Board's  stafT. 
Because  of  the  necessity  for  Members  to  be  in  the  field  a  considerable  por- 
tion of  their  time,  it  was  often  impossible  for  them  to  reach  timely  decisions 
relative  to  parole  during  the  brief  periods  at  headquarters  in  Washington, 
D.C.  To  attempt  to  solve  that  problem,  the  Board,  in  1969,  experimented 
with  novel  methods  of  arrixing  at  parole  decisions.  The  goals  were  to  arrive 
at  expeditious  decisions  while  at  the  same  time  allow  for  ample  conferring 
and  deliberating  between  the  \oting  Members. 

Abbreviated  summaries — telephone  voting 

A  shortened  version  of  the  summary  prepared  by  the  Member  or  Exam- 
iner who  conducted  the  hearing  was  devised  and  used  as  he  conferred  with 
colleages  during  the  decision-making  phase.  The  summary  contained  vari- 
ous headings  under  which  terse  notes  and  comments  were  placed  in  the 
Members'  or  Examiner's  own  handwriting.  This  eliminated  lengthy  delays 
in  transcribing  full  summaries.  The  abbreviated  summary  was  prepared  fol- 
lowing each  hearing  and  was  used  as  reference  at  the  close  of  the  hearings 
each  day  when  the  Hearing  Member  or  Examiner  conferred  by  telephone 
with  a  Member  in  Washington.  The  Member  in  Washington  reviewed  a 
duplicate  file  of  the  prisoners  heard  each  day,  and  was  prepared  to  discuss 
the  case  with  the  Hearing  Member  or  Examiner  each  afternoon.  When  two 
Members  agreed  relative  to  parole,  the  decision  was  made  known  to  the  in- 
stitution and  the  prisoner  without  delay.  In  other  cases,  the  matter  was  re- 
ferred to  Washington  for  further  study.  To  facilitate  this  method  of  deci- 
sion-making, the  Board  agreed  to  reduce  its  voting  quorum  for  all  cases  to 
three  Members,  rather  than  five  which  was  previously  used  for  adult  prison- 
ers. 

More  Complete  Study  of  the  File 

Near  the  close  of  fiscal  year  1969  the  Board  evaluated  its  attempts  to  alle- 
viate the  delay  in  the  decision-making  process.  The  goal  of  reducing  proc- 
essing time  had  been  substantially  reached,  but  safeguards  appeared  to  be 
needed  to  better  insure  well  thought  out  decisions  in  each  case.  Accordingly, 
the  abbreviated  summary  and  the  use  of  telephone  conference  and  voting 
was  abandoned.  The  Board  determined  that  a  full  summary  was  needed  for 
the  Members  in  Washington  and  that  they  required  more  time  for  delibera- 
tive study  before  voting  on  a  case.  During  1970  more  complete  summaries 
were  prepared  and  transcribed.  These  were  mailed  to  Washington  within  a 

•  Three  more  examiners  were  added  late  in  fiscal  year  1970. 
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few  days  after  the  hearings  were  conducted.  Under  this  procedure  the  files 
of  co-defendants  could  be  compared,  and  where  indicated,  careful  and  ex- 
haustive discussion  took  place  in  the  Members'  offices  as  a  prelude  to  deci- 
sion-making. Other  administrative  procedures  were  instituted  to  increase 
the  efficiency  of  the  voting  process,  with  a  goal  of  arriving  at  parole  deci- 
sions, on  an  average,  of  no  more  than  one  month  after  the  institutional 
hearings  closed.  At  the  close  of  fiscal  year  1970  this  goal  was  being  ap- 
proached. The  addition  of  three  Hearing  Examiners  in  1970  made  it  possi- 
ble for  the  Members  to  spend  more  time  in  Washington  to  arrive  at  deci- 
sions. Full  achievement  of  the  above  goal  probably  will  be  reached  in  1970 
when  the  Board  operates  with  its  full  complement  of  eight  Examiners. 

EN  BANC  CONSIDERATION 

The  Board  may  make  its  original  consideration  of  a  prisoner  while  sitting 
in  en  banc  session.  At  such  proceedings  a  member  of  the  Board's  staff  pre- 
sents an  oral  summary  of  the  case  and  the  Members  discuss  it  thoroughly 
before  arriving  at  a  decision.  A  majority  of  the  Members  serving  on  the 
Board  must  be  present  to  constitute  a  quorum  for  the  consideraton  and  the 
resultant  decision.  En  banc  reviews  are  scheduled  in  those  cases  where  one 
or  more  of  the  following  conditions  are  present: 

(a)  National  security  is  involved. 

(b)  The  prisoner  was  involved  to  a  major  degree  in  organized  crime. 

(c)  There  is  national  or  other  unusual  interest  in  the  offender  or  his 
victim. 

(d)  Major  violence  has  been  perpetrated  or  there  is  evidence  that  it 
may  occur. 

(e)  The  sentence  is  forty-five  years  or  more  in  duration. 

NUMBER  OF  HEARINGS 

The  number  of  hearings  conducted  by  the  Board  has  remained  very  sta- 
ble during  the  five  year  period  just  past.  Although  the  prisoner  population 
has  declined  the  number  of  hearings  has  not  declined  at  a  corresponding 
rate;  at  least  before  1970.  This  is  probably  because  of  the  increased  number 
of  commitments  under  indeterminate  sentencing  in  which  the  Board  con- 
ducts initial  and  review  hearings  not  generally  afforded  those  with  "regu- 
lar" adult  commitments.  A  related  factor  may  be  that  the  Board  has  elected 
to  review  more  prisoners  after  personal  hearings  rather  than  by  written 
progress  reports  alone. 

TABLE  VI 

AVERAGE  NUMBER  OF  PRISONERS  IN  FEDERAL  INSTITUTIONS, 

AND  NUMBER  OF  HEARINGS  CONDUCTED,  FISCAL  YEARS 

1966  TO  1970 

Tfar  Number  of  prisoners  Number  oj  hearings 

1966  22,560  12,027 

'1967  21,845  12,271 

1968  20,337  12,265 

1969  20,183  12,524 

1970  20,687  11,784 
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REVIEWS  OF  PREVIOUS  DECISIONS 

Following  a  parole  hearing  the  Board  may  take  one  of  the  following 
actions : 

(a)  parole  efTective  on  a  date  selected  by  the  Board. 

(b)  continue  to  expiration  of  the  sentence  (unless  unusual  circum- 
stances are  brought  to  the  Board's  attention  before  the  term  expires) . 

(c)  continue  to  a  time  specified  by  the  Board.  At  that  time  a  review  is 
conducted  either  on  the  basis  of  another  hearing  of  a  written  progress 
report. 

During  1969  the  Board  conducted  progress  report  reviews  on  5,255  occa- 
sions; and  during  1970  on  5,204  occasions.  This  is  compared  to  the  previous 
two  years  during  which  there  were  approximately  6,000  such  reviews  each 
year. 

Reviews  of  Board  decisions  are  not  automatic,  but  rather  are  set  by  the 
Board  at  a  time  when  the  Board  may  wish  to  determine  progress  in  reach- 
ing institutional  goals,  to  evaluate  adjustment  to  confinement,  to  ascertain 
changes  in  attitude,  or  to  reappraise  plans  for  community  living  after  re- 
lease. Often  more  than  one  review  is  condicted  for  a  prisoner  during  his 
term. 

APPELLATE  REVIEWS 

A  decisions  reached  by  the  normal  quorum  of  the  Board  may  be  reviewed 
by  the  full  Board  or  by  a  larger  quorum  of  the  membership.  Such  review  is 
appellate  in  nature,  and  conducted  upon  the  Board's  own  initiative.  Since 
decisions  of  the  Board  relative  to  parole  are  final  and  not  subject  to  admin- 
istrative or  judicial  review  by  any  other  agency  or  person,  it  is  important 
that  the  Board  itself  provide  a  system  for  appellate  review  of  its  decisions. 
The  Board  uses  the  same  criteria  which  apply  for  en  banc  consideration  de- 
scribed above  for  determining  which  cases  should  receive  an  appellate  type 
review.  Such  reviews  are  conducted  by  en  banc  procedure  as  described  ear- 
lier. During  fiscal  year  1970,  there  were  129  en  banc  considerations,  includ- 
ing those  on  original  application  and  by  appellate  review. 

BOARD  DECISIONS 

During  fiscal  year  1970  the  Board  made  17,453  official  decisions  relative 
to  parole,  revocation,  or  related  matters.  Each  required  a  concurrence  of  a 
minimum  of  two  Members.  Accordingly,  if  the  workload  had  been  divided 
equally  among  the  eight  Members,  each  would  have  been  required  to  rhake 
almost  5,000  individual  decisions  during  the  year.  Each  such  decision  re- 
quired a  study  of  the  prisoner  file.  In  addition,  the  Members  and  the  Exam- 
iners conducted  1 1,784  personal  hearings  in  institutions. 

Table  VII  contains  a  classification  of  the  types  of  decisions  reached  by 
the  Board  during  1970.  They  include  the  decisions,  to  parole,  as  well  as  to 
continue  either  to  expiration  or  for  a  further  review.  They  also  include  de- 
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cisions  relative  to  released  prisoners  in  such  matters  of  revocation  or  rein- 
statement or  to  make  some  disposition  of  detainers  filed  by  the  Board 
against  released  prisoners  who  had  been  reconfined  in  state  or  federal  insti- 
tutions because  of  subsequent  convictions. 

Chart  four  shows  only  those  decision  made  during  1970  relative  to  pa- 
role. The  figures  in  the  Chart  include  decisions  to  postpone  final  judgment 
relative  to  parole,  as  well  as  those  to  grant  parole  or  to  continue  to  expira- 
tion of  the  sentence  (deny  parole).  The  figures  in  this  Chart  illustrate  the 
proportion  of  the  cases  which  come  before  the  Board  for  determination  at 
each  stage  of  consideration.  Some  prisoners  receive  several  reviews  before  a 
final  decision  is  made  relative  to  parole,  while  others  receive  no  reviews. 
Accordingly,  the  Chart  more  accurately  reflects  the  Board's  decision-mak- 
ing workload  than  its  tendency  to  grant  or  deny  parole.  Annual 
fluctuations  in  the  figures  in  this  Chart  may  be  dependent  upon  the  num- 
ber of  reviews  scheduled  by  the  Board  more  than  its  ratio  of  parole  grant  or 
denials. 

TABLE  VII 

DECISIONS  OF  THE  BOARD,  BY  DISPOSITION  AND  TYPE 

OF  CONSIDERATION,  FISCAL  YEAR  1970 

Type  of  decision  Number 

Parole  and  reparole: 5 ,  142 

Adults (3 ,  307) 

Youth  offenders (1 ,  506) 

Juveniles (     299) 

Continue  to  expiration  (adults) 3 ,  906 

Continue  for  further  review 5 ,  902 

Revoke  or  reinstate  to  supervision 2,038 

Washington  review  hearings 65 

Appellate  reviews  * 1 29 

Warrant  disposition  reviews 400 

Total  decisions 17, 582 

•  Includes  all  en  banc  considerations. 


DECISIONS  RELATIVE  TO  PAROLE.  ALL  TYPES  OF  COMMITMENTS,  FISCAL  YEAR  1970 


Conlinued  to 
espiralion  26.1 


Total  parole  decit 
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PAROLES  GRANTED 


From  1967  to  1970  there  has  been  a  uniform  decrease  in  paroles  to 
federal  prisoners.  This  declining  number  of  paroles  has  been  one  of  the  fac- 
tors in  a  somewhat  reduced  prisoner  population  in  federal  institutions.  This 
fact  enables  the  Government  to  care  for  convicted  prisoners  at  greatly  re- 
duced expense  since  it  requires  approximately  ten  times  as  much  to  support 
a  person  in  custody  as  to  provide  supervision  over  a  parolee  in  the  commun- 
ity. In  addition,  the  parolee  is  able  to  help  support  his  family  and  to  pay  his 
share  of  the  tax  burden  in  a  way  not  possible  for  a  confined  person. 

TABLE  VIII 

PAROLES  GRANTED  TO  FEDERAL  PRISONERS, 

FISCAL  YEARS   1966  TO   1970 


Tear 


Parole  * 


1966 
1967 
1968 
1969 
1970 


5,495 
5,891 
5,268 
4,951 
4,695 


•  Does  not  include  reparoles. 

Chart  Five  shows  the  percent  of  adult  prisoners  paroled  during  the  past 
ten  years.  After  a  period  of  stability  of  parole  grant  rates  until  about  1964, 
the  Board  began  paroling  a  higher  percentage  of  persons.  Two  almost 
identical  peaks  were  reached  in  1967  and  1969,  with  a  dropping  off  slightly 
in  1968  and  1970. 


PERCENT  OF  ADULT  FEDERAL  PRISONERS  PAROLED.  FINAL  DECISIONS  ONLY 
FISCAL  YEARS  1961  TO  1970 
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Table  IX  accompanies  Chart  Five  to  make  it  possible  to  compare  the 
actual  number  of  parole  decisions  and  grants  during  the  five  year  period  be- 
ginning in  1966. 
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TABLE  IX 

NUMBER  AND  PERCENT  OF  ADULT  PRISONERS  PAROLED, 

FINAL  DECISIONS  ONLY,  FISCAL  YEARS  1966  TO  1970 


Continued  to 

Percent 

Tear 

Decisions 

expiration 

Paroled* 

paroled 

1966 

8,718 

5,102 

3,616 

41.5 

1967 

8,188 

3,878 

4,310 

52.6 

1968 

8,096 

4,443 

3,663 

45.2 

1969 

6,068 

2,658 

3,410 

56.2 

1970 

6,894 

3,755 

3,139 

45.5 

*  Does  not  include  decisions  to  review  at  a  later  date.  Does  not  include  reparoles. 

PAROLES  BY  COMMITMENT  TYPE 

Adult  prisoners  may  receive  any  of  three  types  of  commitments,  and  the 
parole  grant  rate  varies  accordingly.  Table  X  illustrates  this  fact.  For  in- 
stance, those  with  NARA  commitments,  with  long  terms  and  provision  for 
after-care  ai  part  of  the  treatment  plan,  receive  parole  very  frequently.  Of 
168  decisions  last  year  for  this  class  of  offender,  164  final  decisions  were  to 
grant  parole.  Several  decisions  were  made  to  continue  for  a  review  at  some 
later  date  rather  than  to  make  a  final  decision  at  that  time.  Those  with  in- 
determinate sentences  received  parole  more  frequently  than  those  with 
"regular"  sentences.  The  percentages  for  all  adult  prisoners  was  not  greatly 
influenced,  however,  by  the  high  percent  of  NARA  prisoners  paroles,  since 
their  numbers  were  too  small  to  make  an  appreciable  statistical  difference 
in  1969  and  1970.  As  the  expected  increase  in  numbers  of  prisoners  with 
NARA  commitments  are  paroled  in  future  years,  however,  the  total  parole 
grant  rate  for  adults  will  be  affected  in  an  upward  direction.  A  valid  com- 
parison at  that  time  must  therefore,  be  made  solely  between  those  with 
"regular"  or  "indeterminate"  commitments  and  computed  separately  from 
NARA  commitments. 

TABLE  X 

PERCENT  OF  ADULT  PRISONERS  PAROLED 

FINAL  DECISIONS  ONLY,  BY  TYPE  OF  COMMITMENT, 

FISCAL  YEARS  1966  TO  1970 


Type  of 

Regular 

Commitment 

Tear 

adult 

Indeterminate 

J^ARA 

All  adults 

1966 

NA* 

NA* 

41.5 

1967 

47.0 

76.7 

52.6 

1968 

40.1 

66.0 

45.2 

1969 

56.1 

54.1 

94.1 

56.2 

1970 

41.0 

51.8 

97.6 

45.5 

*  Data  not  available. 

PAROLES  BY  INSTITUTION 


Institutions  operated  by  the  Bureau  of  Prisons  are  organized  to  care  for 
specific  types  of  offenders.  Those  who  need  closer  custody  are  placed  in 
penitentiaries,  and  those  who  need  very  little  custody  are  placed  in  camps 
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or  minimum  security  corredtional  institutions.  The  Board's  paroling  prac- 
tices tend  to  follow  the  institutional  classificaton  of  offenders.  The  more  se- 
rious offenders,  who  generally  are  confined  in  a  maximum  security  institu- 
tion, are  less  apt  to  be  paroled  than  those  who  are  confined  in  some  other 
type  of  institution.  Table  XI  illustrates  these  facts,  and  also  illustrates  that 
the  parole  grant  rate  is  higher  for  young  adults  confined  in  juvenile  and 
youth  type  institutions  than  it  is  for  the  adult  population  as  a  whole. 

TABLE  XI 

PAROLES  GRANTED  TO  ADULT  PRISONERS,  BY  INSTITUTION  OF 

CONFINEMENT,  FISCAL  YEAR   1970 

Institution  Decisions       Paroles        Percent 

All  institutions 6,894         3, 139         45.  5 

Florence,  Arizona 5  4  80 . 0 

Englewood,  Colorado 26  19  73.1 

Terminal  Island,  California  (f) 46  33  71.7 

Morgantown,  W.  Virginia 24  17  70.8 

Petersburg,  Virginia 174  121  69 . 5 

Seagoville,  Texas 146  98  67 . 1 

Springfield,  Missouri  (camp) 142  85  59 . 9 

El  Reno,  Oklahoma 260  153  58.8 

Ashland,  Kentucky 104  60  57.7 

Lompoc,  California 165  93  56.4 

Milan,  Michigan 190  105  55.3 

Alderson,  W.  Virginia  (f) 269  146  54 . 3 

Marion,  Illinois 109  59  54 . 1 

McNeil  Island,  Washington 303  156  51.5 

Tallahassee,  Florida 217  110  50.7 

Community  Treatment  Centers 2  1  50.0 

Danbury,  Connecticut 430  211  49 . 1 

Terminal  Island,  California  (m) 330  159  48.2 

Lewisburg,  Pennsylvania  (includes  camp) 590  260  44. 1 

Texarkana,  Texas 294  128  43 . 5 

Eglin,  Florida 301  129  42.9 

Terre  Haute,  Indiana 513  216  42.1 

Sandstone,  Minnesota 250  102  40.8 

Springfield,  Missouri 94  37  39 . 4 

Safford,  Arizona 183  70  38.3 

Montgomery,  Alabama 260  95  36 . 5 

Leavenworth,  Kansas 343  112  32.7 

La  Tuna,  Texas 355  115  32.4 

Atlanta,  Georgia 590  184  31 . 2 

New  York,  New  York  (Detention  Center) 43  8  18.6 

Non-Bureau  of  Prisons  Institutions 136  54  39.7 

PAROLE  SELECTION  CRITERIA  AND  PRACTICES 

During  1970  the  Board  adopted  a  table  of  factors  used  in  the  selection  of 
prisoners  for  parole.  Those  factors  supplement  the  statutory  criteria  which 
must  be  met  before  the  Board  may  parole  anyone.  Those  statutory  criteria 
are: 

( 1 )  observation  of  the  rules  of  the  institution  in  which  the  prisoner  is 
confined. 

(2)  a  reasonable  probability  that  the  prisoner  will  live  and  remain  at 
liberty  without  violating  the  laws. 

(3)  release  not  incompatible  with  the  welfare  of  society. 
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The  factors  which  the  Board  uses  to  make  decisions  in  accordance  with  the 
above  criteria  are  classified  in  the  following  general  categories : 

(A)  Sentence  data 

(B)  Facts  and  circumstances  of  the  ofTense 

(C)  Prior  criminal  record 

(D)  Changes  in  motivation  and  behavior 

(E)  Personal  and  social  history 

(F)  Institutional  experience 

(G)  General  adjustment 

(H)  Community  resources,  including  release  plans 

(I)    Results  of  scientfiic  data  and  tools 

(J)  Comments  by  the  hearing  Member  or  Examiner 

The  experience  of  the  Board  indicates  that  the  length  of  the  sentence  im- 
posed by  the  courts  is  a  factor  which  is  weighed  in  conjunction  with  the 
above  list.  The  Board,  as  it  represents  the  general  public,  is  mindful  of  the 
need  for  an  adequate  period  of  time  in  confinement  for  certain  type  offend- 
ers. Persons  sentenced  to  relatively  short  sentences  and  who  have  committed 
serious  oflfenses  are  not  likely  to  be  paroled.  On  the  other  hand,  those  who 
are  sentenced  to  unusually  long  terms  may  earn  parole  at  some  point  in 
their  sentence.  The  figures  in  Table  XVI  reflect  the  fact  that  the  Board 
eventually  paroles  a  high  percentage  of  those  prisoners  who  receive  long 
sentences.  Thus,  they  are  subject  to  supervision  in  the  community  for  many 
months  or  years  before  their  term  ends.  For  instance,  those  convicted  of 
crimes  of  force  (primarily  bank  robbery  in  the  federal  system)  receive  long 
sentences  but  may  expect  to  be  paroled  eventually.  Although  they  may  be 
paroled,  they  are  required  to  serve  a  substantial  period  of  time  in  confine- 
ment before  such  parole.  Table  XIII  shows  that  this  class  of  prisoners 
serves  an  average  of  47.7  months  before  released  on  parole.  This  is  com- 
pared to  an  average  of  20.0  months  for  all  prisoners. 

In  contrast  to  bank  robbers,  those  convicted  of  immigration  law  viola- 
tions receive  parole  only  a  small  percent  of  the  time.  This  is  generally  so 
because  of  the  short  sentence  they  receive,  and  the  fact  that  most  of  them 
are  deported  upon  release  and  cannot  avail  themselves  of  community  super- 
vision in  the  manner  afforded  by  the  other  prisoners,  who  remain  in  the 
United  States. 

Other  groups  of  prisoners  who  receive  parole  at  a  higher  rate  than  the 
average  are  those  convicted  of  drug  laws  or  of  the  Selective  Service  laws. 
Drug  law  offenders  tend  to  receive  parole  rather  frequently  because  of  their 
long  sentences  as  well  as  the  recognized  need  for  intensive  control  in  the 
community  after  release.  A  significant  trend  has  been  for  marihuana  of- 
fenders to  be  paroled  more  often  than  those  involved  with  narcotic  drugs. 
Selective  Service  law  violators  who  receive  long  sentences  generally  often 
receive  parole,  while  those  who  are  given  short  sentences  are  not  paroled. 
Thus,  for  this  type  of  offender,  a  relative  balance  between  individuals  and 
time  served  is  thus  achieved  by  the  Board  despite  the  wide  disparity  in  sent- 
encing practices  by  the  courts. 
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TABLE  XII 

PAROLES  GRANTED,  ADULT  PRISONERS,  BY  TYPE  OF  OFFENSE, 

FISCAL  YEAR   1970 

Offense  Decisions  Paroles  *  Percent  paroled 

All  offenses 6,894  3,139  45.5 


Crimes  of  force  ' 469  334  71.2 

Drug  laws 710  489  69 . 8 

narcotic (430)  (257)  (59.8) 

marihuana (280)  (232)  (82 . 9) 

Selective  service 370  253  68.4 

Counterfeiting 265  149  56.2 

"White-collar"  crimes  2 400  221  55.0 

Liquor  laws 487  184  37.8 

Forgery 491  178  36.3 

Autotheft 1,655  594  35.7 

Theft,  postal 354  124  35.0 

Theft,  interstate  commerce 185  52  28.1 

Immigration  laws 372  75  20.2 

Other' 1,126  486  43.1 

•  Does  not  include  reparoles. 

'  Includes  embezzlement,  fraud,  bankruptcy,  securities,  and  income  tax  violations. 

'  Includes  assault,  kidnapping,  and  robbery. 

'  Includes  ail  federal  ofTenses  not  listed  separately. 


LENGTH  OF  TIME  SERVED  PRIOR  TO  PAROLE 

Prisoners  convicted  of  crime  of  force  (assault,  kidnapping,  and  robbery) 
received  the  longest  sentences  in  1970;  they  also  served  the  longest  period  in 
confinement  before  they  were  paroled.  For  instance,  the  average  length  of 
confinement  for  all  paroled  prisoners  in  1970  was  20  months.  By  contrast, 
those  who  committed  crimes  of  force  and  were  paroled  served  an  average  of 
47.7  months  before  release.  The  average  sentence  imposed  by  the  courts  for 
this  class  of  ofTenders  was  almost  12  years.  They  served  approximately  one- 
third  of  their  terms,  which  is  close  to  the  average  for  all  prisoners. 

By  contrat  to  those  with  crimes  of  force,  those  who  violated  United 
States  immigration  laws  received  a  short  average  sentence  of  20  months, 
and  served  an  average  of  7.4  months  if  paroled.  Another  class  of  offender 
who  served  only  short  periods  are  the  liquor  law  violators,  who  served  an 
average  of  1 1  months  before  parole.  It  will  be  seen  later  that  this  type  of 
offenders  generally  is  a  good  risk  while  under  parole  supervision. 

The  figures  in  Table  XIV  illustrates  a  remarkable  similarity  in  time 
served  prior  to  parole  regardless  of  the  type  of  sentencing  procedure  used  by 
the  courts.  Adults  with  definite  sentences  serve  approximately  the  same  pe- 
riod of  time  as  those  with  indeterminate  sentences.  This  probably  reflects 
the  fact  that  the  Board  considers  each  prisoner  as  an  individual  and  paroles 
him  at  the  most  propitious  time  regardless  of  his  official  status.  Indetermi- 
nate sentences  are  valuable,  however  in  that  the  Board,  in  these  cases,  is  not 
restricted  to  a  minimum  one-third  of  the  sentence  before  they  may  release 
on  parole  where  the  facts  in  a  case  merit  it. 
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TABLE  XIII 

AVERAGE  SENTENCE,  AVERAGE  TIME  SERVED  AND  PERCENT 

OF  SENTENCE  SERVED  PRIOR  TO  PAROLE,  ADULT 

PAROLEES,  BY  TYPE  OF  OFFENSE,  FISCAL  YEAR   1970 

Average  sentence         Time  served  Percent  of 

Offense  (months)  (months)  Sentence  served 

All  offenses 5SA  20^0  36.3% 

Crimes  of  force  ' 141.8  47.7  33.2 

Drug  laws: 67.1  19.4  28.9 

Narcotic (79.7)  (20.0)                   (25.1) 

Marihuana (55.8)  (18.8)                   (33.6) 

Counterfeiting 53.8  17.2  32.0 

Forgery 48.3  17.6  36.3 

White-collar  crimes  2 45.6  18.3  40.1 

Selective  Service  laws 43.2  18.4  42.7 

Theft,  postal 41.4  14.7  35.5 

Theft,  auto 39.0  16.9  42.3 

Liquor  laws 36 . 4  11.0  41 . 8 

Theft,  interstate 36.0  17.0  47.3 

Immigration  laws 20.1  7.4  36.7 

1  Includes  assault,  kidnapping  and  robbery. 

« Includes  embezzlement,  fraud,  bankruptcy,  securities,  and  income  tax  violations. 

Juveniles  generally  serve  slightly  shorter  periods  of  time  compared  to 
adults  before  being  released  on  parole,  while  youth  offenders  generally 
serve  slightly  longer  periods  before  such  release.  There  has  been  a  high 
degree  of  consistency  in  this  regard  from  year  to  year,  and  changes  in 
Board  membership  has  not  noticeably  affected  the  average  length  of  time 
served  by  those  paroled. 

The  first  releases  under  the  Narcotic  Addict  Rehabilitation  Act  were 
those  who  presented  more  hopeful  prognoses,  and  thus  their  time  in  con- 
finement was  very  short.  It  is  too  soon  to  predict  how  long,  in  the  long  run, 
this  class  of  offender  will  serve. 


TABLE  XIV 

AVERAGE  TIME  SERVED  PRIOR  TO  PAROLE,  BY  TYPE 

OF  SENTENCE,  FISCAL  YEARS   1966  TO  1970 


Type  of  sentence 


Tear 


1966         9167         1968         1969         1970 


"Regular"  adult 17.4 

Indeterminate  sentence  * 18.7 

Narcotic  Addict  Rehabilitation  Act 

Youth  Corrections  Act 20 . 1 

Juvenile  Delinquency  Act 15.5 


(Months) 

20.8 

18.1 

19.1 

20.7 

20.9 

18.8 

19.0 

20.4 

12.8 

14.8 

19.3 

20.3 

20.7 

21.7 

16.0 

16.1 

16.0 

14.9 

•Section  4208(a)(2).  Title  18,  U.  S.  C. 

TYPES  OF  RELEASE  FROM  CUSTODY 

Federal  prisoners  are  eligible  for  parole  if  they  meet  the  statutory  criteria 
referred  to  earlier  and  if  they  have  been  sentenced  to  a  term  of  six  months 
or  more.  Prioners  serving  regular  adult  or  juvenile  sentences  who  are  not 
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paroled  may  be  released  before  the  end  of  their  sentences  after  earning 
"good  time"  credits  which  are  provided  by  statute.  They  earn  a  specified 
rtumber  of  days  according  to  an  established  formula  contained  in  the  stat- 
utes, and  may  also  earn  "extra  good  time"  by  performing  meritorious  serv- 
ice. Such  persons  are  entitled  "mandatory  releasees,"  and  come  under  the 
jurisdiction  of  the  Board  of  Parole  as  if  en  parole.  They  are  subject  to  the 
same  conditions  as  are  parolees  and  are  also  subject  to  revocation  and  re- 
turn to  an  institution  in  the  same  manner.  A  fundamental  difference,  how- 
ever, is  that  the  last  180  days  of  a  mandatory  releasee's  term  is  dropped 
from  his  supervision  period.  A  releasee  who  does  not  have  180  days  remain- 
ing on  his  sentence  at  the  time  of  his  release  is  not  subject  to  any  commun- 
ity supervision  and  is  considered  to  have  been  released  at  the  "expiration  of 
his  sentence"  since  his  term  is  concluded  at  the  time  he  is  permitted  to  leave 
the  institution. 

In  fiscal  year  1970,  39  percent  of  the  releasees  of  prisoners  with  sentences 
of  six  months  or  more  were  released  by  parole ;  24  percent  were  by  manda- 
tory release ;  and  30  percent  were  upon  expiration  of  the  sentence. 


owta 

RELEASES  FROM  FEDERAL  irtSTITUTIONS.  FIRST 
TIME  ON  THE  SENTENCE.  PRISONERS  SENTENCED 
TO  SIX  MONTHS  OR  MORE.  BY  TYPE  OF 
RELEASE.  FISCAL  YEAR  1970 


Total  releases  -  9.41 


"Oth*r"  includM  ■fiMnAiwnu  ol  >*nlenca.  death,  escape,  etc. 
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PART  THREE 

SUPERVISION  OF  PAROLEES 

CONDITIONS  AND  REPORTS 

Paroled  prisoners  are  released  on  a  date  set  by  the  Board,  and  are  in- 
structed to  report  without  delay  to  the  United  States  Probation  Officer  of 
the  judicial  district  where  they  will  reside  while  under  supervision.  For  the 
balance  of  their  term  they  make  regular  written  and  personal  reports  to  the 
officer  to  whom  they  are  assigned.  All  parolees  are  subject  to  rules  and  regu- 
lations established  by  the  Board,  and  which  are  printed  on  the  certificate 
used  to  effect  their  release  from  custody.  Special  conditions  may  be  imposed 
by  the  Board  at  the  time  of  release,  or  at  any  time  thereafter.  Probation  of- 
ficers may  recommend  that  special  restrictions  be  placed  against  a  parolee, 
and  if  approved  by  the  Board,  are  binding  upon  him.  Violation  of  any  of 
the  conditions  may  be  sufficient  cause  for  issuance  of  any  arrest  warrant  and 
return  to  a  federal  institution.  All  violations  must  be  reported  to  the  Board 
of  Parole  by  the  probation  officer.  Only  a  Member  of  the  Board  may  issue  a 
warrant  for  a  parolee's  return  to  confinement  as  an  alleged  violator. 

The  Board  requires  summary  type  reports  from  the  United  States  Proba- 
tion Officers  regarding  the  adjustment  in  the  community  of  most  parolees. 
On  the  basis  of  those  reports,  the  Board  may  permit  the  parolee  to  make 
less  frequent  written  reports  to  his  probation  officer.  In  especially  deserving 
cases,  the  Board  may  suspend  supervision  entirely  for  the  balance  of  the 
term,  provided  no  subsequent  crime  is  committed.  The  reports  received 
from  the  field  provide  the  Board  with  a  means  of  auditing  the  adjustment 
of  its  parolees  and  to  monitor  the  supervision  being  afforded  them.  They 
are  studied  upon  receipt  and  at  the  time  a  question  might  arise  concerning 
possible  warrant  issuance  or  revocation  of  parole. 


Chart? 

PRISONERS  IN  THE  COMMUNITY  UNDER  SUPERVISION  OF  THE  BOARD.  PAROLEES  AND 

MANDATORY  RELEASES.  •  FISCAL  YEARS.  1966  TO1970 

Thousands  of  Parsons 


Total  Under  Supei 


^B 

^HH 

■■ 

1966 

1967 

1968 

1969 

1970 

Parolsaa 

Mandatorv 

Ralaaaaai 

8.3U 
2.320 

8,930 
2.220 

8.33S 
1.966 

8,4G6 
1.872 

8,242 
1,906 

Total 

10.706 

11.160 

10.301 

10,328 

JO,  147 
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Prisoners  released  on  mandatory  release  are  supervised  by  United  States 
Probation  Officers  in  the  same  manner  as  parolees,  and  all  violations  of  the 
parole  regulations  are  reported  to  the  Board.  The  short  supervision  period 
of  these  individuals  tends  to  keep  the  number  of  such  persons  under  super- 
vision at  a  significantly  lower  level  than  parolees.  The  total  number  of  per- 
sons under  the  Board's  jurisdiction  in  the  community  has  remained  very  sta- 
ble for  the  past  five  years,  as  is  shown  in  Chart  Seven. 

TABLE  XV 

SUMMARY  REPORTS  ON  PAROLEES, 

AND  ACTIONS  TAKEN  BY  THE  BOARD, 

FISCAL  YEARS   1966  TO   1970 

Reports  received  Board  actions 


I  ear 

Adults 

Youths  and 

Supervision 

Supervision  ended 

juveniles 

modified 

(adults) 

(youths)  * 

1966 

1,358 

5,688 

183 

13 

378 

1967 

1,209 

4,780 

301 

17 

348 

1968 

1,466 

4,213 

302 

14 

323 

1969 

1,587 

3,576 

192 

18 

269 

1970 

1,605 

3,739 

242 

21 

263 

•  Includes   terminations   of   youths    which    resuhed    in    setting    aside   of   the   conviction;    does   not 
include  a  few  instances  where  all  reporting  was  waived  but  discharge  was  not  conditional. 

REVOCATION  PROCEDURE 

Following  issuance  of  a  warrant,  the  alleged  violator  is  taken  into  federal 
custody  pending  a  revocation  hearing.  A  warrant  issued  by  the  Board  may 
be  withdrawn  at  any  time  if  new  information  comes  to  the  Board  to  justify 
such  action.  Otherwise,  the  alleged  violator  is  taken  into  custody  and  given 
a  preliminary  interview  by  a  United  States  Probation  Officer.  At  that  time, 
or  at  a  revocation  hearing  which  may  be  conducted  later,  he  may  be  repre- 
sented by  an  attorney  of  his  own  choice,  and  may  have  voluntary  witnesses 
appear  in  his  behalf.  At  the  close  of  fiscal  year  1970,  Congress  was  con- 
sidering legislation  which  would  provide  an  opportunity  for  alleged  violators 
to  request  the  court  to  appoint  an  attorney  for  them  if  they  were  unable 
to  pay  their  own  attorney  and  if  the  interests  of  justice  required  it. 

Following  the  preliminary  interview,  the  probation  officer  submits  a  sum- 
mary or  digest  of  the  interview  to  the  Board.  Upon  its  receipt,  the  Board 
determines  whether  to  reinstate  to  supervision,  conduct  a  local  revocation 
hearing,  or  to  order  the  prisoner  transported  to  a  federal  institution  to 
await  a  revocation  hearing  before  the  Board.  If  the  prisoner  is  returned  to 
custody  he  is  afforded  a  personal  hearing  with  a  Member  or  Examiner  of 
the  Board.  After  the  hearing  the  Board  may  revoke  parole  or  order  a  rein- 
statement to  community  supervision.  Upon  revocation  the  Board  may  re- 
quest a  later  review  of  his  progress,  or  re-parole  him  at  any  time.  Following 
revocation,  the  time  spent  in  the  community  does  not  apply  to  the  total  sen- 
tence.* He  begins  to  accumulate  "good-time"  credits,  however,  to  apply 
toward  mandatory  release  at  some  future  date. 

*  An  exception  occurs  for  NARA  offenders  and  youth  offenders  whose  time  runs 
uninterruptedly  while  on  parole. 
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In  some  instances  a  parolee  or  mandatory  releasee  may  be  convicted  and 
sentenced  to  a  subsequent  sentence  while  under  the  Board's  jurisdiction. 
The  Board's  warrant  is  then  filed  with  the  authorities  of  the  institution 
where  he  is  confined  and  it  acts  as  a  detainer  in  the  event  of  release  from 
that  latter  sentence.  The  prisoner  or  his  attorney  may  then  communicate 
with  the  Board  and  ask  it  to  make  some  disposition  of  its  warrant.  If  the 
facts  justify,  the  Board  may  "execute"  its  warrant  and  thereby  cause  both 
sentences  to  run  concurrently,  thus  reducing  the  total  length  of  time  to 
serve.  If  deemed  necessary,  a  representative  of  the  Board  may  travel  to  the 
actual  place  of  confinement  and  conduct  a  "dispositional  interview"  prior 
to  the  Board's  decision  relative  to  its  disposition  of  its  warrant. 

In  the  vast  majority  of  the  revocation  hearings  conducted  by  the  Board, 
there  are  no  attorneys  or  witnesses  present.  Most  alleged  violators  choose  to 
be  returned  to  a  federal  institution  rather  than  remain  in  local  custody  for  a 
local  revocation  hearing.  When  the  prisoner  admits  he  has  violated  the  con- 
ditions of  his  release,  or  when  a  crime  has  been  committed  while  under  su- 
pervision it  is  the  Board's  policy  to  no  conduct  a  local  revocation  hearing. 
The  figures  in  Tble  XVI  indicate  the  trends  relative  to  the  presence  of  at- 
torneys and  witnesses  and  the  number  of  local  hearings. 

TABLE  XVI 

REVOCATION  HEARINGS  WITH  ATTORNNEYS  AND  WITNESSES, 

FISCAL  YEARS   1966  TO   1970 


Year 


Hearings 


1966  1967  1968  1969  1970 


Institutional  hearings: 

With  attorneys 12 

With  witnesses 13 

With  attorneys  and  witnesses 4 

Local  revocation  hearings 23 


9 

11 

30 

10 

8 

5 

14 

8 

7 

4 

6 

3 

38 

83 

98 

65 

SUCCESS  ON  PAROLE 

The  values  of  parole  are  many,  including  such  benefits  as  strengthening 
family  relationships,  contributing  to  society  by  personal  involvement  in 
neighborhood  organizations,  and  less  cost  to  the  Government  by  the  parolee 
supporting  himself.  Most  importantly,  parole  provides  for  a  period  during 
which  the  government  maintains  some  degree  of  control  over  the  parolee's 
behavior  and  style  of  life  while  simultaneously  oflfering  him  an  opportunity 
for  personal  counseling  and  other  specialized  assistance  according  to  his 
personal  needs.  This  assistance  may  take  the  form  of  vocational  training, 
medical  or  psychiatric  treatment,  educational  endeavors,  and  welfare  or 
casework  services. 

The  degree  of  success  on  parole  might  be  measured  in  many  ways.  At 
times  even  another  offense  might  be  construed  as  an  indication  of  improve- 
ment if  that  offense  is  a  minor  one  and  does  not  represent  a  continuation  of 
a  former  patter  of  committing  serious  crimes.  Also,  the  parolee  might  be 

28 


1257 

under  supervision  for  a  long  period  without  law  violations  in  contrast  to  his 
past.  However,  for  the  Board's  purposes,  success  is  computed  on  the  basis  of 
the  absence  of  the  need  to  issue  a  warrant  for  parole  violation  during  the 
balance  of  his  term.  Such  warrants  may  be  issued  not  only  as  a  result  of  a 
law  violation  but  also  for  violation  of  any  of  the  conditions  of  release. 

One  method  of  computing  success-failure  rates  is  the  "follow-up"  method 
by  which  a  group  of  releasees  during  a  given  year  are  followed  up  for  a 
reasonable  time  to  determine  how  many  of  that  group  lived  in  the  commun- 
ity without  warrant  issuance.  The  disadvantage  of  this  method  is  the  time 
required  to  determine  the  success  rate.  In  the  federal  system,  it  has  been 
found  that  a  period  of  three  years  follow-up  is  sufficient  time  to  gather  vio- 
lation data  on  a  group  of  offenders.  Other  methods  do  not  have  this  disad- 
vantage, but  are  more  susceptible  to  annual  fluctuations. 

A  second  method  of  computation  is  also  possible  by  following  up  on  a 
group  of  releasees  after  only  one  year,  although  this  does  not  permit  suffi- 
cient time  to  determine  the  true  ultimate  outcome  of  the  groups  released. 

A  third  method  of  computing  success-failure  rates  is  to  compare  the  num- 
ber of  prisoners  released  on  parole  during  the  year  with  the  number  of  war- 
rants issued  during  the  same  year.  It  is  a  method  by  which  the  Board  can 
compare  its  success-failure  rate  on  an  immediate  annual  basis.  This  method 
it  valuable  during  periods  when  the  release  rate  is  relatively  stable  from 
year  to  year,  but  other  times  an  unusual  number  of  releasees  can  distort  the 
success  rate  thus  computed. 

A  fourth  method  is  to  compare  the  number  of  successful  terminations  be- 
cause of  warrant  issuance.  Data  to  compute  a  success  rate  by  this  method  is 
obtained  from  reports  of  the  United  States  Probation  Officers. 

SUCCESS-FAILURE  RATES— FOLLOW-UP  METHOD 

Chart  Eight  illustrates  the  success  of  parolees  released  since  fiscal  year 
1961  by  the  year  of  release.  The  Chart  includes  all  types  of  prioners  re- 

Owrt  8 

NUMBER  FEDERAL  PRISONERS  RELEASED  ON  PAROLE.  AND  PERCENT  AGAINST  WHOM  NO  WARRANT 

WAS  ISSUED  THREE  YEARS  AFTER  YEAR  Of  RELEASE.  FISCAL  YEARS  1961  TO  1967 


Includvs  r«p«rol«t  and  r«l 


THOUSANDS  OF  PERSONS 
from  lh«  DC    Tooth  C«nl«r  tonman  1962  and  1967  |1J3  from  OCYC  in  19««:  72  in  1967) 
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gardless  of  type  of  commitment.  A  slight  trend  toward  a  smaller  percent  of 
success  is  evident  from  the  figures,  but  the  trend  did  not  become  pro- 
nounced until  figures  were  obtained  on  the  group  released  on  parole  during 
1967.  A  rather  large  number  of  persons  were  paroled  that  year,  and  the 
success  rate  took  a  significant  drop.  It  is  significant,  however,  that  the  per- 
cent of  paroles  in  1967  as  compared  to  1961  rose  almost  27  percent,  but  the 
success  rate  fell  only  10  percent.  Thus,  the  failure  rate  was  not  directly  pro- 
portional to  the  increased  rate  of  parole. 
SUCCESS-FAILURE  RATES— RELEASES-WARRANTS  METHOD 

An  example  of  how  an  unusual  change  in  the  number  of  parolees  re- 
leased during  a  given  year  can  slant  the  success  rate  is  illustrated  in  the 
1970  figures.  Although  the  number  of  warrants  issued  fell  sharply,  ordinarly 
denoting  a  higher  success  rate,  the  computation  shows  instead  a  downward 
adjustment  in  the  annual  success  rate.  The  cause  of  the  statistical  anomoly 
is  the  abnormally  low  number  of  releases  during  the  year.  The  actual 
numbrs  of  parole  releases  and  warrants  issued  during  the  past  five  years  are 
shown  in  table  XVII. 

TABLE  XVII 

NUMBER  OF  RELEASES  ON  PAROLE,  NUMBER  OF  WARRANTS 

ISSUED,  AND  RATIO  OF  RELEASES  TO  WARRANTS, 

FISCAL  YEARS   1966  TO   1970 


Tear 

Number  released* 

Number  warrants** 

Percent  with 
no  warrant 

1966 

5,708 

1,681 

70.6 

1967 

6,253 

1,907 

69.5 

1968 

5,181 

2,110 

59,3 

1969 

4,758 

1,772 

62.8 

1970 

4,100 

1,647 

59.8 

•  Includes  re-paroles.  .  . 

•*  Does  not  include  warrants  withdrawn  during  year  of  issue  (102  in  iv/uj. 

Chart  Nine  illustrates  the  ten  year  history  of  parole  releases  compared  to 
parole  warrants  issued. 

Charts 

NUMBER  OF  PAROLE  RELEASES  AND  PAROLE  WARRANTS  AND  RATIO  OF  RELEASES  TO  WARRANTS 

FISCAL  YEARS  1961  TO  1970 


Thousand*  of  Parsons 


19«1  1962  1963  1964  1965 

*Do«s  not  ir>clude  warrsnts  withdrswn  during  yaar  of  isi 
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SUCCESS  BY  TYPE  OF  COMMITMENT 

There  is  a  difference  in  the  success-failure  rates  of  parolees  according  to 
the  type  of  commitment  or  sentence  they  received.  The  rates  discussed  to 
this  point  included  all  types  of  federal  prisoners.  The  type  of  sentence  im- 
posed by  the  courts  have  a  pronounced  effect  on  the  paroling  practices  of 
the  Board,  and  therefore,  a  related  effect  on  the  parole  success  rate.  For  in- 
stance, all  youth  offenders  must  be  paroled  at  some  point  in  their  terms. 
Most  persons  committed  under  the  Narcotic  Addict  Rehabilitation  Act 
(NARA)  are  given  long  sentences  with  the  expectation  that  parole  will  be 
ordered  to  provide  ample  opportunity  for  community  supervision  and  assist 
ance.  The  predictable  result  is  that  those  prisoners  who  are  paroled  only 
after  careful  screening  and  selection  on  the  merits  of  their  individual  cir- 
cumstances fare  better  on  parole  than  do  youth  offenders.  Using  the  method 
of  comparing  parole  releases  to  warrants  during  the  same  year,  to  obviate 
the  need  for  a  three  year  followup  period,  it  is  seen  that  adult  prisoners 
(under  regular  commitment  or  indeterminate  commitment)  fare  about 
equally  on  parole,  while  younger  parolees  and  those  with  a  NARA  commit- 
ment fared  less  well. 

TABLE  XVIII 

NUMBER  OF  PRISONERS  RELEASED  ON  PAROLE,  AND  NUMBER  OF 

VIOLATOR  WARRANTS  ISSUED,  BY  TYPE  OF  SENTENCE, 

FISCAL  YEAR   1970 


Number       Number         Percent 
Type  oj  sentence  released*         war-  with  no 

rants  *  *         warrant 
(ratio) 


All  types  of  sentence 4,100  1,647  59.8% 

"Regular;'  adult 1  ^695  483  71    5 

Indeterminate  sentence 834  242  71   0 

Narcotic  Addict  Rehabilitation  Act 140  77  45 'o 

Youth  Corrections  Act 1 . 1 99  720  39  9 

Juvenile  Delinquency  Act 232  125  46   1 


*  Includes  reparoles. 

min?°e"2"6?NARA%'°YCAT5Muv^''5?"'  ^'•'^'^''a^"  'I"""?  ^^e  year  of  issue:   (reg.  -25;  indeter- 

SUCCESS  BY  TYPE  OF  OFFENSE 

Success  on  parole  may  be  attributed  to  many  factors,  the  chief  among 
which  is  the  determination  of  the  parolee  himself  to  remain  crime  free. 
Many  influences  play  their  role  on  him  while  under  supervision,  but  one 
fairly  reliable  predictive  factor  in  estimating  success  in  the  community  is  the 
nature  of  the  crime  the  person  committed  which  resulted  in  his  original 
commitment.  Although  the  Board  sometimes  paroles  persons  who  have  a 
relatively  poor  chance  of  success  on  parole  so  they  can  be  maintained  under 
the  controls  of  supervision  and  receive  guidance  in  the  community,  it  does 
weigh  carefully  the  relative  success  rates  according  to  the  offense  committed. 
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The  figures  in  Table  XIX  show  that  persons  with  the  higher  degree  of 
parole  success  are  those  who  originally  violated  the  Selective  Service  laws, 
immigration  laws,  liquor  laws,  counterfeiting,  and,  to  a  lesser  degree,  those 
who  violated  so-called  "white-collar"  crimes  or  marihuana  offenses.  At  the 
opposite  end  of  the  spectrum,  are  those  who  committed  narcotic  law  viola- 
tions, auto  theft  or  forgery. 


TABLE  XIX 

VIOLATOR  WARRANTS  ISSUED  AGAINST  PRISONERS  RELEASED 

ON  PAROLE,  BY  OFFENSE  FOR  WHICH  ORIGINALLY 

COMMITTED,  FISCAL  YEAR   1970 

Number  Number  Percent  with 

Offense*  released  warrants  no  warrant 

■'•'  (ratio) 

All  offenses 4,100  JT749  57.3% 

Selective  Service  laws 295  9  % .  9 

L^^Sr''"'..:.:;;:::;::;::::::    §  j        86:o 

Counterfeiting 145                           27  Hi. 4 

"White-collar"  crimes  » 305                          83  /^ .  e 

Drua  laws-                                 586  256  52 . 3 

narSic (224)                     (160)                   (28.6 

marThuana;.-  .•:".•.■.•.". (362)                     (  83)                   (77.1) 

Crimes  of  force  > 293  142  51.5 

Theft,  postal 141                          75  46.8 

Theft,  interstate 43                           25  41 .  ^ 

Forgery 198  121  38.9 

Theft,auto 1,047  709  32.3 

Other  Oflfenses* 812 275 ^6.1 

•  Includes  re-aroles  and  offenses  crmmitted  on  Government  property  or  the  District  of  Columbia. 
1  Includes  embezzlement,  fraud,  bankruptcy,  securities,  and  income. 

*  Includes  assault,  kidna'-ping  and  robbery. 

» Includes  all  federal  offenses  not  listed  separately. 

Note:  Withdrawn  warrants  have  not  been  deleted  from  this  table. 
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PART  FOUR 

THE  YOUTH  CORRECTION  DIVISION 

SCOPE  OF  THE  DIVISION'S  RESPONSIBILITY 

The  Youth  Correction  Division  has  statutory  parole  a  responslbiHty  for 
all  persons  committed  under  the  Youth  Corrections  Act.  By  delegation,  it 
also  has  parole  responsibility  for  juveniles  and  persons  committed  under  the 
general  criminal  law  for  adults  but  confined  in  one  of  the  "youth  institu- 
tions" operated  by  the  Bureau  of  Prisons.  Persons  committed  under  the 
Narcotic  Addict  Rehabilitation  Act  (NARA)  who  are  confined  in  a  youth 
mstitution  also  come  under  the  Division's  parole  responsibility.  Generally 
the  age  range  in  the  youth  institution  is  seventeen  to  twenty-five  years.  In 
1970  the  Division  held  regular  hearings  in  the  institutions  listed  in  Table 
XX  which  shows  the  inmate  population  by  sentence  type  in  each  institution. 

TABLE  XX 

COMMITMENTS  TO  YOUTH  INSTITUTIONS,  BY  TYPE  OF 

SENTENCE,  FISCAL  YEAR   197o' 


Institution 

rcA 

FJDA 

Adult 
(regular) 

Adult 
(indet) 

NARA          Total 

Juvenile  andy  uth 
institutions: 

Ashland,  Kentucky .  .  . 
Englewood,  Colorado. 
Morgantown,  W.  Va. . 

111 
89 
48 

65 
106 
130 

60 

7 

15 

24 
6 
4 

Touth  Adult  institutions: 

El  Reno,  Oklahoma .  . 
Lompoc,  California.  .  . 

Milan,  Michigan 

Petersburg,  Virginia.  . 

Seagoville,  Texas 

Tallahasse,  Florida .  .  . 

6 

269 

63 

125 

19 

84 

6 
1 
3 
3 

13 

223 
138 
130 
123 
48 
162 

116 
142 
11 
63 
31 
59 

30 

Total 

814 

327 

906 

522 

30 

YOUTH  ACT  COMMITMENTS 

Smce  the  Youth  Corrections  Act  was  implemented  in  fiscal  year  1954  it 
has  been  generally  popular  with  the  courts.  On  the  other  hand,  there  are 
many  persons  for  whom  the  Youth  Corrections  Act  may  not  be  appropriate 
These  mclude  youths  who  are  diflRcult  to  manage,  those  who  would  seri- 
ously reject  any  rehabilitation  programs,  or  those  who  do  not  have  the 
mental  and  emotional  capacity  to  profit  from  the  program.  Still  others 
commit  mmor  offenses,  where  a  short  period  of  confinement  would  be  an 
appropriate  disposition  in  contrast  to  the  longer  period  of  treatment  envi- 
sioned by  the  Youth  Corrections  Act. 
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The  courts  have  many  ahernatives  for  the  young  adult  or  youthful  of- 
fender, and  their  sentencing  practices  illustrate  that  they  make  varied 
choices  in  individual  cases.  In  the  majority  of  cases  coming  before  them  they 
use  either  the  provisions  of  the  Youth  Corrections  Act  or  the  adult  indeter- 
minate sentencing  provisions  rather  than  the  regular  adult  statutes  where 
parole  cannot  be  granted  until  one-third  of  the  maximum  sentence  is 
served. 


TABLE  XXI 

COMMITMENTS  BY  THE  COURTS,  PERSONS  BETWEEN  THE  AGE  OF 

18  THROUGH  21,  BY  TYPE  OF  COMMITMENT, 

FISCAL  YEARS   1966  TO   1970 


Type 

oj  commitment 

Year 

"Regular" 

Youth 

"Indeterminate" 

adult 

Corrections 
Act* 

adult 

KARA 

Juvenile 

1966 

768 

871 

158 

128 

1967 

892 

928 

243 

141 

1968 

894 

848 

248 

171 

1969 

880 

938 

263 

21 

140 

1970 

811 

790 

259 

37 

100 

•  Does  not  include  those  under  the  age  of  18  or  over  the  age  of  21  who  may,  as  exceptional  cases, 
be  committed  under  the  Youth  Corrctions  Act.  (370  in  1970) 


COMMITMENTS  FOR  STUDY  PRIOR  TO  COMMITMENT 

A  provision  of  the  Youth  Corrections  Act  enables  the  committing  court 
to  place  a  defendant  in  a  Bureau  of  Prisons  institution  for  a  short  period  for 
the  purpose  of  personal  study  of  his  needs  and  potentialities  prior  to  final 
sentencing.  A  report  of  the  study  is  forwarded  to  the  Board's  Youth  Correc- 
tion Division  for  analysis  and  evaluation.  The  Division  then  sends  a  copy  of 
the  study  results  to  the  court  along  with  a  recommendation  relative  to  dis- 
position. Such  a  recommendation  may  be  for  commitment  for  treatment 
under  the  Youth  Corrections  Act,  or  for  sentencing  under  the  general  crimi- 
nal law,  probation,  or  any  other  applicable  disposition.  The  courts  have 
accepted  the  majority  of  the  Division's  recommendations.  The  number  of 
such  study  commitments  is  increasing,  as  is  evident  in  Table  XXII.  The 
data  for  fiscal  years  1967  and  1968  was  not  tabulated,  but  the  number  of 
such  commitments  in  1969  and  1970  was  substantially  larger  than  in  1966. 
The  table  also  shows  the  number  of  regular  commitments  under  the  Youth 
Corrections  Act  during  the  past  five  years. 
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TABLE  XXII 

COMMITMENTS  FOR  TREATMENT  AND  COMMITMENTS  FOR  STUDY 

PRIOR  TO  SENTENCING,  YOUTH  CORRECTIONS  ACT, 

FISCAL  YEARS   1966  TO   1970 


Commitments /or  treatment 

Commitment  Jor  study 

Tear 

sec.  5010(b)  and  (c) 

Sec.  5070(e) 

1966 

1,132 

224 

1967 

1,264 

NA» 

1968 

1,138 

NA2 

1969 

1,318 

328 

1970 

1,160 

311 

*  Data  not  available. 

HEARINGS  CONDUCTED  IN  YOUTH  INSTITUTIONS 

The  Youth  Correction  Division  conducts  hearings  in  the  youth  institu- 
tions on  a  regular  bi-monthly  basis.  The  hearings  include  initial  hearings  for 
juveniles  and  youth  offenders,  parole  hearings  at  the  time  of  eligibility  for 
young  offenders  sentenced  under  the  adult  statutes,  and  various  review 
hearings  for  all  classes  of  inmates.  Table  XIII  reflects  a  rather  stable  in- 
mate population  size  in  youth  institutions,  but  a  slightly  declining  number 
of  hearings  conducted  by  the  Division.  This  decline  may  be  the  result  of 
fewer  or  more  widely  spaced  review  hearings.  The  addition  of  Hearing  Ex- 
aminers to  the  Youth  Division,  as  to  the  Board  as  a  whole,  has  already  de- 
creased the  time  required  for  processing  a  case  at  headquarters  in  Washing- 
ton, D.C.  When  the  Examiner  staff  is  complete,  there  will  be  very  little 
waiting  time  between  the  date  of  the  hearing  and  the  date  of  decision. 

TABLE  XXIII 

AVERAGE  POPULATION  IN  YOUTH  INSTITUTIONS,  AND 

NUMBER  OF  HEARINGS  CONDUCTED  BY  THE 

YOUTH  CORRECTION  DIVISION,  FISCAL  YEARS 

1960  TO  1970 


r-ar 

Average  population 

Hearings  conducted 

1966 

4,965 

5,258 

1967 

4,069 

4,927 

1968 

5,203 

4,976 

1969 

4,797 

4,916 

1970 

5,031 

4,622 

PAROLES  GRANTED 

Correlated  with  the  average  population  in  youth  institutions,  the  number 
of  paroles  for  offenders  in  those  institutions  has  also  been  rather  stable  from 
year  to  year.  This  situation  in  youth  institutions  is  in  contrast  to  the  parole 
rates  for  the  Board  as  a  whole  where  there  were  sharp  differences  from  year 
to  year.  For  instance,  the  lar|;e  increase  in  paroles  by  the  Board  as  a  whole 
in  1967  did  not  occur  in  the  Youth  Division.  Table  XXIV  shows  the  pa- 
roles granted  by  the  Youth  Division  since  1966. 


95-262   O  -  73  -  pt.     7B 
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The  decline  in  the  number  of  juveniles  paroled  is  explained  by  the  grad- 
ual but  steady  decline  in  the  number  of  juveniles  being  committed  by  the 
federal  courts  over  the  past  several  years.  It  appears  that  more  and  more 
juveniles  are  being  processed  locally  rather  than  by  federal  authorities.  The 
figures  contain  data  relative  to  District  of  Columbia  juveniles  until  1968 
when  the  National  Training  School  for  Boys  located  in  the  District  of  Col- 
umbia was  closed.  Since  then  juveniles  from  the  District  of  Columbia  Juve- 
nile Court  have  been  committed  exclusively  to  local  institutions. 

TABLE  XXIV 

PAROLES  GRANTED  BY  YOUTH  CORRECTION  DIVISION  BY 

TYPE  OF  COMMITMENT,  FISCAL  YEARS  1966  TO  1970 

Year 

Type  of  commitment  1966  1967  1968  1969  1970 

Youth  Corrections  Act 1,297  1,138  1,246  1,090         1,277 

Juvenile  Delinquency  Act 561  425  347  320             279 

D.  C.  Juveniles* 21  18  12          

Adults  (in  youth  institutions) 676  544  743  746             776 

Total 2,555         2,125         2,348         2,156         2,332 

•  Paroling   authority    for   D.    C.   Juveniles   was   transferred   to    the   District   of   Columbia   during 

fiscal  year  1968. 

This  table  does  not  include  reparoles. 

SUCCESS  ON  PAROLE 

Charts  Ten  and  Eleven  illustrate  the  ratio  of  releases  on  parole  to  num- 
ber of  violation  warrants  issued  by  the  Youth  Division.  Chart  Ten  contains 
data  relative  to  youth  offenders  and  Chart  Eleven  contains  data  relative  to 
juvenile  offenders.  Younger  offenders  are  unstable  under  supervision  and 
thus  are  more  subject  to  parole  violation  and  return  to  an  institution  for 
further  training  and  treatment  than  older  groups.  These  age  groups  are 

Chift  10 

NUMBER  OF  YOUTH  OFFENDERS  RELEASED  ON  PAROLE.  NUMBER  OF  VIOLATOR  WARRANTS  ISSUED.  AND 

RATIO  OF  RELEASES  TO  PERSONS  WITHOUT  WARRANT  ISSUANCE  •  FISCAL  YEARS  1966  TO  1970 


ThouaandB  of  Pe 


1966 

1967 

1968 

1969 

1970 

FtolsasflB 

1.727 

1.67S 

1.335 

1.302 

1.199 

Warrwils 

9«0 

934 

896 

7«3 

720 

lr>clud«t  raparoles  and  r 

alaaaas  frofn  th«  O.C 

Youth  Canta 

in  1966  and  1967. 

Doaa  not  mcluda  warran 

a  withdrawn  dur 

ng  aama 

vaar  ol  ti 

au.  lis 

n  1969.  16 

n  19701 
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highly  mobile  and  transient.  They  generally  commit  the  type  of  crimes  as- 
sociated with  youth,  such  as  auto  theft,  burglary  and  robbery,  all  of  which 
have  high  recidivism  rates.  More  importantly,  all  youth  offenders,  and  a 
high  percent  of  juveniles,  receive  parole  during  some  point  in  their  commit- 
ments. Thus,  lower  success  rates  than  for  adults  are  expected  among  the 
youth  offenders.  Also,  because  of  the  long  terms  (usually  six  years),  the 
youth  oflfendersss  have  longer  periods  under  community  sup>ervision,  and  so 
are  exposed  to  possible  violation  for  a  longer  time.  The  results  are  illus- 
trated in  the  charts.  They  reflect  that  approximately  half  of  the  youth 
releasees  are  successful  over  a  long  period  of  time.  This  seems  to  indicate 
a  large  measure  of  accomplishment  for  the  Act  and  its  operation. 


Chart  11 

NUMBER  Of  JUVENILES  RELEASED  ON  PAROLE.  NUMBER  OF  VIOLATOR  WARRANTS  ISSUED.  AND 

RATIO  OF  RELEASES  TO  PERSONS  WITHOUT  WARRANT  ISSUANCE.  FISCAL  YEARS  1966  to  1970 

Hundreds  of  Persons 


± 


67.3 


47.7 
1967  1966  1969  Wo 


Success 
Psrcoot 
Ratio 


RalsasAs 

569                             434                               412 

Warrants 

186                             227                               192 

Includes  reparoles 

Does  rtot  include  warrants  m 

llified  during  same  year  of  issue    (B  >n  196 

SUCCESS  AFTER  A  FOLLOW-UP  PERIOD 

In  the  same  manner  as  for  all  persons  paroled  by  the  Board,  the  Youth 
Division  maintains  a  constant  watch  over  those  released  for  several  years 
after  release.  The  number  of  warrants  issued  against  a  particular  group  of 
releasees  is  tabulated  each  year,  and  an  accumulated  rate  of  success-failure 
is  computed.  It  has  been  determined  that  after  a  three  year  watch  there  is 
no  appreciable  change  thereafter  in  the  numbers  of  those  who  succeed  or 
fail  while  on  parole.  Accordingly,  the  Division  judges  the  parole  success  of 
any  group  of  releases  after  the  third  year  following  the  year  of  release.  Chart 
Twelve  illustrates  the  relative  success  of  the  groups  of  youth  offenders  re- 
leased during  the  years  1961  through  1967.  The  ultimate  success  of  all  the 
groups  ranges  from  forty-five  to  fifty-eight  percent.  There  seems  to  be  very 
little  if  any  correlation  between  the  number  released  during  any  given  year 
with  the  eventual  success  of  those  groups.  This  may  be  because  all  youth 
offendei-s  are  eventually  paroled  in  any  case. 


37 


1266 


Oatt  12 

NUMBER  OF  YOUTH  Of  FENDERS  RELEASED  ON  PAROLE.  AND  PERCENT  AGAINST  WHOM  NO  WARRANT  WAS 

ISSUED  THREE  YEARS  AFTER  YEAR  OF  RELEASE.  FISCAL  YEARS  1961  TO  1967 


1961 
196.2 
1M3 
1964 
1365 
1966 
1967 


No.  R«t6ased' 


X  Successful 

Three  Years 

Later 


45.9 
48-6 
57.9 


HUNDREDS  OF  PERSONS 
•  IrKlutas  reparolM,  mm  releases  from  the  D.C.  Youth  Center  benmen  1962  end  1967   (133  in  1966,  72  in  19671 1 

Follow  up  studies  are  made  of  juvenile  parolees  in  the  same  manner  as 
for  youth  offenders  and  other  parolees.  The  success  rate  for  juveniles  has 
remained  remarkably  consistent,  hovering  around  the  sixty  percent  mark, 
with  a  range  between  fifty-three  and  sixty-five  percent.  As  with  youth  of- 
fenders, the  eventual  success  rate  seems  to  have  very  little  if  any  relation- 
ship to  the  number  released  in  any  given  year. 

Chan  13 

NUMBER  Of  JUVENILES  RELEASED  ON  PAROLE  AND  PERCENT  AGAINST  WHOM  NO  WARRANTS  WERE 

ISSUED  THREE  YEARS  AFTER  YEAR  OF  RELEASE.  FISCAL  YEARS  1961  TO  1967 


Year  of  Release 
on  Parole 

i 

No.  Released 

• 

Percent  Successful 
Three  Years  Later 

T 

1961 

4*1 

65.1 

1962 

4«7 

63.4 

1963 

4ao 

64.3 

1964 

S7« 

58.9 

1965 

4*1 

62.1 

1966 

m 

61.7 

1967 

434 

53.0 

. 

HUNDREDS  OF  PERSONS 


lnclu(t«a  raparoivs 


38 


1267 
APPENDIX 


TABLE  XXV 

PAROLE  DECISIONS  AND  GRANTS,  PRISONERS  WITH  SENTENCES 

OF  ONE  YEAR  OR  LESS,  FISCAL  YEARS   1966  TO   1970 


Tear 


Decisions 


Paroles 


Percent  paroled 


1966 

1,229 

1967 

959 

1968 

884 

1969 

721 

1970 

777 

355 
285 
240 
188 

147 


28.9 
29.7 
27.1 
26.1 
18.9 


TABLE  XXVI 

PAROLE  DECISIONS  AND  GRANTS,  ADULT  PRISONERS  IN 

NON-FEDERAL  INSTITUTIONS,  FISCAL  YEARS   1966  TO   1970 


Tear 

Decisions 

1966 

146 

1967 

172 

1968 

108 

1969 

139 

1970 

124 

Paroles 


Percent  paroled 


30 
49 
53 
45 
44 


20.5 
28.5 
49.0 
32.4 
35.5 


TABLE  XXVII 
PAROLES  TO  DETAINERS,  FISCAL  YEARS   1966  TO  1970 


Tear 

1966 
1967 
1968 
1969 
1970 


Paroles  to  local 

Paroles  to  immigration 

state  detainers 

detainers 

519 

166 

729 

188 

599 

135 

570 

170 

601 

181 

TABLE  XXVIII 

REVIEWS  OF  PRISONERS  PREVIOUSLY  "CONTINUED" 

FISCAL  YEARS   1966  TO   1970 


Tear 

1966 
1967 
1968 
1969 
1970 

•  Includes   all  en   banc  considerations    (including   review   of   hearing   officer's   recommendation  on 
original  appUcations ) . 


Progress 

Washington 

Appellate 

reports 

Rev 

lew  Hrgs. 

reviews  * 

6,029 

58 

6,687 

55 

5,752 

65 

5,255 

70 

5,204 

65 

129 
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RULES 

of  the 

UNITED  STATES  BOARD  OF  PAROLE 


Effective  January  1,  1971 
With  Statutes  and  Directives 


(1268) 


Washington,  D.  C. 
1971 
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UNITED  STATES  DEPARTMENT  OF  JUSTICE 

John  N.  Mitchell.  Attorney  General 


UNITED  STATES  BOARD  OF  PAROLE 

Offices:  HOLC  Building 
101  Indiana  Ave.,  N,  W. 
Washington,  D.C.,  20537 


George  J.  Reed,  Chairman 
Wn^LiAM  Amos 
Curtis  C.  Crawford 
Walter  Dunbar 
Gerald  E.  Murch 


William  F.  Rowland,  Jr.,  Chairman, 
Youth  Correction  Division 

Paula  A.  Tennant 

William  T.  Woodard,  Jr. 


James  C.  Neagles,  Staff  Director 
Joseph  A.  Barry,  Legal  Counsel 
James  R.  Pace,  Parole  Executive 
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Foreword 


The  official  regulations  of  the  Board  of  Parole,  its  Youth 
Correction  Division,  and  its  Labor  Division  have  been  pub- 
lished in  the  Code  of  Federal  Regulations  as  follows: 

Title  28,  Chapter  1;  Part  2 

Parole,  Release,  Supervision,  and  Recommitment  of 
Prisoners,  Youth  Offenders,  and  Juvenile  Delin- 
quents. 

Title  28,  Chapter  1;  Part  4 

Procedure  Governing  Applications  for  Certificates 
of  Exemption. 

This  publication  presents  the  statutes  and  administra- 
tive directives  which  govern  the  operation  of  the  United 
States  Board  of  Parole  and  the  Youth  Correction  Division 
of  the  Board. 

This  publication  contains  a  description  of  a  reorganiza- 
tion of  the  Board,  which  provides  for  use  of  Hearing  Exami- 
ners, appellate  reviews,  a  statement  of  the  factors  used  in 
parole  selection,  and  procedures  for  protection  of  individual 
parolee  rights.  It  contains  a  statement  of  the  policies,  rules, 
regulations  and  procedures  of  the  Board  adopted  within  the 
statutes  and  administrative  directives. 

Revisions  and  amendments,  when  made,  will  be  an- 
nounced in  circulars  distributed  to  principal  holders. 

These  provisions  supersede  the  Rules  of  the  United 
States  Board  of  Parole,  Washington,  1965. 

This  publication  may  be  referred  to  as  the  Rules  of  the 
United  States  Board  of  Parole. 

George  J.  Reed 
Chairman 

William  F.  Howland,  Jr. 

Chairman,  Youth  Correction  Division 
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STATUTORY  PROVISIONS  AND 
ADMINISTRATIVE  DIRECTIVES 

MEMBERS 

(18  U.S.  Code,  4201  as  amended  by  Public  Law  87-369,  ef- 
fective October  4,  1961.) 

"There  is  hereby  created  in  the  Department  of  Justice  a 
Board  of  Parole  to  consist  of  eight  members  to  be  appointed 
by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate.  The  members  of  the  Board  first  appointed  imder 
this  section  shall  be  appointed  for  terms  as  follows:  two  for 
two  years,  two  for  three  years,  two  for  four  years,  and  two 
for  six  years,  respectively,  from  the  effective  date  of  this 
section.  The  term  of  office  of  a  successor  to  any  member 
shall  expire  six  years  from  the  date  of  the  expiration  of  the 
term  for  which  his  predecessor  was  appointed,  except  that 
any  person  appointed  to  fill  a  vacancy  occurring  prior  to 
the  expiration  of  the  term  for  which  his  predecessor  was 
appointed  shall  be  appointed  for  the  remainder  of  such  term. 
Upon  the  expiration  of  his  term  of  office,  a  member  of  the 
Board  shall  continue  to  act  until  his  successor  shall  have 
been  appointed  and  qualified.  The  Attorney  G^eneral  shall 
from  time  to  time  designate  one  of  its  members  to  serve  as 
Chairman  of  said  Board  and  delegate  to  him  the  necessary 
administrative  duties  and  responsibilities." 

CHAIRMANSHIP   AND    FUNCTIONING   OF   THE   BOARD 

(Directive  from  Office  of  The  Attorney  General,  October  2, 
1953.) 

"The  Chairman  of  the  Board  of  Parole  will  be  looked  to 
for  the  preparation  and  submission  of  such  reports,  infor- 
mation and  data  as  may  be  required,  act  as  spokesman  for 
the  Board  before  Federal  Agencies  and  Congressional  Com- 
mittees, and  be  generally  responsible  for  the  administrative 
work  of  the  Board,  assignments,  and  the  effective  perform- 
ance of  the  Board's  duties.  In  doing  this  he  will  obtain  the 
views  and  collaboration  of  his  colleagues  whenever  possible 
and  practicable. 

"Major  questions  of  policy  and  procedure  with  respect 
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to  the  work  of  both  the  Adult  and  Youth  Divisions  will  re- 
quire the  consideration  of  all  members  of  the  Board. 

"Since  the  work  of  the  Board,  and  particularly  that  of 
the  Youth  Division,  requires  close  coordination  with  the 
Bureau  of  Prisons,  appropriate  officers  of  that  Bureau  will 
be  consulted  and  kept  in  touch  with  the  thinking  of  the 
Board." 

PRISONERS    ELIGIBLE    FOR    PAROLE 

(18  U.S.  Code,  4202  as  amended  July  31,  1951.) 

"A  Federal  prisoner,  other  than  a  juvenile  delinquent 
or  a  committed  youth  offender,  wherever  confined  and  serv- 
ing a  definite  term  or  terms  of  over  one  hundred  and  eighty 
days,  whose  record  shows  that  he  has  observed  the  rules  of 
the  institution  in  which  he  is  confined,  may  be  released  on 
parole  after  serving  one-third  of  such  term  or  terms  or  after 
serving  fifteen  years  of  a  life  sentence  or  of  a  sentence  of  over 
forty-five  years." 

APPLICATION    AND    RELEASE;    TERMS   AND    CONDITIONS 

(18  U.S.  Code,  4203  as  amended  October  22,  1970) 

"(a)  If  it  appears  to  the  Board  of  Parole  from  a  report 
by  the  proper  institutional  officers  or  upon  application  by  a 
prisoner  eligible  for  release  on  parole,  that  there  is  a  reason- 
able probability  that  such  prisoner  will  live  and  remain  at 
liberty  without  violating  the  laws,  and  if  in  the  opinion  of 
the  Board  such  release  is  not  incompatible  with  the  welfare 
of  society,  the  Board  may  in  its  discretion  authorize  the  re- 
lease of  such  prisoner  on  parole. 

"Such  parolee  shall  be  allowed  in  the  discretion  of  the 
Board,  to  return  to  his  home,  or  go  elsewhere,  upon  such 
terms  and  conditions,  including  personal  reports  from  such 
paroled  person,  as  the  Board  shall  prescribe,  and  to  remain, 
while  on  parole,  in  the  legal  custody  and  under  the  control 
of  the  Attorney  General,  until  the  expiration  of  the  maxi- 
mum term  or  terms  for  which  he  was  sentenced. 

"The  Board  may  require  a  parolee  or  a  prisoner  released 
pursuant  to  section  4164  of  this  title  as  conditions  of  parole 
or  release  to  reside  in  or  participate  in  the  program  of  a  resi- 
dential community  treatment  center,  or  both,  for  all  or  part 
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of  the  period  of  parole:  Provided,  That  the  Attorney  General 
certifies  that  adequate  treatment  facilities,  personnel  and 
programs  are  available.  If  the  Attorney  General  determines 
that  the  person's  residence  in  the  center  or  participation  in 
its  program,  or  both,  should  be  terminated,  because  the 
person  can  derive  no  further  significant  benefits  from  such 
residence  or  participation,  or  both,  or  because  his  such 
residence  or  participation  adversely  affects  the  rehabilita- 
tion of  other  residents  or  participants,  he  shall  so  notify  the 
Board  of  Parole,  which  shall  thereupon  make  such  other 
provision  with  respect  to  the  person  as  it  deems  appropriate. 

"A  person  residing  in  a  residential  community  treatment 
center  may  be  required  to  pay  such  costs  incident  to  residence 
as  the  Attorney  General  deems  appropriate." 

"Each  order  of  parole  shall  fix  the  limits  of  the  parolee's 
residence  which  may  be  changed  in  the  discretion  of  the 
Board. 

"(b)  The  parole  of  any  prisoner  sentenced  before  June 
29,  1932  shall  be  for  the  remainder  of  the  term  or  terms 
specified  in  his  sentence,  less  good  time  allowances  provided 
by  law." 

PAROLE    FOR    DEPORTATION 

(18  U.S.  Code,  4204  as  amended  June  25,  1948.) 

"When  an  alien  prisoner  subject  to  deportation  becomes 

eligible  for  parole,  the  Board  of  Parole  may  authorize  his 

release  on  condition  that  he  be  deported  and  remain  outside 

the  United  States. 

"Such  prisoner,  when  his  parole  becomes  effective,  shall 

be  delivered  to  the  duly  authorized  immigration  official  for 

deportation." 

RETAKING    PAROLE    VIOLATOR    BY    ISSUANCE    OF    W^ARRANT 

(18  U.S.  Code,  4205,  as  amended  June  25,  1948) 

"A  warrant  for  the  retaking  of  any  United  States  pris- 
oner who  has  violated  his  parole,  may  be  issued  only  by  the 
Board  of  Parole  or  a  member  thereof  and  within  the  maxi- 
mum term  or  terms  for  which  he  was  sentenced.  The  unex- 
pired term  of  imprisonment  of  any  such  prisoner  shall  be- 
gin to  run  from  the  date  he  is  returned  to  the  custody  of  the 
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Attorney  General  under  said  warrant,  and  the  time  the  pris- 
oner was  on  parole  shall  not  diminish  the  time  he  was  sen- 
tenced to  serve." 

EXECUTION   OF   VIOLATOR   WARRANT 

(18  U.S.  Code,  4206  as  amended  June  25,  1948.) 

"Any  officer  of  any  Federal  penal  or  correctional  insti- 
tution, or  any  Federal  Officer  authorized  to  serve  criminal 
process  within  the  United  States,  to  whom  a  warrant  for 
the  retaking  of  a  parole  violator  is  delivered,  shall  execute 
such  warrant  by  taking  such  prisoner  and  returning  him  to 
the  custody  of  the  Attorney  General." 

REVOCATION 

(18  U.S.  Code,  4207,  June  25,  1948.) 

"A  prisoner  retaken  upon  a  warrant  issued  by  the  Board 
of  Parole  shall  be  given  an  opportunity  to  appear  before  the 
Board,  a  member  thereof,  or  an  examiner  designated  by  the 
Board. 

"The  Board  may  then,  or  at  any  time  in  its  discretion, 
revoke  the  order  of  parole  and  terminate  such  parole  or  mod- 
ify the  terms  and  conditions  thereof. 

"If  such  order  of  parole  shall  be  revoked  and  the  parole 
so  terminated,  the  said  prisoner  may  be  required  to  serve  all 
or  any  part  of  the  remainder  of  the  term  for  which  he  was 
sentenced." 

FIXING   PAROLE    ELIGIBILITY   BY 
SENTENCING   COURT    OR   THE    BOARD   OF   PAROLE 

(18  U.S.  Code,  4208(a),  Added  Pub.  L.  85-752,  app'd  August 
25,  1958.) 

"Upon  entering  a  judgment  of  conviction,  the  court  hav- 
ing jurisdiction  to  impose  sentence,  when  in  its  opinion  the 
ends  of  justice  and  best  interests  of  the  public  require  that 
the  defendant  be  sentenced  to  imprisonment  for  a  term  ex- 
ceeding one  year,  may  (1)  designate  in  the  sentence  of  im- 
prisonment imposed  a  minimum  term  at  the  expiration  of 
which  the  prisoner  shall  become  eligible  for  parole,  which 
term  may  be  less  than,  but  shall  not  be  more  than  one-third 
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of  the  maximum  sentence  imposed  by  the  court,  or  (2)  the 
court  may  fix  the  maximum  sentence  of  imprisonment  to  be 
served  in  which  event  the  court  may  specify  that  the  pris- 
oner may  become  eligible  for  parole  at  such  time  as  the  Board 
of  Parole  may  determine." 

REPORTS   TO   THE   BOARD;    PRISONERS   WriH 
ELIGIBILITY   SET   BY   THE    COURT   OR   THE   BOARD 

(18  U.S.  Code,  4208(c),  Added  Pub.  L.  85-752,  app'd.  August 
25,  1958.) 

"Upon  commitment  of  a  prisoner  sentenced  to  imprison- 
ment under  the  provisions  of  subsection  (a),  the  Director 
[of  the  Bureau  of  Prisons],  under  such  regulations  as  the 
Attorney  General  may  prescribe,  shall  cause  a  complete 
study  to  be  made  of  the  prisoner  and  shall  furnish  to  the 
Board  of  Parole  a  summary  report  together  with  any  recom- 
mendations which  in  his  opinion  would  be  helpful  in  deter- 
mining the  suitability  of  the  prisoner  for  parole.  This  report 
may  include  but  shall  not  be  limited  to  data  regarding  the 
prisoner's  previous  delinquency  or  criminal  experience,  per- 
tinent circumstances  of  his  social  background,  his  capa- 
bilities, his  mental  and  physical  health,  and  such  other  fac- 
tors as  may  be  considered  pertinent.  The  Board  of  Parole 
may  make  such  other  investigation  as  it  may  deem  neces- 
sary. 

'it  shall  be  the  duty  of  the  various  probation  officers 
and  government  bureaus  and  agencies  to  furnish  the  Board 
of  Parole  information  concerning  the  prisoner,  and  when- 
ever not  incompatible  with  the  public  interest,  their  views 
and  recommendations  with  respect  to  the  parole  disposition 
of  his  case." 

JURISDICTION    OVER   PAROLEE 

(18  U.S.  Code,  4208(d),  app'd.  August  25,  1958,  as  amended 
by  Public  Law  86-624,  app'd.  July  12,  1960.) 

"The  Board  of  Parole  having  jurisdiction  of  the  parolee 
may  promulgate  rules  and  regulations  for  the  supervision, 
discharge  from  supervision,  or  recommitment  of  paroled 
prisoners." 
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MANDATORY   RELEASEES:       AS   IF    ON    PAROLE 

(18  U.S.  Code,  4164  as  amended  June  29,  1951.) 

"A  prisoner  having  served  his  term  or  terms  less  gooa- 
time  deductions  shall,  upon  release,  be  deemed  as  if  released 
on  parole  until  the  expiration  of  the  maximum  term  or  terms 
for  which  he  was  sentenced  less  one  hundred  and  eighty  days. 
"This  section  shall  not  prevent  delivery  of  a  prisoner  to 
the  authorities  of  any  State  otherwise  entitled  to  his  cus- 
tody." 

APPOINTMENT   OF   ATTORNEY 

(18  U.S.  Code,  3006A,  as  am.ended  by  Public  Law  91-447, 
approved  October  14,  1970,  Sections  1  (a)  (g) 

"  (a)  Choice  of  Plan.— Each  United  States  district  court, 
With  the  approval  of  the  judicial  council  of  the  circuit,  shall 
place  in  operation  throughout  the  district  a  plan  for  furnish- 
ing representation  for  any  person  financially  unable  to 
obtain  adequate  representation  (1)  who  is  charged  with  a 
felony  or  misdemeanor  (other  than  a  petty  offense  as  defined 
in  section  1  of  this  title)  or  with  juvenile  delinquency  by 
the  commission  of  an  act  which,  if  committed  by  an  adult, 
would  be  such  a  felony  or  misdemeanor  or  with  a  violation 
of  probation,  (2)  who  is  under  arrest,  when  such  representa- 
tion is  required  by  law,  (3)  who  is  subject  to  revocation  of 
parole,  in  custody  as  a  material  witness,  or  seeking  collateral 
relief,  as  provided  in  subsection  (g) ,  or,  (4)  for  whom  the 
Sixth  Amendment  to  the  Constitution  requires  the  appoint- 
ment of  counsel  or  for  whom,  in  a  case  in  which  he  faces  loss 
of  liberty,  any  Federal  law  requires  the  appointment  of 
counsel.  Representation  under  each  plan  shall  include  coun- 
sel and  investigative,  expert,  and  other  services  necessary 
for  an  adequate  defense.  Each  plan  shall  include  a  provision 
for  private  attorneys.  The  plan  may  include,  in  addition  to 
a  provision  for  private  attorneys  in  a  substantial  proportion 
of  cases,  either  of  the  following  or  both: 

(1)  attorneys  furnished  by  a  bar  association  or  a 
legal  aid  agency;  or 

(2)  attorneys  furnished  by  a  defender  organization 
established  in  accordance  with  the  provisions  of  sub- 
section (h). 

Prior  to  approving  the  plan  for  a  district,  the  judicial  coun- 
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cil  of  the  circuit  shall  supplement  the  plan  with  provisions 
for  representation  on  appeal.  The  district  court  may  modify 
the  plan  at  any  time  with  the  approval  of  the  judicial  council 
of  the  circuit.  It  shall  modify  the  plan  when  directed  by  the 
judicial  council  of  the  circuit.  The  district  court  shall  notify 
the  Administrative  Office  of  the  United  States  Courts  of  any 
modification  of  its  plan." 

"(g)  Discretionary  Appointments. — Any  person  sub- 
ject to  revocation  of  parole,  in  custody  as  a  material  witness, 
or  seeking  relief  under  section  2241,  2254,  or  2255  of  title  28 
or  section  4245  of  title  18  may  be  furnished  represetntation 
pursuant  to  the  plan  whenever  the  United  States  magistrate 
or  the  court  determines  that  the  interests  of  justice  so  require 
and  such  person  is  financially  unable  to  obtain  representa- 
tion. Payment  for  such  representation  may  be  as  provided  in 
subsections   (d)  and   (e)." 

PROBATION    officer   AS   PAROLE   AGENT 

(18  U.S.  Code,  3655,  June  25.  1948.) 

"Each  probation  officer  shall  perform  such  duties  with 
respect  to  persons  on  parole  as  the  Attorney  General  shall 
request." 
(Attorney  General's  Order  No.  175.59) 

"The  Board  of  Parole  shall  have  .  . .  The  authority  vested 
in  the  Attorney  General  by  Section  3655  of  Title  18  of  the 
United  States  Code  to  request  probation  officers  to  perform 
such  duties  with  respect  to  persons  on  parole  as  the  Board 
of  Parole  deems  necessary  for  maintaining  proper  super- 
vision of  such  persons." 

AUTHORITY    OVER    CERTAIN    DISTRICT    OF    COLUMBIA   PRISONERS 

(24  D.C.  Code  206) 

"In  the  event  a  prisoner  is  confined,  or  as  a  parolee  is 
returned  to,  a  penal  or  correctional  institution  other  than 
a  penal  or  correctional  Institution  of  the  District  of  Colum- 
bia, the  Board  of  Parole  created  by  the  Act  of  May  13,  1930 
(ch.  255,  46  Stat.  272,  18  U.S.  Code,  723a),  shall  have  and 
exercise  the  same  power  and  authority  as  the  Board  of  Parole 
of  the  District  of  Columbia  had  the  prisoner  been  confined 
in  or  returned  to  a  penal  or  correctional  institution  of  the 
District  of  Columbia." 


95-262  O  -  73  -  pt. 
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AUTHORITY    OVER   CERTAIN    MILITARY   PRISONERS 

(10  U.S.  Code,  858  (Uniform  Code  of  Military  Justice),  Art. 
58.) 

'  "(a)  Under  such  instructions  as  the  Secretary  may  pre- 
scribe, a  sentence  of  confinement  adjudged  by  a  court-mar- 
tial or  other  military  tribunal,  whether  or  not  the  sentence 
includes  discharge  or  dismissal,  and  whether  or  not  the  dis- 
charge or  dismissal  has  been  executed,  may  be  carried  into 
execution  by  confinement  in  any  place  of  confinement  under 
the  control  of  the  armed  forces  or  in  any  penal  or  correc- 
tional institution  under  the  control  of  the  United  States,  or 
which  the  United  States  may  be  allowed  to  use.  Persons  so 
confined  in  a  penal  or  correctional  institution  not  under  the 
control  of  one  of  the  armed  forces  are  subject  to  the  same 
discipline  and  treatment  as  persons  confined  or  commit- 
ted by  the  court  of  the  United  States  or  of  the  State,  Terri- 
tory, District  of  Columbia,  or  place  in  which  the  institution 
is  situated." 

PARDON   OR   EXECUTIVE   CLEMENCY;    RELATION   TO   PAROLE 

(Rules  of  the  Department  of  Justice  Governing  Petitions  for 
Executive  Clemency,  Title  28  of  the  Code  of  Federal  Regu- 
lations, Sec.  1.3  and  1.4) 

"No  petition  for  pardon  should  be  filed  until  the  expir- 
ation of  a  waiting  period  of  at  least  three  years  subsequent 
to  the  date  of  the  release  of  the  petitioner  from  confinement 

In  some  cases  ....  a  waiting  period  of  five  years  is 

usually  required  ....  Generally,  no  petition  should  be  sub- 
mitted by  a  person  who  is  on  probation  or  parole. 

"A  petition  for  commutation  of  sentence,  including  re- 
mission of  fine,  should  be  filed  only  if  no  other  form  of  relief 
is  available,  such  as  from  the  court  or  the  United  States 
Board  of  Parole,  or  if  unusual  circumstances  exist,  such  as 
critical  illness,  severity  of  sentence,  ineligibility  for  parole, 
or  meritorious  services  rendered  by  the  petitioner."  (Further 
infoiTuation  can  be  obtained  from  the  Office  of  the  Pardon 
Attorney.) 
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EXEMPTIONS    FROM    PROHIBITORY 
PROVISION    OF    LABOR-MANAGEMENT   ACT 

(Sec.  504  (a) ,  Labor-Management  Reporting  and  Disclosure 
Act  Of  1959  (73  Stat.  536.)) 

"No  person  who  is  or  has  been  a  member  of  the  Com- 
munist Party  or  who  has  been  convicted  of,  or  served  any 
part  of  a  prison  term  resulting  from  his  conviction  of  rob- 
bery, bribery,  extortion,  embezzlement,  grand  larceny,  burg- 
lary, arson,  violation  of  narcotics  laws,  murder,  rape,  assault 
with  intent  to  kill,  assault  which  inflicts  grievous  bodily  in- 
jury, or  a  violation  of  Title  II  or  III  of  this  Act,  or  conspiracy 
to  commit  any  such  crimes,  shall  serve 

(1)  as  an  offlcer,  director,  trustee,  member  of  any  exec- 
utive board  or  similar  governing  body,  business 
agent,  manager,  organizer,  or  other  employee  (other 
than  as  an  employee  performing  exclusively  cler- 
ical or  custodial  duties)  of  any  labor  organization, 
or 

(2)  as  a  labor  relations  consultant  to  a  person  engaged 
in  an  industiy  or  activity  affecting  commerce,  or  as 
an  officer,  director,  agent  or  employee  (other  than 
as  an  employee  performing  exclusively  clerical  or 
custodial  duties)  of  any  group  or  association  of  em- 
ployers dealing  with  any  labor  organization, 

during  or  for  five  years  after  the  termination  of  his  member- 
ship in  the  Communist  Party,  or  five  years  after  such  con- 
viction or  after  the  end  of  such  imprisonment,  unless  prior 
to  the  end  of  such  five-year  period,  in  the  case  of  a  person 
so  convicted  or  imprisoned,  (A)  his  citizenship  rights,  hav- 
ing been  revoked  as  a  result  of  such  conviction,  have  been 
fully  restored,  or  (B)  the  Board  of  Parole  of  the  United 
States  Department  of  Justice  determines  that  such  person's 
service  in  any  capacity  referred  to  in  clause  (1)  or  (2)  would 
not  be  contrary  to  the  purposes  of  this  Act.  Prior  to  making 
any  such  determination  the  Board  shall  hold  an  administra- 
tive hearing  and  shall  give  notice  of  such  proceeding  by  certi- 
fied mail  to  the  state,  county,  and  Federal  prosecuting  offi- 
cials in  the  jurisdictions  in  which  such  person  was  convicted. 
The  Board's  determination  in  any  such  proceedings  shall  be 
final.  No  labor  organization  or  officer  thereof  shall  knowingly 
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permit  any  person  to  assume  or  hold  any  office  or  paid  posi- 
tion in  violation  of  this  subsection." 

PROCEDURE   GOVERNING   APPLICATION   FOR 
CERTIFICATES   OF   EXEMPTION 

The  Board  of  Parole  has  developed  procedural  rules  for 
the  implementation  of  its  responsibility  under  Section  504  of 
the  Labor-Management  Reporting  and  Disclosure  Act  of 
1959,  as  set  out  above.  Interested  persons  may  write  to  the 
Board  for  a  copy  of  such  rules. 

n 

POLICIES,  REGULATIONS  AND  PROCEDURES 
THE  BOARD  OF  PAROLE 

ADOPTION    OF   RULES 

To  carry  out  the  intent  of  the  statutes  under  which  the 
Board  of  Parole  functions,  the  Board  publishes  and  promul- 
gates its  own  rules.  It  reserves  the  right  to  revise  them  from 
time  to  time  as  events  and  circumstances  require. 

COMPOSITION    OF   THE   BOARD 

The  law  provides  for  an  eight-member  Board  of  Parole 
within  which  a  Youth  Correction  Division  is  established. 
Members  are  appointed  to  the  Board  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate.  The  terms 
are  for  six  years  and  they  are  for  staggered  periods.  Certain 
members  are  assigned  by  the  Attorney  General  to  the  Youth 
Correction  Division.  All  Board  Members,  however,  are  as- 
signed to  the  Division  to  serve  as  the  work  of  the  Division 
may  require.  Any  member  of  the  Board  may  vote  on  any 
case  coming  before  the  Board  or  the  Division. 

AUTHORITY   OF   THE   BOARD 

The  Board  of  Parole  has  eight  major  powers.  These  are 
the  authority  to: 

1.  Determine  date  of  parole  eligibiUty  where  the  court 
so  specifies. 
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2.  Parole  at  its  discretion  in  accordance  with  prevail- 
ing statutes. 

3.  Promulgate  rules  and  regulations  for  the  supervision, 
discharge  from  supervision,  or  retaking  of  paroled 
prisoners,  including  prescribing  of  terms  and  condi- 
tions to  govern  the  prisoner  while  on  parole  or  manda- 
tory release. 

4.  Issue  warrants  for  the  retaking  of  parole  and  manda- 
tory release  violators. 

5.  Revoke  parole  or  mandatory  release  and  modify 
the  conditions  of  supervision. 

6.  Reparole  revoked  parolees  and  parole  prisoners 
whose  mandatory  releases  have  been  revoked. 

7.  Grant  exemption  from  prohibitory  provisions  of  the 
Labor-Management  Act. 

8.  Conduct  appellate  review  of  prior  Board  decisions. 

PAROLE   ELIGIBILITY 

Sentences  to  a  maximum  term  only 

Section  4202,  Title  18,  U.S.  Code,  authorizes  the  Board 
to  release  a  prisoner  on  parole  in  its  discretion  after  he  has 
served  one-third  of  the  term  or  terms  for  which  he  was  sen- 
tenced, or  after  fifteen  years  if  sentenced  for  life  or  forty-five 
years  or  more  if 

1.  He  has  observed  substantially  the  rules  of  the  insti- 
tution. 

2.  There  is  reasonable  probability  that  he  will  live  and 
remain  at  liberty  without  violating  the  law. 

3.  In  the  opinion  of  the  Board  such  release  is  not  in- 
compatible with  the  welfare  of  society. 

Sentences  with  both  maximum  and  minimum  terms  estab- 
lished 

Section  4208  (a)  (1),  Title  18,  U.S.  Code,  authorizes  the 
sentencing  court,  in  terms  of  more  than  one  year,  to  impose 
a  minimum  term,  at  the  expiration  of  which  the  prisoner 
shall  become  eligible  for  parole.  Such  minimum  term  must 
be  not  more  than  one-third  of  the  maximum  term  imposed. 
In  sentences  of  this  type  the  Board  of  Parole  considers  the 
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prisoner  for  parole  as  he  nears  the  minimum  term  date.  Fol- 
lowing consideration,  the  Board  may  parole  the  prisoner  or 
may  continue  his  case  for  possible  later  consideration. 

Sentences  in  which  the  Board  determines  the  eligibility  date 

Section  4208  (a)  (2),  Title  18,  U.S.  Code,  authorizes  the 
sentencing  court,  when  imposing  terms  of  more  than  one 
year,  to  impose  a  maximum  term,  in  which  event  the  court 
may  specify  that  the  prisoner  may  become  eligible  for  pa- 
role at  such  time  as  the  Board  of  Parole  may  determine.  In 
sentences  of  this  type,  the  Board  considers  the  prisoner  elig- 
ible on  the  date  of  the  initial  hearing,  or  on  the  date  of 
parole  application  if  it  is  determined  that  parole  will  be  cos- 
sidered  in  the  absence  of  a  hearing. 

When  the  court  has  imposed  a  sentence  and  specified 
that  the  Board  is  to  determine  the  eligibility  date,  and  has 
also  imposed  a  definite  length  sentence  under  the  general 
criminal  law  and  orders  them  to  run  consecutively,  the 
Board,  except  where  it  directs  otherwise,  will  consider  the 
prisoner  eligible  for  parole  on  the  aggregated  sentence  after 
service  of  one- third  of  the  definite  term.  In  those  instances 
where  the  Board  sets  a  later  date,  the  eligibility  date  will 
be  set  not  later  than  one-third  of  the  maximum  of  the  aggre- 
gated terms. 

Sentences  under  the  Naroctic  Addict  Rehabilitation  Act 

The  Narcotic  Addict  Rehabilitation  Act  provides  in 
certain  sections  for  sentence  to  a  maximum  term  for  treat- 
ment as  a  narcotic  addict.  Parole  may  be  ordered  by  the 
Board  after  at  least  six  months  in  treatment,  not  including 
any  period  of  time  for  "study"  prior  to  final  judgment  of  the 
Court.  Before  parole  is  ordered  by  the  Board,  the  Surgeon 
General  or  his  designated  representative  must  certify  that 
the  prisoner  has  made  sufficient  progress  to  warrant  his  re- 
lease, and  the  Attorney  General  or  his  designated  represent- 
ative may  also  report  to  the  Board  whether  the  prisoner 
should  be  released. 

Emotionally  disturbed  prisoners 

Prisoners  who  are  mentally  or  emotionally  disturbed, 
including,  but  not  limited  to,  those  who  have  been  certified 
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psychotic  by  a  panel  of  psychiatrists,  appear  before  the 
Board  when  legally  eligible  for  parole.  Based  on  a  current 
statement  by  a  psychiatrist  as  well  as  on  actual  observation 
of  the  prisoner  by  a  member  or  examiner  of  the  Board  dur- 
ing an  interview,  the  Board  makes  a  determination  as  to 
whether  the  prisoner  is  capable  of  understanding  the  nature 
of  the  parole  proceedings.  When  the  prisoner  is  adjudged 
unable  to  understand  the  nature  of  the  proceedings,  the  pa- 
role hearing  is  postponed  until  such  time  as  the  Board  is  ad- 
vised of  his  competence  for  participation  in  a  parole  proceed- 
ing by  a  psychiatric  or  medical  report. 

CONSIDERATION   FOR    PAROLE,   GENERAL 

Application 

Prisoners  desiring  to  apply  for  parole  are  required  to 
execute  a  form  prepared  for  that  purpose.  Such  forms  are 
available  at  each  federal  institution  and  will  be  distributed 
to  those  who  are  eligible  by  the  parole  officer  of  the  institu- 
tion. A  prisoner  who  fails  to  execute  this  form  when  eligible 
to  do  so  and  fails  to  execute  a  waiver  of  the  right  to  a  hear- 
ing shall  be  referred  by  the  warden  to  the  member  or  exam- 
iner of  the  Board  v/ho  conducts  the  next  regular  parole  meet- 
ing at  the  institution  where  the  prisoner  is  housed.  At  that 
time  the  member  or  examiner  will  explain  to  the  prisoner  his 
rights  under  the  law  and  inform  him  of  the  right  to  apply 
for  a  parole  at  a  later  date. 

Prisoners  who  waive  parole  when  eligible  and  who  apply 
at  a  later  date  will  be  heard  at  the  next  Board  visit  to  the 
institution  provided  their  names  have  been  included  in  a  list 
of  eligibles  submitted  to  the  Board  prior  to  each  visit  to  an 
institution. 

Prisoners  sentenced  under  Section  4208  (a)  (2),  Title 
18,  U.S.  Code,  which  provides  that  the  Board  establish  the 
eligibility  date,  ordinarily  are  heard  initially  at  the  first 
visit  to  the  institution  by  the  Board,  provided  they  have  been 
classified. 

Prisoners  sentenced  under  the  Narcotic  Addict  Rehabil- 
itation Act  do  not  apply  for  parole.  They  are  heard  prior  to 
completion  of  six  months  of  treatment,  and  subsequent  hear- 
ings are  conducted  according  to  instructions  from  the  Board. 
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In  order  that  each  Board  member  may  have  an  oppor- 
tunity to  review  and  pass  upon  each  case,  a  decision  regard- 
ing parole  will  not  usually  be  made  until  a  summary  of  the 
facts  in  each  case  and  an  opinion  or  recommendation  as  to 
the  propriety  of  granting  or  withholding  parole  have  been 
prepared  by  the  interviewing  member  or  examiner.  Such 
decision  will  also  not,  as  a  rule,  be  made  until  a  quorum  of 
the  Board,  or  the  Division,  has  had  an  opportunity  to  review 
the  prisoner's  file,  the  examiner's  summary  and  recommenda- 
tion, and  has  indicated  concurrence,  disapproval,  or  desire 
to  set  some  future  date  for  reconsideration. 

GENERAL   FACTORS  IN   PAROLE   SELECTION 

The  grant  of  parole  rests  in  the  discretion  of  the  United 
States  Board  of  Parole.  In  general  it  is  granted,  when  in  the 
judgment  of  the  Board,  a  prisoner  who  has  made  a  satis- 
factory adjustment  and  is  otherwise  eligible  will  avoid  fur- 
ther violation  of  law  and  when  the  factors  which  will  affect 
him  and  his  dependents  upon  release,  assure  adequate  pub- 
lic security.  These  factors  vary  in  every  case.  The  Board 
evaluates  each  case  on  its  merits  and  acts  as  its  judgment 
indicates  to  grant  or  to  continue  the  case. 

The  membership  of  the  Board  is  composed  of  individ- 
uals who  represent  various  professional  disciplines  and  ex- 
periences. From  this  multi-disciplined  background,  the  in- 
dividual case  is  viewed  in  a  manner  that  will  allow  all  per- 
tinent factors  to  be  considered  and  evaluated. 

The  following  factors  are  considered  by  the  Board  in 
its  decision  making. 

e 

A.  Sentence  Data 

(1)  Type  of  sentence 

(2)  Length  of  sentence 

(3)  Recommendations  of  Judge,  U.S.  Attorney  and 
other  responsible  officials 

B.  Facts  and  Circumstances  of  the  Offense 

(1)  Mitigating  and  aggravating  factors 

(2)  Activities  following  arrest  and  prior  to  confine- 
ment, including  adjustment  on  bond  or  proba- 
tion, if  any 
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C.  Prior  Criminal  Record 

(1)  Nature  and  pattern  of  offenses 

(2)  Adjustment  to  previous  probation,  parole,  and 
confinement 

(3)  Detainers 

D.  Changes  in  Motivation  and  Behavior 

(1)  Changes  in  attitude  toward  self  and  others 

(2)  Reasons  underlying  changes 

(3)  Personal  goals  and  description  of  personal 
strengths  or  resources  available  to  maintain 
motivation  for  law-abiding  behavior 

E.  Personal  and  Social  History 

(1)  Family  and  marital 

(2)  Intelligence  and  education 

(3)  Employment  and  military  experience 

(4)  Leisure  time 

(5)  Religion 

(6)  Physical  and  emotional  health 

F.  Institutional  Experience 

(1)  Program  goals  and  acomplishments  in  areas: 

(a)  Academic 

(b)  Vocational  education,  training  or  work  as- 
signments 

(c)  Recreation  and  leisure  time  use 

(d)  Religion 

(e)  Therapy 

(2)  General  adjustment: 

(a)  Inter-personal  relationships  with  staff  and 
inmates 

(b)  Behavior,  including  misconduct 

(3)  Physical  and  emotional  health,  and  treatment 
G.  Community  Resources,  Including  Release  Plans 

(1)  Residence;  live  alone,  with  family,  or  others 

(2)  Employment,  training,  or  academic  education 

(3)  Special  needs* and  resources  to  meet  them 
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H.  Use  of  Scientific  Data  and  Tools 

(1)  Psychological  and  psychiatric  evaluations 

(2)  Pertinent  data  from  the  uniform  parole  report- 
ing system 

(3)  Other  statistical  data 

(4)  Standardized  tests 

I.  Comments  by  Heanng  Member  or  Examiner 

Evaluative  comments  supporting  a  recommendation, 
including  his  impressions  gained  from  the  hearing. 

Forfeited  and  withheld  good  time 

Under  the  law  parole  may  not  be  ordered  unless  the 
prisoner  has  substantially  observed  the  rules  of  the  insti- 
tution in  which  he  is  confined.  Since  the  forfeiture  of  statu- 
tory good  time  indicates  that  the  prisoner  has  violated  the 
rules  to  a  serious  degree,  parole  is  not  in  order  where  such 
forfeiture  remains  on  the  record.  Where  such  statutory  good 
time  has  been  forfeited  and  not  restored  by  the  time  of  the 
parole  hearing,  parole  will  not  be  ordered,  but  a  request  may 
be  made  that  the  Board  be  informed  when  and  if  such  good 
time  has  been  restored.  Parole  may  then  be  ordered  if  it  ap- 
pears desirable  in  light  of  the  entire  record. 

The  withholding  of  statutory  good  time  generally  rep- 
resents less  serious  breach  of  the  rules.  In  cases  where  the 
whole  record  shows  other  positive  factors,  parole  may  be 
ordered  before  such  withheld  statutory  good  time  is  restored. 
In  other  cases,  parole  may  be  ordered  on  condition  that  the 
withheld  good  time  has  been  restored  prior  to  the  release 
date  established  by  the  Board. 

Extra  good  time  granted  because  of  meritorious  behavior 
may  be  withheld  or  forfeited,  but  such  action  is  considered 
less  serious  than  the  withholding  or  forfeiture  of  statutory 
good  time.  Parole  may  be  ordered  without  regard  to  a  pris- 
oner's status  insofar  as  extra  good  time  is  concerned,  al- 
though the  reasons  for  any  withholding  or  forfeiture  will  be 
included  among  other  factors  in  making  the  parole  decision. 
Neither  withheld  nor  forfeited  good  time  shall  abridge 
the  right  of  the  inmate  to  receive  a  parole  hearing. 

When  ai}  effective  date  has  been  set  by  the  Board,  re- 
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lease  on  that  date  is  conditioned  upon  the  maintenance  of 
good  prison  conduct  and  the  completion  of  a  satisfactory 
plan  for  supervision.  The  Board  may  reconsider  any  case 
prior  to  release  on  its  own  motion,  and  may  reopen  and  ad- 
vance, postpone,  or  deny  a  parole  which  has  been  granted. 
The  Board  may  add  to  or  modify  the  conditions  of  parole  at 
any  time. 

In  any  case  in  which  the  institution  is  informed  of  the 
paroling  of  a  prisoner  who  has  engaged  in  a  conduct  viola- 
tion subsequent  to  the  date  of  his  parole  hearing  or  review, 
the  Board  should  be  apprised  promptly  of  such  violation. 
The  prisoner  should  not  be  released  until  the  institution  has 
been  advised  that  no  change  has  been  made  in  the  Board's 
order  to  parole. 

Voting  quorum 

In  cases  of  adult  prisoners,  decisions  and  orders  will  be 
based  upon  an  agreement  of  two  members  out  of  a  voting 
quorum  of  three.  In  committed  youth  offender  and  juvenile 
cases,  decisions  and  orders  will  also  be  based  upon  an  agree- 
ment of  two  members  out  of  a  voting  quorum  of  three.  In 
selected  proceedings,  the  Board  mas  establish  voting  quo- 
rums of  larger  numbers.  Any  member  of  the  Board  may  be 
called  upon  to  constitute  a  quorum  for  voting  purposes  on 
any  case. 

Setting  of  parole  effective  dates 

Parole  release  dates  will  not  generally  be  set  more  than 
six  months  from  the  date  of  the  parole  hearing.  Where  the 
Board  believes  that  a  longer  period  than  six  months  should 
elapse  before  release,  it  is  the  practice  generally  to  request 
a  progress  report  prior  to  ordering  parole  and  setting  a 
release  date. 

Procedure  following  an  initial  hearing 

Except  in  unusual  circumstances,  the  Board  will  not 
parole  a  prisoner  serving  more  than  one  year  in  the  absence 
of  at  least  one  personal  hearing.  Following  an  initial  hearing 
in  those  cases  where  the  Board  is  to  establish  the  parole 
eligibility  date*,  the  Board  will  take  one  of  the  following 
actions : 


•SecUon  4208  (a)   (2),  Title  18.  U.S.  Code. 
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(a)  parole  effective  on  a  date  set  by  the  Board. 

(b)  continue  to  a  later  date  for  review  by  hearing  or 
progress  report— such  date  to  be  no  later  than  three  years 
after  the  month  in  which  the  initial  hearing  occurred. 

(c)  continue  to  expiration  of  the  term  of  sentence- 
provided  the  term  is  three  years  or  less. 

In  those  cases  where  the  term  is  more  than  three  years, 
and  where  parole  is  not  ordered  following  the  initial  hearing, 
the  Board  will  conduct  its  review  on  the  basis  of  an  institu- 
tional hearing  with  the  prisoner.  Following  such  review,  the 
Board  may  then  order  parole  or  further  continuances  at  any 
time  during  a  subsequent  three  year  period,  either  by  hearing 
or  progress  report. 

CONSIDERATION    AT   BOARD    HEADQUARTERS 

Sentence  of  one  year  or  less: 

In  the  case  of  prisoners  serving  more  than  one  hundred 
and  eighty  days  but  less  than  one  year  and  one  day,  decision 
will  be  based  on  the  record  without  personal  interview.  In 
such  cases  the  Board  will  review  the  record  following  receipt 
of  the  prisoner's  application  and  the  Classification  Sum- 
mary prepared  by  the  institutional  officials. 

Federal  prisoners  in  state,  local,  or  territorial  institutions : 

Where  federal  prisoners  are  confined  in  state,  local,  or 
territorial  institutions,  application  forms  for  parole  may  be 
secured  from  the  office  of  the  Board  in  Washington,  D.C. 
When  notice  is  received  by  the  Board  that  a  federal  prisoner 
is  confined  in  a  state,  local,  or  territorial  institution,  an  ap- 
plication form,  including  a  biographical  sketch,  is  sent  to 
the  warden  or  jailer  with  instructions  to  permit  the  prisoner 
to  complete  it  and  forward  it  to  the  Board's  headquarters. 
Upon  receipt  of  the  application  and  any  supplementary 
classification  material  submitted  by  the  institution,  the 
Board  decision  will  be  based  on  the  record  without  personal 
interview.  When  a  prisoner  is  subsequently  transferred  to  a 
federal  institution,  the  Board  holds  a  hearing  with  him  not- 
withstanding the  fact  that  it  may  have  earlier  made  a  deci- 
sion relative  to  parole  while  he  was  serving  in  a  non-federal 
institution. 
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HEARINGS   AT    INSTITUTIONS 


Regular  hearings  by  the  Board  will  be  scheduled  for 
each  federal  institution.  Prisoners  eligible  for  parole  or 
scheduled  for  a  review  hearing  may  appear  in  person  for  a 
hearing.  The  hearings  and  records  of  such  hearings  are  con- 
fidential and  not  open  to  the  public. 

Since  an  intelligent  and  properly  weighed  decision  as  to 
the  propriety  of  parole  cannot  be  reached  unless  a  full  and 
complete  hearing  is  given  to  the  applicant,  and  careful  con- 
sideration given  to  all  pertinent  and  up-to-date  information, 
parole  progress  reports,  the  views  of  law  enforcement  agen- 
cies, and  all  other  data  included  in  the  file,  no  examiner 
will  undertake  to  hear  an  unreasonable  number  of  cases 
in  any  one  day. 

Hearing  schedules 

Hearings  with  prisoners  in  institutions  will  be  conducted 
by  a  member  or  examiner  of  the  Board.  Examiners  and  mem- 
bers will  prepare  a  summary,  with  a  recommendation,  for 
each  prisoner  heard.  Members  at  Board  headquarters  In 
Washington,  D.C.  will  review  the  summary  and  the  entire 
file  for  each  prisoner  before  making  a  decision  relative  to 
parole.  Examiners  and  members  will  travel  to  institutions 
on  a  rotating  basis  according  to  schedule.  Hearings  at  each 
institution  will  be  conducted  on  a  bi-monthly  basis,  unless 
the  Board  agrees  otherwise. 

Hearings  in  the  institutions  will  ordinarily  be  held  dur- 
ing the  regular  working  hours  of  the  institution  on  Mon- 
days through  Fridays,  exclusive  of  holidays.  Where  addi- 
tional time  may  be  required  as  a  result  of  unforeseen  circum- 
stances, request  shall  be  made  of  the  warden  and,  where  any 
considerable  amount  of  overtime  work  may  be  required  of 
the  staff  at  the  institution,  approval  of  the  Bureau  of  Prisons 
will  be  sought. 

CONSIDERATION  AND  REVIEW  AT  BOARD  HEADQUARTERS 

Reviews  by  progress  report  or  following  a  hearing 

Following  an  initial  hearing  or  parole  hearing  near  the 
time  of  parole  eligibility,  the  Board,  in  the  absence  of  an  order 
to  parole,  may  schedule  a  prisoner  either  for  a  special  inter- 
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view  or  review  hearing  in  the  institution  or  for  further  con- 
sideration on  the  basis  of  a  progress  report  prepared  by  in- 
stitutional officials.  No  continuances  shall  be  for  a  period 
longer  than  three  years  after  the  month  in  which  the  last 
hearing  was  held,  or  in  which  a  pro.^ress  report  was  received 
by  the  Board.  The  Board  may  also  review  in  similar  fashion 
the  cases  of  prisoners  whose  parole  or  mandatory  release  has 
has  been  revoked.  The  frequency  and  time  of  such  reviews 
will  be  established  by  the  Board  following  each  consideration 
where  parole  is  not  ordered.  A  progress  report  will  not  be 
required  where  the  prisoner  is  due  for  mandatory  release  or 
expiration  of  sentence  within  three  months.  The  institution 
authorities  may,  on  their  own  initiative,  present  cases  by 
progress  report,  provided  the  warden  or  superintendent 
approves.  Irrespective  of  any  guidelines  stated  above,  all 
prisoners,  regardless  of  type  or  length  of  sentence,  shall  be 
scheduled  for  a  personal  hearing  at  least  every  five  years. 

Washington  Review  Hearings 

Attorneys,  relatives  and  other  interested  persons  desiring 
to  submit  memoranda  or  letters  pertinent  to  any  case  may 
forward  them  to  the  Board's  headquarters.  If  such  persons 
desire  to  appear  in  person  for  a  hearing  with  members  of  the 
Board,  they  may  do  so  at  headquarters  by  addressing  a  re- 
quest for  appointment  to  the  Parole  Executive,  United  States 
Board  of  Parole,  Washington,  D.  C.  Approval  of  such  a  request 
is  based  on  receipt  of  significant  new  information  sufficient 
in  the  judgment  of  the  Board,  to  justify  the  reopening  of  the 
case.  A  quorum  of  two  members  is  required  for  a  hearing  of 
this  type. 

Except  in  emergency,  no  appointment  to  appear  before 
the  Board  in  Washington  on  behalf  of  a  prisoner  will  be 
scheduled  during  the  ninety-day  period  following  an  official 
Board  action  concerning  the  prisoner,  nor  within  ninety  days 
after  a  previous  Washington  Review  Hearing  or  other  type 
hearing  in  Washington.  Where  the  sentence  is  one  year  and 
one  day  or  less,  the  waiting  period  is  thirty  days.  No  appoint- 
ment will  be  scheduled  prior  to  a  Board  decision  relative  to 
parole  or  continuance. 

The  above  regulations  apply  for  all  prisoners  except  in 
the  case  of  a  possible  revocation  of  parole  or  mandatory 
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release.  In  such  instances  an  attorney,  relative,  or  other 
interested  person,  at  the  discretion  of  the  Board,  may  appear 
before  the  Board  by  appointment  at  any  time. 

A  decision  relative  to  parole  following  a  Washington 
Review  Hearing  will  be  made  by  a  voting  quorum  established 
for  other  Board  considerations. 

Review  on  the  record 

Any  prisoner's  case  may  be  reviewed  at  any  time  upon 
the  receipt  of  new  information  of  significance  relative  to  the 
possibility  of  parole.  Such  review  may  be  made  solely  on  the 
basis  of  the  information  in  the  file  in  Washington,  as  well  as 
the  new  information.  A  review  may  be  conducted  following 
a  request  by  the  prisoner  or  a  responsible  person  acting  in 
his  behalf. 

A  request  for  a  review  on  the  record  will  be  granted 
when  the  Board's  Parole  Executive  or  other  designated  of- 
ficial, determines  that  such  review  is  justified  on  the  basis  of 
receipt  of  sufficiently  significant  information  which  was  not 
known  to  the  Board  at  the  time  of  any  previous  consideration. 

Such  reviews  will  be  conducted  for  prisoners  who  have 
not  been  paroled  or  reparoled  and  who  were  last  considered  by 
the  Board  more  than  ninety  days  previously,  except  that  the 
waiting  period  is  thirty  days  if  the  sentence  is  one  year  and 
one  day  or  less.  In  emergency  situations,  with  the  approval 
of  a  member,  exceptions  to  the  waiting  period  may  be  made. 
Exceptions  to  the  waiting  periods  will  always  be  made  in  the 
cases  of  possible  revocation  of  parole  or  mandatory  release. 
The  Board,  or  a  division  thereof,  may  schedule  any  case  for 
a  review  on  the  record  without  regard  to  any  waiting  period, 
provided  new  information  of  significance  has  been  presented. 

A  decision  relative  to  parole  following  a  review  on  the 
record  will  be  made  by  a  voting  quorum  established  for  other 
Board  considerations. 

EN    BANC   CONSIDERATION 

Original  decision 

In  accordance  with  the  criteria  shown  below,  the  Board, 
in  its  discretion,  may  delay  action  relative  to  parole  or 
revocation  at  any  time  during  the  sentence  to  permit  con- 
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sideration  by  the  members  of  the  Board  sitting  in  en  banc 
session.  In  cases  where  the  Board  has  previously  considered 
a  prisoner's  case  by  en  banc  procedure,  all  subsequent  con- 
siderations shall  be  conducted  by  en  banc  procedure. 

A  majority  of  all  the  members  then  serving  on  the  Board 
must  be  present  to  constitute  a  panel  for  en  banc  considera- 
tions. The  members  of  the  panel,  and  no  others,  shall  vote 
relative  to  parole  or  revocation,  and  those  members  may 
abstain  from  voting  only  in  the  event  of  a  conflict  of  interest. 
The  decision  shall  be  made  by  majority  vote  of  all  members 
serving  on  the  panel. 

Prisoners  who  may  be  considered  by  en  banc  procedure 
are  those  who  are  referred  on  a  motion  of  two  members,  and 
who  meet  the  following  criteria: 

(a)  National  security.  Included  may  be  prisoners  who 
have  committed  serious  crimes  against  the  security  of  the 
Nation,  such  as  espionage  or  aggravated  subversive  activity. 

(b)  Organized  crime.  Included  may  be  those  prisoners 
who,  in  the  Board's  judgment,  were  key  figures  in  organized 
criminal  activities.  Persons  in  this  category  are  those  who 
were  professional  criminals  on  a  regular  basis  and  who  may 
have  played  a  significant  role  in  their  organizations.  Excluded 
are  those  who  were  involved  only  in  an  incidential  way  or 
who  were  convicted  as  lesser  figures  in  a  larger  conspiracy 
or  in  a  many  faceted  offense. 

(c)  National  or  unusual  interest.  Included  may  be  pris- 
oners who  have  received  national  or  unusual  attention 
because  of  the  nature  of  the  crime,  the  arrest,  trial,  status  as 
a  prisoner,  or  because  of  the  conununity  status  of  the  offender 
or  his  victim. 

(d)  Major  violence.  Included  may  be  prisoners  who  have 
committed  crimes  of  unusual  violence  or  who  appear,  on  the 
basis  of  clinical  or  other  observation,  prone  to  commit  such 
violence. 

(e)  Long-term  sentences.  Included  may  be  prisoners 
sentenced  to  a  maximum  term  of  forty-five  years  or  more, 
including  life,  who  have  not  previously  been  reviewed  by 
en  banc  procedure.  Included  may  also  be  those  who  have  been 
so  reviewed,  when  it  is  determined  that  a  subsequent  en  banc 
review  should  be  held. 
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Appellate  reviews 

All  appellate  reviews  are  conducted  in  en  banc  session 
with  a  quorum  of  members  required  for  any  other  en  banc 
consideration.  Following  all  appellate  reviews,  the  decision 
shall  be  made  in  accordance  with  the  voting  quorum  require- 
ments governing  all  en  banc  considerations. 

On  the  motion  of  two  members,  a  prisoner  may  receive  an 
appellate-type  review  by  en  banc  procedure  without  regard  to 
the  established  criteria,  and  regardless  of  the  nature  of  the 
procedure  used  to  arrive  at  the  original  decision.  Appellate 
reviews  may  be  conducted  for  prisoners  who  have  not  been 
paroled  or  reparoled  and  who  were  last  considered  by  the 
Board  more  than  ninety  days  previously,  except  that  the 
waiting  period  is  thirty  days  if  the  sentence  is  one  year  and 
one  day  or  less.  Except  in  most  unusual  circumstances,  a 
subsequent  appellate  review  will  not  be  conducted  prior  to  a 
waiting  period  of  one  year  after  any  previous  appellate  review. 

Appellate  review  hearings  and  appellate  reviews  on  the 
record  may  be  scheduled  by  the  Parole  Executive  upon  the 
receipt  of  information  which  is  significant  and  which  was 
not  known  to  the  Board  at  the  time  of  any  previous  considera- 
tion, provided  the  criteria  for  en  banc  consideration  apply,  or 
upon  agreement  of  two  members. 

RELEASE  ON  PAROLE 

RELEASE    PLANNING 

Insofar  as  it  is  practicable,  the  details  of  each  plan  for 
release  shall  have  been  verified  by  field  investigation  made 
by  the  United  States  Probation  Officer  of  the  district  into 
which  release  will  be  made,  availing  himself  of  the  services 
of  accredited  social  service  agencies  in  the  field.  His  report 
and  recommendations  covering  this  investigation  will  be 
considered  when  the  case  is  heard  by  the  Board.  The  appli- 
cant should  give  evidence  of  his  willingness  to  assume  his 
lawful  responsibilities  and  show  that  he  is  competent  to  dis- 
charge these  responsibilities.  Plans  are  developed  on  the 
basis  of  the  social,  physical  and  economic  situation  of  the 
prisoner  and  his  family. 

Where  feasible,  parole  plans  for  applicants  will  have 
been  completed  and  approved  prior  to  the  parole  hearing 
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date.  This  applies  especially  in  the  case  of  prisoners  with 
relatively  short  sentences.  All  grants  of  parole  are  condi- 
tioned on  the  formulation  and  approval  by  the  Board  of  an 
adequate  release  plan,  and  release  certificates  will  not  be 
issued  until  such  approval  is  given.  The  conditions  of  re- 
lease contained  in  the  certificates  are  valid  and  remain  effec- 
tive regardless  of  whether  the  releasee  signs  the  certificate. 

ELEMENTS   IN   RELEASE   PLAN 

The  following  principles  shall  govern  the  approval  of  a 
release  plan: 

(a)  An  advisor  selected  or  approved  by  the  United  States 
Probation  Officer  may  be  required.  Such  an  advisor  should 
be  a  responsible  citizen  living  in  or  near  the  community  in 
which  the  parolee  will  reside.  The  advisor  must  be  a  repu- 
table, law-abiding  member  of  the  community  who  is  inter- 
ested in  the  future  adjustment  of  the  parolee.  An  advisor 
should  not  ordinarily  serve  for  more  than  one  parolee  at  the 
same  time.  He  should  act  as  a  source  of  advice  for  the  pa- 
rolee relative  to  community  adjustment.  He  may  provide  spe- 
cial services  such  as  vocational  placement,  personal  counsel, 
or  referral  to  community  agencies.  He  is  expected  to  report 
to  the  probation  officer  any  law  violation  or  serious  mis- 
conduct on  the  part  of  the  parolee.  He  normally  countersigns 
the  parolee's  monthly  supervision  report  to  indicate  actual 
contact  with  the  parolee. 

(b)  Evidence  must  be  furnished  to  the  Board  that  the 
propsective  parolee  will  be  employed  legitimately  following 
his  release.  The  employment  requirement  may  be  waived  by 
the  Board  where  circumstances  warrant  such  waiver. 

(c)  Assurance  should  be  given  that  necessary  aftercare 
will  be  available  to  parolees  who  are  ill  or  who  have  any  other 
demonstrable  problems  in  which  special  care  is  necessary, 
such  as  may  be  provided  through  hospitalization  facilities 
or  domiciliary  or  medical  care.  All  prisoners  sentenced  under 
the  Narcotic  Addict  Rehabilitation  Act  are  released  to  an 
aftercare  program  which  includes  clinical  or  other  similar 
treatment. 

(d)  Parolees  shall  be  allowed  in  the  discretion  of  the 
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Board,  to  return  to  their  homes,  or  to  go  elsewhere,  upon 
such  terms  and  conditions  as  the  Board  shall  prescribe*. 

(e)  Gradual  release  may  be  completed  through  a  Com- 
munity Treatment  Center.  The  Board  may  recommend  such 
placement  as  a  step  in  the  release  process.  Transfers  to  such 
Centers  and  hearings  by  the  Board  in  such  Centers  shall  be 
according  to  agreement  between  the  Board  and  the  Bureau 
of  Prisons.  If  placement  in  a  Center,  as  recommended  by  the 
Board,  is  not  approved  the  Board  may  withdraw  its  contin- 
gent parole  for  further  consideration. 

The  policy  and  practice  of  the  Board  with  regard  to  pa- 
role to  detainers  are  in  general  accord  with  the  principles 
recommended  by  the  Association  of  Administrators  of  the 
Interstate  Compact  for  the  Supervision  of  Parolees  and  Prob- 
ationers : 

(1)  The  status  of  detainers  held  against  prisoners  in 
federal  institutions  will  be  investigated,  so  far  as 
is  reasonably  possible,  prior  to  parole  hearings. 

(2)  In  appropriate  cases  summary  information  regard- 
ing institutional  adjustment  of  such  prisoners  will 
be  provided  to  state  or  local  authorities.  The  Board 
urges  institution  officials  to  provide  such  infor- 
mation. 

(3)  Where  a  detainer  is  not  lifted,  the  Board  may  grant 
to  such  detainer  if  a  prisoner  is  considered  in  other 
respects  to  be  a  good  parole  risk.  Ordinarily,  how- 
ever, the  Board  will  grant  to  such  detainer  only  if 
the  status  of  that  detainer  has  been  investigated. 

(4)  The  Board  will  cooperate  in  working  out  arrange- 
ments for  concurrent  supervision  with  other  juris- 
dictions where  it  is  feasible  and  where  release  on 
parole  appears  to  be  justified. 

(5)  Where  Federal  parole  violator  detainers  have  been 
imposed  upon  prisoners  in  state  and  local  institu- 
tions, information  will  be  welcomed  from  the  state 
or  local  authorities  to  determine  appropriate  dis- 
position of  such  detainers. 

The  Board  holds  that  the  presence  of  a  detainer  may 
not  be  of  itself  a  valid  reason  for  the  denial  of  parole.  It  is 
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weighed  with  other  factors  in  arriving  at  Board  decisions. 
It  is  recognized  that  where  the  prisoner  appears  to  be  a  good 
parole  risk,  there  may  be  distinct  advantage  in  granting  pa- 
role despite  a  detainer.  One  such  advantage  is  that  even 
where  the  prisoner  may  then  be  held  on  such  detainer  and 
perhaps  reimprisoned,  he  is  thereby  enabled  to  start  service 
on  the  subsequent  sentence  at  an  earlier  date. 

PAROLE    TO   IMMIGRATION   DETAINERS 

Immigration  detainers  differ  from  others  in  some  im- 
portant respects.  They  differ  procedurally  in  that  such  de- 
tainers are  not  lifted  generally  unless  there  is  a  subsequent 
determination  that  the  prisoner  is  not  deportable.  Also  un- 
der the  Administrative  Rules  of  the  Immigration  and  Nat- 
uralization Service  (established  in  its  Directive  56204  Gen- 
eral of  February  15,  1950)  it  is  the  policy  of  the  Service  not 
to  accept  custody  where  parole  has  been  granted  "for  deport- 
ation only"  until  arrangements  have  been  completed  for  de- 
portation of  the  individual  involved.  In  accordance  with  this 
Directive,  the  Service  will  accept  custody  of  prisoners  re- 
leased on  "general  parole"  or  under  mandatory  release  and 
may,  at  its  discretion,  enlarge  such  individuals  on  bond. 

It  is  the  view  of  the  Board  that  there  are  three  types  of 
cases  involving  immigration  detainers.  They  shall  be  handled 
in  the  following  ways: 

1.  Prisoners  who  should  be  retained  in  prison  as  long 
as  is  permissible  under  their  sentences.  Such  cases 
will  be  released  on  mandatory  release  after  parole 
denial  to  the  custody  of  the  Immigration  and  Nat- 
uralization Service. 

2.  Prisoners  who  merit  parole  but  who  should  be  retained 
in  the  custody  of  the  Bureau  of  Prisons  until  arrange- 
ments have  been  completed  for  their  deportation. 
Such  cases  will  be  paroled  "for  deportation  only." 

3.  Prisoners  who  are  deemed  appropriate  for  release  in- 
to community  supervision,  though  they  may  even- 
tually be  deported  under  the  detainers  filed  against 
them.  Such  cases  will  be  paroled  generally.  Immigra- 
tion authorities  will  be  notified  of  such  general  pa- 
roles, as  in  other  forms  of  release,  and  the  effective 
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dates  of  release  as  established  by  the  orders  of  the 
Board.  In  such  cases  the  Board  may  parole  either  "to 
the  immigration  detainer  or  an  approved  plan  should 
the  detainer  be  lifted." 

MANDATORY    RELEASE 

Where  the  applicant  is  denied  parole  on  his  original 
hearing  and  there  is  no  subsequent  change  in  the  Board's 
order  of  denial,  he  is  released  by  operation  of  law.  Such 
mandatory  release  will  occur  at  the  end  of  the  sentence  im- 
posed by  the  court  less  such  good  time  and  extra  good  time 
deductions  as  he  may  have  earned  through  his  behavior  at 
the  institution.  He  is  released  as  though  on  parole,  with 
supervision  until  the  expiration  of  the  maximum  term  or 
terms  for  which  he  was  sentenced,  less  one  hundred  and 
eighty  days.  Insofar  as  possible,  release  plans  are  completed 
before  the  release  of  such  prisoner. 

COMMUNITY    SUPERVISION 

All  grants  of  parole  are  predicated  on  the  good  faith  and 
frankness  of  the  prisoner.  If,  after  release  on  parole,  evidence 
comes  to  the  attention  of  the  Board  that  the  prisoner  has 
withheld  or  willfully  concealed  material  information,  the 
Board  may  act  to  revoke  the  parole  granted. 

GENERAL   REQUIREMENTS   FOR   SUPERVISION   OF 
PAROLEES   AND   MANDATORY   RELEASEES 

The  supervision  of  all  prisoners  under  the  control  of  the 
Board  of  Parole  is  vested,  for  administrative  purposes,  in 
the  Parole  Executive  or  Youth  Division  Executive. 

By  statute  the  United  States  Probation  Officers  employed 
by  the  Federal  District  Courts  provide  parole  services  as  re- 
quested by  the  Attorney  General.  The  Attorney  General  has 
delegated  this  authority  to  the  ^oard  of  Parole.  In  such  capa- 
city the  probation  officers  function  as  parole  officers.  They 
provide  supervision  to  parolees  and  mandatory  releasees  un- 
der the  Board's  jurisdiction  and  make  reports  to  the  Parole 
Executive  or  Youth  Division  Executive  according  to  Board 
policy. 
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Changes  in  parole  plan 

The  parole  release  plan  approved  by  the  Board  may  be 
changed  after  release,  provided  arrangements  are  made  by 
the  probation  officer  or  officers  involved  and  these  have  the 
approval  of  the  Board. 

Conditions  of  release 

The  conditions  for  continued  release  to  the  community 
are  printed  on  the  reverse  of  the  certificate  issued  to  the 
prisoner  at  the  time  of  release  to  supervision  on  parole  or 
mandatory  release.  Special  conditions  may  be  added  by  the 
Board  at  any  time,  before  or  after  release  from  confinement. 
In  the  case  of  a  prisoner  sentenced  under  the  Narcotic  Addict 
Rehabilitation  Act,  a  special  condition  requires  him  to  par- 
ticipate as  instructed  in  a  program  approved  by  the  Board 
of  Parole  for  treatment  of  narcotic  drug  addiction,  which 
may  include  testing  to  determine  if  he  has  reverted  to  the 
use  of  narcotic  drugs. 

When  a  probation  officer  is  of  the  opinion  that  extra 
controls  are  necessary  to  enhance  the  possibilities  of  a  suc- 
cessful supervision  period,  he  may  request  the  Board  to  ap- 
prove a  special  condition.  Failure  to  abide  by  any  of  the  con- 
ditions established  or  approved  by  the  Board  is  justification 
for  issuance  of  a  warrant  and  the  retaking  of  the  released 
prisoner. 

Refusal  of  the  prisoner  to  sign  a  release  certificate  bear- 
ing the  conditions  of  release  cannot  avoid  the  duty  of  com- 
pliance therewith.  If  the  conditions  are  violated  the  Board 
may  lawfully  issue  a  warrant  and  revoke  the  mandatory  re- 
lease. {Hicks  V.  Reid,  194  F.  2d  327;  Singleton  v.  Looney, 
218  F.  2nd  526.)  When  the  violation  occurs  before  commence- 
ment of  the  one  hundred  and  eighty-day  period  in  a  manda- 
tory release  case,  a  warrant  may  issue  at  any  time  before 
expiration  of  such  period  and  mandatory  release  may  be 
revoked  thereafter.  (Birch  v.  Anderson  358  F.  2nd  520;  123 
U.S.  App.  D.C.  153   (1965.) 

Travel 

The  Board  recognizes  that  supervision  cannot  be  main- 
tained if  parolees  are  permitted  to  move  about  at  will,  and 
the  general  rule  is  that  travel  outside  the  supervision  dis- 
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trict  shall  be  engaged  in  only  with  prior  Board  approval.  It  is 
acknowledged  that  situations  arise  that  require  decisions 
concerning  travel  to  be  made  by  the  probation  officer.  In  the 
latter  instances  the  following  rules  shall  apply: 

(1)  Board  approval  is  required  for  vacation  trips  out- 
side the  district. 
1 2)  Board  approval  is  required  for  recurring  travel  out- 
side the  district.  (Exception:  Approval  is  not  re- 
quired in  the  case  of  parolees  who  cross  district 
boundaries  to  engage  in  or  seek  employment  or  for 
shopping  or  recreation,  if  such  travel  is  within  a 
50-mile  radius  of  the  district  line.) 

(3)  Board  approval  is  required  for  travel  outside  the 
continental  limits  of  the  United  States,  including 
travel  or  work  aboard  ship. 

(4)  Board  approval  is  required  where  specific  travel 
conditions  have  been  imposed  by  the  Board. 

Board  approval  is  not  required  for  temporary  leave  to 
enter  another  district  for  a  period  not  to  exceed  20  days  to 
investigate  reasonably  certain  employment  possibilities. 

Supervision  reports 

All  persons  under  supervision  are  required  to  make  re- 
ports to  the  United  States  Probation  Officers  to  whom  they 
have  been  assigned  as  required  by  the  Board.  Such  reports 
form  the  basis  of  a  meaningful  interview  by  the  probation 
officer  and  call  to  his  attention  matters  which  may  require 
counselling  or  other  action.  The  reports  are  retained  in  the 
file  of  the  releasee  which  is  maintained  by  the  probation 
officer.  When  information  is  entered  on  such  report  which 
may  provide  the  basis  for  issuance  of  a  warrant,  a  copy  of 
such  report  should  be  made  and  forwarded  to  the  Board 
along  with  a  report  concerning  the  details  of  the  reported 
misconduct  or  failure  to  abide  by  the  conditions  of  release. 

Positive  findings  from  clinical  testing  to  determine  if 
a  releasee  has  reverted  to  the  use  of  narcotic  drugs,  or  re- 
fusal to  cooperate  in  such  testing  when  a  special  condition 
requiring  it  has  been  approved,  may  be  the  basis  for  issuance 
of  a  violation  warrant  and  retaking  of  the  releasee, 
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Summary  Reviews 

Probation  officers  shall  submit  summary  reviews  of  the 
progress  of  parolees  and  mandatory  releasees  as  instructed 
by  the  Board.  After  the  parolee  or  mandatory  releasee  has 
been  under  normal  supervision  for  at  least  one  year,  the 
Board  may  then  either  make  no  change  in  the  supervision 
status  or  it  may  permit  the  parolee  to  submit  a  written  report 
to  his  probation  officer  on  a  less  frequent  basis  than  once  a 
month.  At  some  time  after  such  minimum  reporting  the 
Board  may  further  order  that  the  parolee  be  released  from 
all  supervision  by  the  probation  officer.  In  the  latter  instance 
the  parolee  may  be  reinstated  to  supervision  of  a  probation 
officer,  or  a  warrant  may  be  issued  for  him  as  a  violator  at 
^ny  time  prior  to  the  expiration  of  the  sentence  or  sentences 
imposed  by  the  court.  Other  modification  in  the  reporting 
requirement  also  may  be  made  by  the  Board  at  any  time 
during  the  parolee's  term. 

Committed  fines 

When  a  parolee  has  had  a  fine  imposed  upon  him  by 
the  committing  court  for  which  he  is  to  stand  committed 
until  it  is  paid  or  until  he  is  otherwise  discharged  according 
to  law,  such  parolee  remains  under  parole  supervision  imtil 
payment  of  the  fine  is  resolved  according  to  law  even  though 
the  normal  date  of  his  sentence  has  expired*.  In  an  Order 
from  the  Attorney  General,  dated  July  16,  1956,  the  Board 
of  Parole  is  "delegated  the  authority  to  exercise  the  power 
vested  in  the  Attorney  General  by  Section  3569,  Title  18, 
United  States  Code,  to  release  a  parolee  from  supervision 
under  the  Board  of  Parole,  where  such  parolee  has  an  un- 
paid committed  fine  or  unpaid  portion  of  such  committed 
fine  and  has  been  under  supervision  at  least  thirty  days  be- 
yond the  end  of  his  sentence;  is  unable  to  pay  his  committed 
fine;  and  has  property  valued  at  an  amount  in  excess  of  said 
exemption,  provided  that  the  retention  of  such  property  is 
reasonably  necessary  for  his  support  or  that  of  his  family." 

Such  a  discharge  does  not  excuse  the  individual  from 
paying  the  fine  imposed  by  the  court  but  does  excuse  him 
from  parole  supervision. 


•United  SUtes  T.  Gottfried,  197  F.2d  239  (19S1). 
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VIOLATION  AND  REVOCATION 

BASIS    FOR   REVOCATION 

If  a  parolee  or  mandatory  releasee  violates  any  of  the 
conditions  under  which  he  was  released,  and  satisfactory  in- 
formation thereof  is  presented  to  the  Board,  a  warrant  may 
be  issued  and  the  offender  returned  to  an  institution. 

If  a  parolee  or  mandatory  releasee  does  not  demonstrate 
capacity  and  willingness  to  fulfill  the  obligations  of  a  law- 
abiding  citizen,  or  if  his  continuance  in  the  community  be- 
comes detrimental  to  the  integrity  of  the  parole  system  or 
incompatible  with  the  welfare  of  society,  he  may  be  reim- 
prisoned  pending  a  hearing  to  determine  if  his  parole  or 
mandatory  release  should  be  revoked. 

ISSUANCE   AND   EXECUTION    OF   WARRANTS 

A  warrant  for  the  retaking  of  any  United  States  prisoner 
who  has  violated  his  parole  or  mandatory  release  may  be  is- 
sued only  by  the  Board  of  Parole  or  a  member  thereof  and 
within  the  maximum  term  or  terms  for  which  he  was  sen- 
tenced. The  unexpired  term  of  imprisonment  of  any  revoked 
prisoner  shall  begin  to  run  from  the  date  he  is  returned  to 
the  custody  of  the  Attorney  General  under  said  warrant,  and 
the  time  the  prisoner  was  on  parole  or  mandatory  release 
shall  not  diminish  the  time  he  was  sentenced  to  serve. 

Warrants  for  the  retaking  of  a  prisoner  may  be  signed 
by  any  member  of  the  Board  when  the  member  is  in  posses- 
sion of  information  of  parole  violation.  Where  the  Parole  Ex- 
ecutive, in  evaluating  an  alleged  violation  by  a  prisoner  un- 
der supervision  on  parole  or  mandatory  release,  recommends 
that  a  warrant  be  issued  it  shall  require  concurrence  of  two 
of  three  Members  of  the  Board  to  reject  the  issuance  of  a 
warrant. 

Any  officer  of  any  federal  penal  or  correctional  institu- 
tion, or  any  federal  officer  authorized  to  serve  criminal  pro- 
cess within  the  United  States,  to  whom  a  warrant  for  the  re- 
taking of  a  parole  or  mandatory  release  violator  is  delivered, 
shall  execute  such  warrant  by  taking  such  prisoner  and  re- 
turning him  to  the  custody  of  the  Attorney  General.  Delivery 
of  the  warrant  to  the  federal  officer  who  must  execute  it  is 
consummated  when  the  warrant  is  signed  and  placed  in  the 
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mail  at  the  Board's  headquarters  (Washington,  D.C.)  within 
the  maximum  term  of  sentence,  even  though  it  fails  to  reach 
such  officer  before  expiration  of  the  maximum  term.  Nave 
V.  Bell  (U.S.  Marshal) ,  180  F  2d  198. 

PRELIMINARY    INTERVIEWS 

An  alleged  parole  or  mandatory  release  violator  taken 
into  custody  by  a  United  States  Marshal  on  the  basis  of  a 
warrant  issued  by  the  Board  shall  be  retained  in  such  cus- 
tody until  a  preliminary  interview  has  been  afforded  him  by 
a  United  States  Probation  Officer  in  the  district  where  he  is 
being  held,  and  until  notified  of  further  disposition  by  the 
Board.  At  the  preliminary  interview,  the  probation  officer 
explains  the  Board's  policy  and  presents  a  form  on  which 
the  prisoner  may  indicate  that  he  is  either  guilty  of  violating 
one  or  more  of  the  conditions  of  his  release,  has  been  con- 
victed of  a  crime,  or  that  he  denies  his  guilt.  If  he  denies  his 
guilt  and  has  not  been  convicted  of  a  crime,  he  may  request 
a  local  revocation  hearing  in  order  that  he  may  obtain  an 
attorney  and/or  witnesses  to  appear  in  his  behalf,  or  he  may 
waive  the  privilege  of  such  local  revocation  hearing. 

If  the  prisoner  is  not  entitled  to  a  local  revocation  hear- 
ing or  does  not  request  one,  the  probation  officer  shall  review 
the  violation  charges  with  the  prisoner  at  the  time  of  the 
preliminary  interview,  and  submit  to  the  Board  a  digest  or 
summary  of  the  interview.  Upon  receipt  of  the  digest  or  sum- 
mary, the  Board  will  either  order  the  prisoner  reinstated  to 
community  supervision  or  cause  him  to  be  transferred  to  a 
federal  institution  where  he  will  receive  a  revocation  hearing 
before  the  Board. 

A  probation  officer  may  postpone  a  preliminary  inter- 
view for  a  period  up  to  thirty  days,  if  the  prisoner  requests 
such  delay  in  order  to  obtain  an  attorney  and/or  witnesses 
who  might  testify  relative  to  any  mitigating  circumstances, 
even  though  he  may  admit  he  is  guilty  of  violating  one  or 
more  of  the  conditions  of  his  release  or  has  been  convicted 
of  a  crime. 

HEARING   ON    REVOCATION 

A  prisoner  retaken  upon  a  warrant  issued  by  the  Board 
of  Parole  and  committed  to  a  federal  institution,  shall  be 
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given  an  opportunity  to  appear  before  the  Board,  a  member 
thereof,  or  an  examiner  designated  by  the  Board.  The  Board 
may  then,  or  at  any  time  in  its  discretion,  revoke  and  ter- 
minate the  order  of  parole  or  mandatory  release  or  modify 
the  terms  and  conditions  thereof. 

A  prisoner  charged  by  the  Board  with  violation  of  parole 
or  mandatory  release  may  be  represented  at  his  revocation 
hearing  by  an  attorney  and/or  voluntary  witnesses  who  wish 
to  testify  in  his  behalf  relative  to  the  charges.  Prior  to  the 
scheduled  hearing,  the  prisoner  will  be  presented  with  a 
form  on  which  he  is  required  to  indicate  that  he  intends  to 
obtain  an  attorney  and/or  witnesses  or  waives  such  oppor- 
tunity. No  hearing  will  be  postponed,  except  at  the  discretion 
of  the  Board,  more  than  thirty  days  for  the  purpose  of  ob- 
taining counsel  or  witnesses.  Where  the  prisoner  has  been 
afforded  at  least  thirty  days  in  order  to  obtain  counsel  and/ 
or  witnesses,  the  hearing  will  not  be  further  postponed,  ex- 
cept at  the  discretion  of  the  Board,  beyond  the  period  re- 
quired to  dispose  of  the  business  of  the  Board  at  the  institu- 
tion or  other  place  where  a  revocation  hearing  is  scheduled 
to  be  conducted.  The  Board  is  not  required  to  furnish  counsel 
or  witnesses  and  will  not  undertake  to  do  so  under  any  cir- 
cumstances. 

LqcoI  Revocation  Hearings 

When  a  revocation  hearing  is  to  be  held  in  the  local 
community,  the  Board  will  determine  the  place  of  the  hear- 
ing which  shall  be  reasonably  near  the  place  of  the  alleged 
violation.  If  more  than  one  violation  is  charged,  the  hearing 
is  to  be  near  the  place  of  the  violation  chiefly  relied  upon, 
as  determined  by  the  Board,  which  formed  the  basis  for  issu- 
ance of  the  Board's  warrant.  If  necessary,  the  Board  will  in- 
struct the  marshal  to  transport  the  prisoner  as  indicated. 
The  Board  will  advise  the  prisoner  of  the  time  and  place  of 
the  hearing.  Following  the  hearing  by  a  member  or  examiner 
of  the  Board,  the  prisoner  is  retained  in  the  marshal's  cus- 
tody until  final  action  is  taken  by  the  Board  or  other  instruc- 
tions are  issued  by  the  Board.  {Hyser  v.  Reed,  318  F.  2d;  255 
C.A.D.C.) 

If  execution  of  the  warrant  is  delayed  pending  dispos- 
ition of  local  charges,  for  further  investigation,  or  for  some 
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other  purpose,  the  parolee  or  mandatory  releasee  is  to  be  con- 
tinued under  supervision  by  the  probation  officer  until  the 
normal  expiration  of  the  sentence,  or  until  the  warrant  is 
executed,  whichever  occurs  first.  Monthly  supervision  re- 
ports are  submitted,  and  the  releasee  must  continue  to  abide 
by  all  the  conditions  of  his  release. 

Institutional  Revocation  Hearings 

In  every  instance  where  no  local  revocation  hearing  has 
been  held,  including  those  instances  where  a  warden  or 
superintendent  executes  the  Board's  warrant,  a  revocation 
hearing  will  be  scheduled  in  the  federal  institution  at  the 
time  of  the  next  visit  to  the  institution  by  a  member  or  exam- 
iner of  the  Board.  The  prisoner  may  be  represented  by  an  at- 
torney and/or  witnesses  at  the  institutional  revocation  hear- 
ing notwithstanding  the  fact  that  he  may  or  may  not  have 
elected  to  have  them  present  at  an  earlier  hearing. 

SERVICE    OF   VIOLATOR   TIME 

When  the  Board's  order  of  parole  or  a  mandatory  release 
shall  be  revoked  and  so  terminated,  the  prisoner  may  be  re- 
quired to  serve  all  or  any  part  of  the  remainder  of  the  term 
for  which  he  was  sentenced  less  such  good  time  as  he  may 
earn  following  his  recommitment. 

DISPOSITIONAL    REVIEWS 

Where  a  violation  of  parole  or  mandatory  release  is 
charged  on  the  basis  of  the  commission  of  a  new  crime  on 
which  he  has  been  sentenced  by  a  Federal  or  other  court,  the 
prisoner  will  ordinarily  be  required  to  serve  the  period  of  that 
sentence  before  the  hearing  is  held  on  such  violation,  and  his 
violator  time  will  be  served  consecutively  to  the  new  sentence. 
The  violator  may  petition  prior  to  the  expiration  of  his  new 
sentence  that  his  parole  or  mandatory  release  be  revoked  and 
that  he  be  permitted  ^o  serve  some  part  of  his  violator  time 
concurrently  with  his  new  sentence.  Following  such  disposi- 
tional review  the  Board  with  regard  to  its  warrant  which  has 
been  filed  as  a  detainer,  may  decide  to : 
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(a)  let  the  detainer  stand, 

(b)  withdraw  the  detainer  and  close  the  case  (if  the 
expiration  date  has  passed), 

(c)  withdraw  the  detainer  and  permit  the  violation  time 
to  resume  its  course  uninterruptedly  from  the  time  of  re- 
lease, 

(d)  execute  the  warrant  and  permit  the  sentence  to  run 
from  that  point  of  time  (which  necessitates  that  the  Board 
arrange  for  a  timely  revocation  hearing) . 

Before  making  any  of  the  above  decisions,  the  Board 
may  conduct  a  personal  dispositional  interview  with  the  pris- 
oner at  the  place  of  confinement.  Such  a  dispositional  inter- 
view may  be  construed  by  the  Board  as  a  revocation  hearing. 
Attorney  and  witnesses  are  permitted  at  any  dispositional 
interview. 

At  any  time  the  Board  considers  a  prisoner  for  parole  on 
a  subsequent  federal  sentence,  and  who  has  a  federal  revoca- 
tion detainer  lodged  against  him,  it  also  conducts  a  disposi- 
tional review,  or  makes  some  determination  relative  to  the 
detainer. 

CONFIDENTIALITY  OF 
PAROLE  RECORDS 

GENERAL    POLICY    REGARDING    CONFIDENTIALITY 

To  the  end  that  the  objectives  and  procedures  of  profes- 
sionalized parole  may  be  advanced,  and  more  specifically,  so 
that  the  channels  of  information  vital  to  sound  parole  ac- 
tions may  be  kept  open  and  that  offenders  released  on  parole 
may  be  protected  against  publicity  deleterious  to  their  ad- 
justment, the  following  principles  relating  to  the  confiden- 
tiality of  parole  records  are  followed  by  the  Board.  The  fol- 
lowing information  may  be  provided,  in  individual  cases,  up- 
on proper  inquiry  by  any  party. 

1.  The  dates  of  sentence  and  commitment,  parole  elig- 
ibility date,  mandatory  release  date,  or  termination 
of  sentence. 

2.  Whether  an  inmate  is  being  considered  for  parole, 
has  been  paroled  or  not,  and  if  he  has  been  paroled, 
the  effective  date  set  by  the  Board  may  be  revealed 
by  the  Board  at  its  discretion  where  public  interest  is 
deemed  to  require  it. 
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3.  Who,  if  anyone,  has  supported  parole  may  be  revealed 
at  the  Board's  discretion  only  in  the  most  exceptional 
circumstances,  with  the  express  approval  of  such  per- 
son (s),  and  after  a  decision  to  parole  has  been  con- 
cluded. There  will  be  no  disclosure  of  how  the  Board 
or  any  member  votes  regarding  parole  decisions. 

4.  Other  matters  contained  in  parole  records  must  be 
held  entirely  confidential,  except  when  held  otherwise 
by  the  Board. 

INFORMATION    AVAILABLE    TO   THE   PUBLIC 

Public  access  to  documents  contained  in  the  Attorney 
General's  files  may  be  had  in  accordance  with  "The  Public 
Information  Act  of  1967."  The  Board  will  continue  to  furnish 
information  according  to  the  criteria  enumerated  above,  but 
the  furnishing  of  other  information  and  records  will  depend 
upon  a  determination  that  such  disclosure  is  in  the  public 
interest. 

Complete  regulations  concerning  this  matter  are  pub- 
lished in  the  Code  of  Federal  Regulations,  Title  28,  Chapter 
1,  subpart  A,  Production  or  Disclosure  under  5,  USC,  552(a) . 

FILES   OF   THE   DEPARTMENT   OF   JUSTICE 

The  regulations  of  the  Department  of  Justice,  Subpart 
B,  Part  16,  Title  28,  Chapter  1,  Code  of  Federal  Regulations, 
relating  to  production  and  disclosure  of  material  or  infor- 
mation, restrict  the  production  of  files  of  the  Attorney  Gen- 
eral under  subpoena  or  order.  Such  subpoenas  or  orders  will 
be  referred  to  the  Attorney  General. 

Section  16.11  Purpose  and  scope. 

"This  subpart  contains  the  regulations  of  the  Depart- 
ment of  Justice  concerning  procedures  to  be  followed  when 
a  subpoena,  order,  or  other  demand  (hereinafter  in  this  sub- 
part referred  to  as  a  'demand')  of  a  court  or  other  authority 
is  issued  for  the  production  of  disclosure  of  (a)  any  material 
contained  in  the  files  of  the  Department,  (b)  any  informa- 
tion relating  to  material  contained  in  the  files  of  the  Depart- 
ment, or  (c)  any  information  or  material  acquired  by  any 
person  while  such  person  was  an  employee  of  the  Depart- 
ment as  a  part  of  the  performance  of  his  official  duties  or 
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because  of  his  official  status.  For  the  purposes  of  this  sub- 
part, the  term  'employee  of  the  Department'  includes  all  offi- 
cers and  employees  of  the  United  States  appointed  by,  or  sub- 
ject to  the  supervision,  jurisdiction,  or  control  of,  the  At- 
torney General  of  the  United  States,  including  U.S.  attor- 
neys, U.S.  marshals,  and  members  of  the  staffs  of  those 
officials." 

Section  16.12    Production  'prohibited  unless  approved  by  the 
Attorney  General. 

"No  employee  or  former  employee  of  the  Department  of 
Justice  shall,  in  response  to  a  demand  of  a  court  or  other 
authority,  produce  any  material  contained  in  the  files  of  the 
Department  of  Justice  or  disclose  any  information  relating 
to  material  contained  in  the  files  of  the  Department  of  Jus- 
tice or  disclose  any  information  or  produce  any  material  ac- 
quired as  a  part  of  the  performance  of  his  official  duties  or 
because  of  his  official  status  without  the  prior  approval  of 
the  Attorney  General." 

Section  16.13    Procedure  in  the  event  of  a  demand  for  pro- 
duction or  disclosure. 

"  (a)  Whenever  a  demand  is  made  upon  an  employee  or 
former  employee  of  the  Department  of  Justice  for  the  pro- 
duction of  material  or  the  disclosure  of  information  de- 
scribed in  Section  16.11,  he  shall  immediately  notify  the 
Attorney  General  and  the  U.S.  attorney  for  the  district 
where  the  issuing  court  or  other  authority  is  located.  The 
U.S.  attorney  shall  immediately  request  instructions  from 
the  Attorney  General.  If  possible,  the  Attorney  General  shall 
be  notified  before  the  employee  or  former  employee  concerned 
replies  to  or  appears  before  the  court  or  other  authority. 

"(b)  If  response  to  the  demand  is  required  before  the 
instructions  from  the  Attorney  General  are  received,  the 
U.S.  attorney  or  other  attorney  as  may  be  designated  for  the 
purpose,  shall  appear  with  the  employee  or  former  employee 
of  the  Department  upon  whom  the  demand  has  been  made, 
and  shall  furnish  the  court  or  other  authority  with  a  copy 
of  the  regulations  contained  in  this  subpart  and  inform  the 
court  or  other  authority  that  the  demand  has  been  or  is  be- 
ing, as  the  case  may  be,  referred  for  the  prompt  consider- 
ation of  the  Attorney  General.  The  court  or  other  authority 
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shall  be  requested  respectfully  to  stay  the  demand  pending 
receipt  of  the  requested  instructions  from  the  Attorney  Gen- 
eral." 

Section  16.14    Procedure  in  the  event  of  an  adverse  ruling. 

"If  the  court  or  other  authority  declines  to  stay  the  ef- 
fect of  the  demand  in  response  to  a  request  made  in  accord- 
ance with  Section  16.13(b)  pending  receipt  of  instructions 
from  the  Attorney  General,  or  if  the  court  or  other  authority 
rules  that  the  demand  must  be  complied  with  irrespective  of 
the  instructions  from  the  Attorney  General  not  to  produce 
the  material  or  disclose  the  information  sought,  the  em- 
ployee or  former  employee  upon  whom  the  demand  has  been 
made  shall  respectively  decline  to  comply  with  the  demand 
(United  States  ex  rel  Touhy  v.  Ragen,  340  U.S.  462)." 

ADMINISTRATIVE  MATTERS 

CORRESPONDENCE 

Correspondence  which  involves  serious  questions  of 
Board  policy  will  be  signed  by  the  Chairman  after  consider- 
ation by  the  Board  and  approval  of  a  majority.  Routine  cor- 
respondence acknowledging  the  receipt  of  information,  ad- 
vising interested  persons  of  the  Board's  actions,  and  similar 
matters  will  be  signed  by  the  Parole  Executive  or  Youth  Divi- 
sion Executive.  Similarly,  the  substance  of  conferences  with 
any  person  representing  applicants  or  which  bear  upon  im- 
portant questions  of  policy  or  possible  parole  actions  will  be 
made  available  to  other  members  of  the  Board  by  summary 
memorandum  of  the  conversation.  The  view  of  the  Board 
will  not  be  indicated  without  a  concurrence  of  the  majority 
of  the  members. 

BOARD    MEETINGS 

The  Board  will  meet  in  general  session  periodically  ac- 
cording to  agreement  of  the  members.  Special  meetings  may 
be  called  by  the  Chairman  or  at  the  request  of  three  mem- 
bers of  the  Board.  Members  of  the  Board  shall  be  furnished 
with  an  agenda  of  the  meeting  no  later  than  two  days  prior 
to  each  meeting  except  in  emergency.  So  far  as  possible, 
general  sessions  shall  be  scheduled  when  all  members  of  the 
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Board  can  be  present.  If  any  significant  change  of  policy  is 
adopted  at  a  Board  meeting  while  a  member  is  necessarily 
absent,  it  shall  not  become  effective  until  such  member  has 
had  an  opportunity  to  consider  it  and  make  his  views  known 
to  the  other  members  of  the  Board. 

Administrative  matters  connected  with  the  selection, 
assignment  and  separation  of  personnel,  budget  and  office 
management  functions  will  be  considered  at  the  regularly 
scheduled  meetings. 


Ill 

STATUTORY  PROVISIONS  AND 
ADMINISTRATIVE  DIRECTIVES 

YOUTH  CORRECTION  DIVISION 

MEMBERS 

(18  U.S.  Code,  5005,  added  September  30,  1950.) 

"There  is  created  within  the  Board  of  Parole  a  Youth 
Correction  Division.  The  Attorney  General  shall  from  time 
to  time  designate  members  of  the  Board  of  Parole  to  serve 
on  said  Division  as  the  work  requires.  The  Attorney  General 
shall  from  time  to  time  designate  one  of  the  members  of  the 
Division  to  serve  as  Chairman  and  delegate  to  him  such  ad- 
ministrative duties  and  responsibilities  as  may  be  required 
to  cari7  out  the  purposes  of  this  chapter." 

FEDERAL  YOUTH  CORRECTIONS  ACT 

DEFINITIONS 

(18  U.S.  Code,  5006.) 

"As  used  in  this  chapter 

(a)  'Board'  means  the  Board  of  Parole; 

(d)   'Director'  means  the  Director  of  the  Bureau; 
the  Board  of  Parole; 

(c)   'Bureau'  means  the  Bureau  of  Prisons; 

(b)  'Division'  means  the  Youth  Correction  Division  of 
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(e)  'Youth  Offender'  means  a  person  under  the  age  of 
twenty- two  years  at  the  time  of  conviction; 

(f)  'Committed  Offender'  is  one  committed  for  treat- 
ment hereunder  to  the  custody  of  the  Attorney  General  pur- 
suant to  section  5010  (b)  and  5010  (c)  of  this  chapter; 

(g)  'Treatment'  means  correction  and  preventive  guid- 
ance and  training  designed  to  protect  the  public,  by  correct- 
ing the  antisocial  tendencies  of  youth  offenders; 

(h)  'Conviction'  means  the  judgment  on  a  verdict  or 
finding  of  guilty,  a  plea  of  guilty,  or  a  plea  of  nolo  con- 
tendre." 

YOUNG    ADULT    OFFENDERS 

(18  U.S.  Code,  4209,  app'd.  August  25,  1958.) 

"In  the  case  of  a  defendant  who  has  attained  his  twenty- 
second  birthday  but  has  not  attained  his  twenty-sixth  birth- 
day at  the  time  of  conviction,  if,  after  taking  into  consid- 
eration the  previous  record  of  the  defendant  as  to  delin- 
quency or  criminal  experience,  his  social  background,  capa- 
bilities, mental  and  physical  health,  and  such  other  factors 
as  may  be  considered  pertinent,  the  court  finds  that  there  is 
reasonable  grounds  to  believe  that  the  defendant  will  benefit 
from  the  treatment  provided  under  the  Federal  Youth  Cor- 
rections Act  sentence  may  be  imposed  pursuant  to  the  pro- 
visions of  such  act*." 

DUTIES  OF  members;  meetings 

(18  U.S.  Code,  5007.) 

The  Division  shall  hold  stated  meetings  to  consider 
problems  of  treatment  and  correction,  to  consult  with,  and 
make  recommendations  to,  the  Director  with  respect  to  gen- 
eral treatment  and  correction  policies  for  committed  youth 
offenders,  and  to  enter  orders  directing  the  release  of  such 
youth  offenders  conditionally  under  supervision  and  the  un- 
conditional discharge  of  such  youth  offenders,  and  take  such 
further  action  and  enter  such  other  orders  as  may  be  neces- 
sary or  proper  to  carry  out  the  purposes  of  this  chapter." 


*A  person  between  the  ages  of  22  and  26  cannot  be  committed  pvirsuant  to  the 
Youth  Corrections  Act  If  he  Is  convicted  of  an  offense  for  which  there  Is  a  stat- 
utory minimum  penalty  (28  U.S.  Code,  334). 
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OFFICERS   AND   EMPLOYEES 

(18  U.S.  Code,  5008.) 

"The  Attorney  General  shall  appoint  such  supervisory 
and  other  officers  and  employees  as  may  be  necessary  to 
carry  out  the  purposes  of  this  chapter.  United  States  proba- 
tion officers  shall  perform  such  duties  with  respect  to  youth 
offenders  on  conditional  release  as  the  Attorney  General 
shall  request." 

RULES   OF   DIVISION 

(18  U.S.  Code,  5009.) 

"The  Division  shall  adopt  and  promulgate  rules  govern- 
ing its  own  procedure." 

SENTENCE 

(18  U.S.  Code,  5010.) 

"(a)  If  the  court  is  of  the  opinion  that  the  youth  of- 
fender does  not  need  commitment,  it  may  suspend  the  im- 
position or  execution  of  sentence  and  place  the  youth  of- 
fender on  probation. 

"  (b)  If  the  court  shall  find  that  a  convicted  person  is 
a  youth  offender  and  the  offense  is  punishable  by  imprison- 
ment under  applicable  provisions  of  law  other  than  this  sub- 
section, the  court  may,  in  lieu  of  the  penalty  of  imprisonment 
otherwise  provided  by  law,  sentence  the  youth  offender  to 
the  custody  of  the  Attorney  General  for  treatment  and  super- 
vision pursuant  to  this  chapter  until  discharged  by  the  Divi- 
sion as  provided  in  section  5017  (c)  of  this  chapter;  or 

"(c)  If  the  court  shall  find  that  the  youth  offender 
may  not  be  able  to  derive  maximum  benefit  from  treatment 
by  the  Division  prior  to  the  expiration  of  six  years  from  the 
date  of  conviction  it  may,  in  lieu  of  the  penalty  of  imprison- 
ment otherwise  provided  by  law,  sentence  the  youth  offender 
to  the  custody  of  the  Attorney  General  for  treatment  and 
supervision  pursuant  to  this  chapter  for  any  further  period 
that  may  be  authorized  by  law  for  the  offense  or  offenses  of 
which  he  stands  convicted  or  until  discharged  by  the  Divi- 
sion as  provided  in  section  5017  (d)  of  this  chapter. 

"  (d)  If  the  court  shall  find  that  the  youth  offender  will 
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not  derive  benefit  from  treatment  under  subsection  (b)  or 
(c) ,  then  the  court  may  sentence  the  youth  offender  under 
any  other  applicable  penalty  provision. 

"(e)  If  the  court  desires  additional  information  as  to 
whether  a  youth  offender  will  derive  benefit  from  treatment 
under  subsections  (b)  or  (c)  it  may  order  that  he  be  commit- 
ted to  the  custody  of  the  Attorney  General  for  observation 
and  study  at  an  appropriate  classification  center  or  agency. 
Within  sixty  days  from  the  date  of  the  order,  or  such  addi- 
tional period  as  the  court  may  grant,  the  Division  shall  re- 
port to  the  court  its  findings. 

TREATMENT 

(18  U.S.  Code,  5011.) 

"Committed  youth  offenders  not  conditionally  released 
shall  undergo  treatment  in  institutions  of  maximum  secu- 
rity, medium  security,  or  minimum  security  types,  including 
training  schools,  hospitals,  farms,  forestry  and  other  camps, 
and  other  agencies  that  will  provide  the  essential  varieties 
of  treatment.  The  Director  shall  from  time  to  time  designate, 
set  aside,  and  adapt  institutions  and  agencies  under  the  con- 
trol of  the  Department  of  Justice  for  treatment.  Insofar  as 
practical,  such  institutions  and  agencies  shall  be  used  only 
for  treatment  of  committed  youth  offenders,  and  such  youth 
offenders  shall  be  segregated  from  other  offenders,  and 
classes  of  committed  youth  offenders  shall  be  segregated  ac- 
cording to  their  needs  for  treatment." 

CERTIFICATE    AS   TO    AVAILABILITY    OF    FACILITIES 

(18  U.S.  Code,  5012.) 

"No  youth  offender  shall  be  committed  to  the  Attorney 
General  under  this  chapter  until  the  Director  shall  certify 
that  proi  er  and  adequate  treatment  facilities  and  personnel 
have  been  provided." 

PROVISION    OF    FACILITIES 

(18  U.S.  Code,  5013.) 

"The  Director  may  contract  with  any  appropriate  pub- 
lic or  private  agency  not  under  his  control  for  the  custody, 
care,  subsistence,  education,  treatment,  and  training  of  com- 
mitted youth  offenders  the  cost  of  which  may  be  paid  from 
the  appropriation  for  'Support  of  United  States  Prisoners'." 
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CLASSIFICATION    STUDIES    AND   REPORTS 

(18  U.S.  Code,  5014,  amended  July  17,  1970.) 

"The  Director  shall  provide  classification  centers  and 
agencies.  Every  committed  youth  offender  shall  first  be  sent 
to  a  classification  center  or  agency.  The  classification  center 
or  agency  shall  make  a  complete  study  of  each  committed 
youth  offender,  including  a  mental  and  physical  examin- 
ation, to  ascertain  his  personal  traits,  his  capabilities,  per- 
tinent circumstances  of  his  school,  family  life,  any  previous 
delinquency  or  criminal  experience,  and  any  mental  or  phys- 
ical defect  or  other  factor  contributing  to  his  delinquency. 
In  the  absence  of  exceptional  circumstances,  such  study 
shall  be  completed  within  a  period  of  thirty  days.  The  agency 
shall  promptly  forward  to  the  Director  and  to  the  Division 
a  report  of  its  findings  with  respect  to  the  youth  offender 
and  its  recommendations  as  to  his  treatment.  At  least  one 
member  of  the  Division,  or  an  examiner  designated  by  the 
Division,  shall,  as  soon  as  practicable  after  commitment, 
interivew  the  youth  offender,  review  all  reports  concerning 
him,  and  make  such  recommendations  to  the  Director  and 
to  the  Division  as  may  be  indicated." 

POWERS    OF    DIRECTOR   AS   TO    PLACEMENT   OF    YOUTH   OFFENDERS 

(18  U.S.  Code,  5015.) 

"(a)  On  receipt  of  the  report  and  recommendations 
from  the  classification  agency  the  Director  may — 

(1)  recommend  to  the  Division  that  the  commit- 
ted youth  offender  be  released  conditionally  under  super- 
vision; or 

(2)  allocate  and  direct  the  transfer  of  the  com- 
mitted youth  offender  to  an  agency  or  institution  for 
treatment;  or 

(3)  order  the  committed  youth  offender  confined 
and  afforded  treatment  under  such  conditions  as  he  be- 
lieves best  designed  for  the  protection  of  the  public. 
"(b)  The  Director  may  transfer  at  any  time  a  commit- 
ted youth  offender  from  one  agency  or  institution  to  any 
other  agency  or  institution." 
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REPORTS  CONCERNING  OFFENDERS 

(18  U.S.  Code,  5016.) 

"The  Director  shall  cause  periodic  examinations  and  re- 
examinations to  be  made  of  all  committed  youth  offenders 
and  shall  report  to  the  Division  as  to  each  such  offender  as 
the  Division  may  require.  United  States  probation  officers 
and  supervisory  agents  shall  likewise  report  to  the  Division 
respecting  youth  offenders  under  their  supervision  as  the 
Division  may  direct." 

RELEASE   OF   YOUTH   OFFENDERS 

(18  U.S.  Code,  5017.) 

"(a)  The  Division  may  at  any  time  after  reasonable 
notice  to  the  Director  release  conditionally  under  supervision 
a  committed  youth  offender.  When,  in  the  judgment  of  the 
Director,  a  committed  youth  offender  should  be  released 
conditionally  under  supervision  he  shall  so  report  and  rec- 
ommend to  the  Division. 

"  (b)  The  Division  may  discharge  a  committed  youth  of- 
fender unconditionally  at  the  expiration  of  one  year  from 
the  date  of  conditional  release. 

"(c)  A  youth  offender  committed  under  section  5010  (b) 
of  this  chapter  shall  be  released  conditionally  under  super- 
vision on  or  before  the  expiration  of  four  years  from  the  date 
of  his  conviction  and  shall  be  discharged  unconditionally  on 
or  before  six  years  from  the  date  of  his  conviction. 

"  (d)  A  youth  offender  committed  under  section  5010  (c) 
of  this  chapter  shall  be  released  conditionally  under  super- 
vision not  later  than  two  years  before  the  expiration  of  the 
term  imposed  by  the  court.  He  may  be  discharged  uncondi- 
tionally at  the  expiration  of  not  less  than  one  year  from  the 
date  of  his  conditional  release.  He  shall  be  discharged  im- 
conditionally  on  or  before  the  expiration  of  the  maximum 
sentence  imposed,  computed  uninterruptedly  from  the  date 
of  conviction. 

"(e)  Commutation  of  sentence  authorized  by  any  Act 
of  Congress  shall  not  be  granted  as  a  matter  of  right  to  com- 
mitted youth  offenders  but  only  in  accordance  with  rules 
prescribed  by  the  Director  with  the  approval  of  the  Division." 
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REVOCATION   OF   DIVISION   ORDERS 

(18  U.S.  Code,  5018.) 

"The  Division  may  revoke  or  modify  any  of  its  previous 
orders  respecting  a  committed  youth  offender  except  an  order 
of  unconditional  discharge." 

SUPERVISION    OF   RELEASED    YOUTH    OFFENDERS 

(18  U.S.  Code,  5019.) 

"Committed  youth  offenders  peraiitted  to  remain  at  lib- 
erty under  supervision  or  conditionally  released  shall  be  un- 
der the  supervision  of  United  States  probation  officers,  super- 
visory agents  appointed  by  the  Attorney  General,  and  volun- 
tary supervisory  agents  approved  by  the  Division.  The  Divi- 
sion is  authorized  to  encourage  the  formation  of  voluntary 
organizations  composed  of  members  who  will  serve  without 
compensation  as  voluntary  supervisory  agents  and  sponsors. 
The  powers  and  duties  of  voluntary  supervisory  agents  and 
sponsors  shall  be  limited  and  defined  by  regulations  adopted 
by  the  Division." 

APPREHENSION    OF   RELEASED   OFFENDERS 

(18  U.S.  Code,  5020,  amended  July  17,  1970.) 

"If,  at  any  time  before  the  unconditional  discharge  of  a 
committed  youth  offender,  the  Division  is  of  the  opinion 
that  such  youth  offender  will  be  benefited  by  further  treat- 
ment in  an  institution  or  other  facility  any  member  of  the 
Division  may  direct  his  return  to  custody  or  if  necessary  may 
issue  a  warrant  for  the  apprehension  and  return  to  custody 
of  such  youth  offender  and  cause  such  warrant  to  be  exec- 
uted by  a  United  States  probation  officer,  an  appointed  super- 
visory agent,  a  United  States  marshal,  or  any  officer  of  a 
Federal  penal  or  correctional  institution.  Upon  return  to 
custody,  such  youth  offender  shall  be  given  an  opportunity 
to  appear  before  the  Division,  a  member  thereof,  or  an 
examiner  designated  by  the  Division.  The  Division  may  then 
or  at  its  discretion  revoke  the  order  of  conditional  release." 
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CERTIFICATE   SETTING   ASIDE   CONVICTION 

(18  U.S.  Code,  5021,  amended  Oct.  3,  1961.) 

"  (a)  Upon  the  unconditional  discharge  by  the  Division 
of  a  committed  youth  offender  before  the  expiration  of  the 
maximum  sentence  imposed  upon  him,  the  conviction  shall 
be  automatically  set  aside  and  the  Division  shall  issue  to  the 
youth  offender  a  certificate  to  that  effect. 

"(b)  Where  a  youth  offender  has  been  placed  on  pro- 
bation by  the  court,  the  court  may  thereafter  in  its  discre- 
tion, unconditionally  discharge  such  youth  offender  from 
probation  prior  to  the  expiration  of  the  maximum  period  of 
probation  theretofore  fixed  by  the  court,  which  discharge 
shall  automatically  set  aside  the  conviction,  and  the  court 
shall  issue  to  the  youth  offender  a  certificate  to  that  effect." 

APPLICABLE   DATE 

(18  U.S.  Code,  5022.) 

"This  chapter  shall  not  apply  to  any  offense  committed 
before  its  enactment." 

RELATIONSHIP   TO   PROBATION   AND 
JUVENILE   DELINQUENCY   ACTS 

(18  U.S.  Code,  5023,  amended  April  8,  1952.) 

"(a)  Nothing  in  this  chapter  shall  limit  or  affect  the 
power  of  any  court  to  suspend  the  imposition  or  execution  of 
any  sentence  and  place  a  youth  offender  on  probation  or  be 
construed  in  any  wise  to  amend,  repeal,  or  affect  the  provi- 
sions of  chapter  231  of  this  title  or  the  Act  of  June  25,  1910 
(ch.  433,  36  Stat.  864),  as  amended  (ch.  1,  Title  24,  of  the 
D.  of  C.  Code),  both  relative  to  probation. 

"  (b)  Nothing  in  this  chapter  shall  be  construed  in  any 
wise  to  amend,  repeal,  or  affect  the  provisions  of  chapter  403 
of  this  title  (The  Federal  Juvenile  Delinquency  Act) ,  or  limit 
the  Jurisdiction  of  the  United  States  courts  in  the  admin- 
istration and  enforcement  of  that  chapter  except  that  the 
powers  as  to  parole  of  juvenile  delinquents  shall  be  exercised 
by  the  Division. 
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"(c)  Nothing  in  this  chapter  shall  be  construed  in  any 
wise  to  amend,  repeal,  or  affect  the  provisions  of  the  Juvenile 
Court  Act  of  the  District  of  Columbia  (ch.  9,  Title  11,  of  the 
D.  of  C.  Code)." 

WHERE    APPLICABLE 

(18  U.S.  Code,  5024,  amended  July  12,  1960.) 

"This  chapter  shall  apply  in  the  states  of  the  United 
States  and  in  the  District  of  Columbia. 

APPLICABILITY    TO   DISTRICT    OF   COLUMBIA   PRISONERS 

(18  U.S.  Code,  5025,  amended  December  27,  1967.) 

"(a)  The  Commissioner  of  the  District  of  Columbia  is 
authorized  to  provide  facilities  and  personnel  for  the  treat- 
ment and  rehabilitation  of  youth  offenders  convicted  of  vio- 
lations of  any  law  of  the  United  States  applicable  exclusively 
to  the  District  of  Columbia  or  to  contract  with  the  Director 
of  the  Bureau  of  Prisons  for  their  treatment  and  rehabilita- 
tion, the  cost  of  which  may  be  paid  from  the  appropriation 
for  the  District  of  Columbia. 

"(b)  When  facilities  of  the  District  of  Columbia  are 
utilized  by  the  Attorney  General  for  the  treatment  and  re- 
habilitation of  youth  offenders  convicted  of  violation  of  laws 
of  the  United  States  not  applicable  exclusively  to  the  District 
of  Columbia,  the  cost  shall  be  paid  from  the  'Appropriation 
for  Support  of  United  States  Prisoners.' 

"(c)  All  youth  offenders  committed  to  institutions  of 
the  District  of  Columbia  shall  be  under  the  supervision  of 
the  Commissioner  of  the  District  of  Columbia,  and  he  shall 
provide  for  their  maintenance,  treatment,  rehabilitation, 
supervision,  conditional  release,  and  discharge  in  conformity 
with  the  objectives  of  this  chapter." 

PAROLE   OF   OTHER    OFFENDERS    NOT   AFFECTED 

(18  U.S.  Code,  5026.) 

"Nothing  in  this  chapter  shall  be  construed  as  repealing 
or  modifying  the  duties,  power,  or  authority  of  the  Board  of 
Parole,  or  of  the  Board  of  Parole  of  the  District  of  Columbia, 
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with  respect  to  the  parole  of  United  States  prisoners,  or  pris- 
oners convicted  in  the  District  of  Columbia,  respectively,  not 
held  to  be  committed  youth  offenders  or  juvenile  delin- 
quents." 

FEDERAL  JUVENILE  DELINQUENCY  ACT 

DEFINITIONS 

(18  U.S.  Code,  5031.) 

"For  the  purpose  of  this  chapter  a  'juvenile'  is  a  person 
who  has  not  attained  his  eighteenth  birthday,  and  'juvenile 
delinquency'  is  the  violation  of  a  law  of  the  United  States 
committed  by  a  juvenile  and  not  punishable  by  death  or  life 
Imprisonment." 

PROCEEDING   AGAINST   JUVENILE   DELINQUENT 

(18U.S.  Code,  5032.) 

"A  juvenile  alleged  to  have  committed  one  or  more  acts 
in  violation  of  a  law  of  the  United  States  not  pimishable  by 
death  or  life  imprisonment,  and  not  surrendered  to  the  auth- 
orities of  a  state,  shall  be  proceeded  against  as  a  juvenile 
delinquent  if  he  consents  to  such  procedure,  unless  the  At- 
torney General,  in  his  discretion,  has  expressly  directed 
otherwise. 

"In  such  event  the  juvenile  shall  be  proceeded  against 
by  information  and  no  criminal  prosecution  shall  be  insti- 
tuted for  the  alleged  violation." 

jurisdiction;  written  consent; 

JURY   trial   precluded 

(18  U.S.  Code,  5033.) 

"District  courts  of  the  United  States  shall  have  juris- 
diction of  proceedings  against  juvenile  delinquents.  For  such 
purposes,  the  court  may  be  convened  at  any  time  and  place 
within  the  district,  in  chambers  or  otherwise.  The  proceed- 
ing shall  be  without  a  jury.  The  consent  required  to  be  given 
by  the  juvenile  shall  be  given  by  him  in  writing  before  a 
Judge  of  the  District  Court  of  the  United  States  having  cog- 
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nizance  of  the  alleged  violation,  who  shall  fully  apprise  the 
juvenile  of  his  rights  and  of  the  consequences  of  such  con- 
sent. Such  consent  shall  be  deemed  a  waiver  of  a  trial  by 
jury." 

probation;  commitment  to  custody  of 
attorney  general/  support 

(18  U.S.  Code,  5034,  amended  March  31,  1962.)   (in  part) 

"If  the  court  finds  a  juvenile  to  be  a  delinquent,  it  may 
place  him  on  probation  for  a  period  not  exceeding  his  minor- 
ity, or  commit  him  to  the  custody  of  the  Attorney  General 
for  a  like  period. 

"Such  commitment  shall  not  exceed  the  term  which 
might  have  been  imposed  had  he  been  tried  and  convicted  of 
the  alleged  violation. 

"The  Attorney  General  may  designate  any  public  or 
private  agency  or  foster  home  for  the  custody,  care,  sub- 
sistence, education,  and  training  of  the  juvenile  during  the 
period  for  which  he  was  committed. 

"The  cost  of  such  custody  and  care  may  be  paid  from 
the  appropriation  for  'Support  of  United  States  prisoners'  or 
such  other  appropriation  as  the  Attorney  General  may  desig- 
nate. 

"If  the  court  desires  more  detailed  information  as  a  ba- 
sis for  determining  whether  to  place  any  juvenile  delinquent 
on  probation  or  to  commit  him  to  the  custody  of  the  Attorney 
General  under  the  first  paragraph  of  this  section,  the  court 
may  commit  such  delinquent  to  the  custody  of  the  Attorney 
General  for  observation  and  study  at  an  appropriate  classi- 
fication center  or  agency.  The  Director  of  the  Bureau  of 
Prisons,  under  such  regulations  as  the  Attorney  General 
may  prescribe,  shall,  after  the  delinquent  has  been  so  com- 
mitted, cause  a  complete  study  to  be  made  of  the  delinquent, 
including  a  mental  and  physical  examination  to  ascertain 
his  personal  traits,  capabilities,  pertinent  circumstances  of 
his  social  background,  any  previous  delinquency  or  criminal 
experience,  any  mental  or  physical  defect  or  other  factor 
contributing  to  his  delinquency,  and  any  other  factors  which 
the  Director  may  consider  pertinent.  A  full  and  complete  re- 
port of  the  results  of  such  study,  together  with  any  recom- 
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mendations  which  the  Director  believes  would  be  helpful  to 
the  court  in  making  its  determination,  shall  be  furnished 
to  the  court  by  the  Director  within  sixty  days  after  the  date 
such  delinquent  is  ordered  committed  to  the  custody  of  the 
Attorney  General  under  this  paragraph  unless  the  court 
grants  additional  time  for  further  study.  No  delinquent  shall 
be  committed  under  this  paragraph  for  a  period  exceeding 
his  minority,  or  the  term  which  might  have  been  imposed 
had  he  been  tried  and  convicted  of  the  alleged  violation  for 
which  he  was  determined  delinquent,  whichever  occurs  first." 

AREEST,   DETENTION    AND    BAIL 

(18  U.S.  Code,  5035.) 

"Whenever  a  juvenile  is  arrested  for  an  alleged  violation 
of  any  law  of  the  United  States,  the  arresting  officer  shall 
immediately  notify  the  Attorney  General. 

"If  the  juvenile  is  not  forthwith  taken  before  a  com- 
mitting magistrate,  he  may  be  detained  in  such  juvenile 
home  or  other  suitable  place  of  detention  as  the  Attorney 
General  may  designate  for  such  purposes,  but  shall  not  be 
detained  in  a  jail  or  similar  place  of  detention,  unless,  in 
the  opinion  of  the  arresting  officer,  such  detention  is  neces- 
sary to  secure  the  custody  of  the  juvenile,  or  to  insure  his 
safety  or  that  of  others. 

"In  no  case  shall  such  detention  be  for  a  longer  period 
than  is  necessary  to  produce  the  juvenile  before  a  committ- 
ing magistrate. 

"The  committing  magistrate  may  release  the  juvenile  on 
bail,  upon  his  own  recognizance  or  that  of  some  responsible 
person,  or  in  default  of  bail  may  commit  him  to  the  custody 
of  the  United  States  marshal,  who  shall  lodge  him  in  such 
juvenile  home  or  other  suitable  place  of  detention  as  the 
Attorney  General  may  designate  for  that  purpose. 

"The  juvenile  shall  not  be  committed  to  a  jail  or  other 
similar  institution,  unless  in  the  opinion  of  the  marshal  it 
appears  that  such  commitment  is  necessary  to  secure  the 
custody  of  the  juvenile  or  to  insure  his  safety  or  that  of 
others. 

"A  juvenile  detained  in  a  jail  or  similar  institution  shall 
be  held  in  custody  in  a  room  or  other  place  apart  from  adults 
if  facilities  for  such  segregation  are  available." 
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CONTRACTS   FOR   SUPPORT,'    PAYMENT 

(18  U.S.  Code,  5036.) 

"The  Director  of  the  Bureau  of  Prisons  may  contract 
with  public  or  private  agencies  or  foster  homes  for  the  cus- 
tody, care,  subsistence,  education,  and  training  of  juvenile 
delinquents  and  may  defray  the  cost  of  such  custody,  care, 
subsistence,  education,  and  training  from  the  appropriation 
for  'Support  of  United  States  prisoners'  or  such  other  appro- 
priation as  the  Attorney  General  may  designate." 

PAROLE 

(18  U.S.  Code,  5037.) 

"A  juvenile  delinquent  who  has  been  committed  and 
who,  by  his  conduct  has  given  sufficient  evidence  that  he  has 
reformed,  may  be  released  on  parole  at  any  time  under  such 
conditions  and  regulations  as  the  Board  of  Parole  deems 
proper  if  it  shall  appear  to  the  satisfaction  of  such  Board 
that  there  is  reasonable  probability  that  the  juvenile  will  re- 
main at  liberty  without  violating  the  law." 


IV 

POLICIES,  REGULATIONS  AND  PROCEDURES 
YOUTH  CORRECTION  DIVISION 

RULES   OF   THE   DIVISION 

The  Youth  Correction  Division  of  the  Board  of  Parole 
is  required  by  statute  to  adopt  and  promulgate  rules  govern- 
ing its  own  procedure.  This  chapter  constitutes  the  Rules 
of  the  Division.  Matters  of  policy  or  procedure  which  apply 
to  the  Board  of  Parole  generally  apply  equally  to  the  Divi- 
sion except  as  specifically  set  forth  in  this  chapter. 

COMPOSITION    OF    THE    DIVISION 

The  Attorney  General  assigns  certain  members  of  the 
Board  of  Parole  to  the  Youth  Correction  Division  for  pur- 
poses of  formulating  policy  and  rules  on  the  handling  of 
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committed  youth  offenders  in  accordance  with  the  Federal 
Youth  Corrections  Act.  Those  members  also  conduct  selected 
hearings  and  vote  on  cases  of  offenders  committed  in  accord- 
ance with  the  Federal  Juvenile  Delinquency  Act  and  those 
sentenced  under  the  general  criminal  law  but  confined  in 
institutions  in  which  the  populations  are  preponderantly 
youthful. 

Three  members  of  the  Board  are  assigned  to  full  time 
service  with  the  Youth  Correction  Division.  In  addition,  any 
member  of  the  Board  may  serve  as  a  member  of  the  Division 
at  the  request  of  the  Chairman  of  the  Division  and  as  the 
work  may  require. 

The  statutes  provide  that  the  Attorney  General  shall 
from  time  to  time  designate  one  of  the  members  of  the  Divi- 
sion to  serve  as  its  Chairman  and  delegate  to  him  such  ad- 
ministrative duties  and  responsibilities  as  may  be  required 
to  carry  out  the  purposes  of  the  Youth  Corrections  Act. 

AUTHORITY    OF    THE    DIVISION 

The  Youth  Correction  Division  has  eleven  specific  major 
powers  as  defined  by  statute,  directive  or  by  administrative 
policy.  These  are  the  authority  to: 

1.  Consult  with  and  recommend  to  the  Director  with 
respect  to  general  treatment  and  correctional  policies 
for  committed  youth  offenders. 

2.  Make  recommendations  to  the  Director  with  respect 
to  individuals  committed  under  the  Youth  Correc- 
tions Act. 

3.  Report  within  60  days  to  the  committing  court  the 
findings  relative  to  individuals  committed  for  obser- 
vation and  study. 

4.  Order  parole  for  committed  youth  offenders,  juvenile 
delinquents  sentenced  under  the  Federal  Juvenile 
Delinquency  Act  and  those  offenders  sentenced  un- 
der the  general  criminal  law  who  are  confined  in 
institutions  in  which  the  population  is  preponder- 
antly youthful. 

5.  Prescribe  terms  and  conditions  to  govern  those  under 
supervision. 

6.  Request  United  States  Probation  Officers  to  perform 
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such  duties  with  respect  to  all  persons  on  parole  as 
necessary  for  maintaining  proper  supervision  of  such 
persons. 

7.  Limit  and  define  the  powers  and  duties  of  voluntary 
supervisory  agents  and  sponsors. 

8.  Issue  warrants  for  the  retaking  of  parole  or  manda- 
tory release  violators,  and,  in  the  case  of  committed 
youth  offenders,  order  return  to  custody  as  parole 
violators  or  for  further  treatment. 

9.  Revoke  parole  or  mandatory  release. 

10.  Reparole  or  re-release  to  supervision. 

11.  Discharge  youths  committed  under  the  Youth  Cor- 
rections Act  unconditionally  and  issue  a  certificate 
setting  aside  the  conviction  at  its  discretion  after 
one  year  of  parole  supervision,  as  well  as  release  from 
supervision  of  juveniles  and  general  law  offenders 
under  its  jurisdiction. 

COMMITTED   YOUTH   OFFENDERS  SENTENCED   FOR 
OBSERVATION    AND    STUDY 

Under  the  Youth  Corrections  Act,  a  court  may  sentence 
a  youth  offender  to  a  limited  period  of  confinement  for  ob- 
servation and  study  prior  to  final  disposition  of  the  case.  In 
such  cases  the  officials  of  the  institution  where  the  study 
is  conducted  will  prepare  a  report  of  their  findings  and  sub- 
mit it  to  the  Youth  Correction  Division.  The  Division  will, 
within  the  time  allotted,  prepare  and  submit  to  the  court 
a  final  report  in  which  a  recommendation  is  made  concern- 
ing appropriate  disposition  in  view  of  the  study  report  and 
the  available  treatment  and  training  plans. 

TRANSFER   OF   YOUTH   OFFENDERS 

The  Youth  Correction  Division  may  at  any  time  recom- 
mend to  the  Bureau  of  Prisons  that  a  youth  offender  be 
transferred  from  a  youth  type  institution  to  another  youth 
type  institution  or  to  another  facility  in  the  interest  of  treat- 
ment and  training  of  the  youth.  All  recommendations  for 
transfer  from  a  youth  type  institution  to  a  non-youth  type 
institution  shall  be  with  the  concurrence  of  two  Division 
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members,  except  in  an  extreme  emergency  when  the  decision 
may  be  by  only  one  Division  member. 

HEARINGS  AT   INSTITUTIONS 

Initial  or  First  Hearings 

Committed  youth  offenders  and  juveniles  do  not  apply 
for  parole  hearings.  Those  sentenced  under  the  general  crim- 
inal law  must  file  an  application  for  parole  prior  to  a  hear- 
ing and  may  waive  the  right  to  a  hearing. 

Hearings  will  be  scheduled  by  a  member  or  an  exam- 
iner appointed  by  the  Division  for  each  individual  who  is 
eligible  for  such  a  hearing  at  institutions  designated  pri- 
marily for  youth  offenders.  The  Division  will  conduct  hear- 
ings with  all  inmates  of  those  institutions  regardless  of  the 
type  of  commitment.  Hearings  will  be  conducted  by  a  mem- 
ber of  the  Division,  other  member  of  the  Board,  or  by  an 
examiner  appointed  by  the  Division. 

A  committed  youth  offender  or  a  juvenile  delinquent  will 
appear  for  an  initial  hearing  within  90  days  after  commit- 
ment to  a  youth-type  institution,  except  where  an  exten- 
sion is  granted  by  the  Division.  A  person  committed  under 
the  general  criminal  law  will  be  heard  during  the  regularly 
scheduled  meeting  by  the  Division  at  the  institution  prior  to 
the  month  in  which  he  becomes  eligible  for  parole  by  law. 
Consideration  for  parole  of  those  whose  sentences  are  one 
year  or  less  is  made  on  the  basis  of  a  study  of  the  file,  and 
without  a  personal  hearing. 

Following  the  initial  hearing  or  first  hearing,  or  follow- 
ing review  of  a  prisoner  serving  a  term  of  one  year  or  less, 
the  Division  will  take  one  of  the  following  actions: 

(1)  order  parole, 

(2)  order  a  review  hearing  or  special  interview 

(3)  order  a  review  by  progress  report,  or 

(4)  continue  to  expiration  of  term. 

The  Division,  following  an  initial  hearing,  will  not  "con- 
tinue to  expiration"  if  the  maximum  term  imposed  by  the 
court  is  more  than  three  years.  In  those  cases  where  the 
term  is  more  than  three  years  and  parole  is  not  granted,  the 
next  review  will  be  made  on  the  basis  of  a  personal  hearing, 
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and  any  subsequent  reviews  will  be  by  personal  hearing  or 
progress  report.  No  continuance  shall  be  for  a  period  in 
excess  of  three  years  after  the  month  of  the  previous  hearing 
or  receipt  of  a  progress  report. 

Offenders  sentenced  under  the  indeterminate  sentence 
provision  where  the  Board  establishes  the  parole  eligibility 
date  and  offenders  sentenced  under  the  Narcotic  Addict  Re- 
habilitation Act  are  heard  by  the  Division  in  accordance  with 
policy  which  applies  to  the  Board  of  Parole  generally. 

Review  Hearings 

If,  at  the  time  of  the  initial  or  first  hearing,  the  Divi- 
sion orders  a  review  hearing  for  a  future  date,  such  a  case 
will  be  scheduled  for  a  hearing  at  the  institution  at  the  speci- 
fied time.  A  personal  hearing  with  the  offender  will  be  held 
and  following  a  study  of  the  case  including  the  staff's  evalu- 
ation and  recommendation,  the  Division  will  issue  one  of 
the  following  orders: 

(1)  order  parole, 

(2)  order  a  review  hearing  or  special  interview 

(3)  order  a  review  by  progress  report,  or 

(4)  continue  to  expiration  of  term  (provided  a  period  of 
three  years  or  less  remains  on  the  sentence). 

PROGRESS  REPORT  REVIEWS 

Following  an  initial  or  first  hearing,  the  Division,  in 
the  absence  of  an  order  to  parole  or  to  establish  a  date  for  a 
review  hearing  in  an  institution,  may  schedule  a  review  on 
the  basis  of  a  progress  report  to  be  prepared  by  institutional 
officials.  The  Division  may  also  review  in  similar  fashion  the 
cases  of  offenders  whose  parole  or  mandatory  release  have 
been  revoked.  The  frequency  and  dates  of  such  reviews  will 
be  established  by  the  Division  following  each  consideration 
where  parole  is  not  ordered.  A  progress  report  will  not  be  re- 
quired where  the  offender  is  due  for  mandatory  release  or 
expiration  of  sentence  within  three  months. 

Following  an  initial  or  first  hearing  any  review  of  an 
offender  who  is  not  paroled  and  whose  term  is  more  than 
three  years  must  be  on  the  basis  of  an  institutional  hearing. 
When  the  Division  does  not  order  parole  or  establish  a  date 
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for  a  review  hearing  in  an  institution,  a  review  by  progress 
report  may  be  scheduled  instead.  The  Division  may  also 
review  in  similar  fashion  the  cases  of  offenders  whose  parole 
or  mandatory  release  have  been  revoked.  The  frequency  and 
dates  of  such  reviews  will  be  established  by  the  Division  fol- 
lowing each  consideration  where  parole  is  not  ordered,  A 
progress  report  will  not  be  required  where  the  offender  is 
due  for  mandatory  release  or  expiration  of  sentence  within 
three  months. 

Any  case  may  also  be  reviewed  at  other  times  upon  the 
receipt  of  any  new  information  of  significance  to  the  issue 
of  parole.  The  institution  authorities  may,  on  their  own  initi- 
ative, present  cases  by  progress  report,  provided  the  warden 
approves. 

REVIEWS    AT    HEADQUARTERS 

Attorneys,  relatives,  and  other  interested  persons  desir- 
ing to  submit  memoranda  or  letters  pertinent  to  any  case 
should  forward  them  to  Division  headquarters.  If  such  per- 
sons desire  to  appear  in  person  for  a  hearing  with  members 
of  the  Division,  they  may  do  so  at  headquarters  by  address- 
ing a  request  for  appointment  to  the  Youth  Division  Exec- 
utive, United  States  Board  of  Parole,  Washington,  D.C.  Ap- 
proval of  such  a  request  is  based  on  receipt  of  significant  new 
information  sufficient  in  the  judgment  of  the  Division  to 
justify  the  reopening  of  the  case. 

A  quorum  of  two  members  or  one  member  and  one  of 
the  professional  staff  of  the  Division  or  Board  is  required 
for  a  hearing  of  this  type.  A  decision  following  such  hear- 
ing will  be  made  by  a  voting  quorum  of  members  estab- 
lished for  other  Division  considerations.  An  exception  will 
occur  in  those  cases  where  the  offender  has  been  designated 
for  special  consideration  by  en  banc  review.  In  those  cases 
the  quorum  described  on  page  22  shall  be  used. 

Appellate  reviews  may  be  made  by  the  Division  on  the 
basis  of  the  record  alone,  and  in  the  absence  of  a  personal 
appearance  before  the  Division  at  headquarters.  The  policy 
and  procedure  for  such  reviews  by  the  Division  is  identical 
with  that  of  the  Board  generally  as  described  on  page  23 
of  these  Rules. 
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GENERAL   POLICY    FOLLOWED   IN    ORDERING   PAROLE 

In  making  a  determination  either  to  order  parole  or  to 
order  continued  treatment  in  an  institution,  the  members  will 
examine  all  the  available  facts  with  a  view  to  making  a  prog- 
nosis of  the  individual's  future  adjustment  and  with  a 
consideration  of  his  treatment  or  training  needs.  Such 
information  is  obtained  from  pre  and/'or  post-sentence 
reports  from  United  States  Probation  Officers,  institution- 
al classification  studies  and  progress  reports,  correspond- 
ence and  reports  from  other  sources  which  are  included 
in  the  files,  and  personal  interview  with  the  offender.  In 
determining  the  offender's  readiness  for  parole,  the  insti- 
tution's evaluative  statement  of  prognosis  is  of  considerable 
assistance  to  the  Division. 

In  the  case  of  committed  youth  offenders,  juveniles,  and 
those  committed  under  Section  4208(a)  (2),  the  institution 
prepares  a  comprehensive  study  of  each  individual.  This 
study  includes  delinquency  and  criminal  record,  family, 
school,  and  work  history,  and  evaluative  statements  made 
by  professional  staff  members  about  the  offender's  emotional 
make-up,  pattern  of  behavior,  and  individual  capacities  for 
learning.  Training  and  treatment  goals  are  established  on 
the  basis  of  the  institutional  findings  and  the  offender  is 
assigned  a  program  in  keeping  therewith.  The  institution 
forwards  the  report  of  its  findings  to  the  Director  and  to  the 
Division  and  makes  such  recommendations  as  may  be  indi- 
cated. 

In  all  cases  coming  before  the  Division  relative  to  com- 
mitted youth  offenders  and  juvenile  delinquents  the  order 
will  be  based  on  an  agreement  of  two  members  of  a  voting 
quorum  of  three.  When  the  Division  has  ordered  parole,  a 
notice  of  that  action  will  be  sent  to  the  institution  warden 
or  superintendent.  The  notice  shall  contain  the  effective  date 
of  parole  which  has  been  made  a  part  of  the  order  of  the 
Division. 

Factors  in  Parole  Selection 

The  Youth  Division  employs  the  same  factors  adopted 
by  the  Board  generally  to  make  a  determination  relative  to 
parole.  These  are  set  forth  on  pages  14-16  of  these  Rules. 
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Forfeited  and  Withheld  Good  Time 

With  the  exception  of  Youth  Corrections  Act  where 
good  time  is  not  credited,  the  Youth  Division  evaluates  the 
significance  of  forfeited  and  withheld  good  time  in  relation 
to  parole  according  to  the  same  guidelines  established  by 
the  Board  generall5^  These  are  set  forth  on  pages  16-17  of 
these  Rules. 

RELEASE    ON    PAROLE 

Release  Planning 

When  practicable,  prior  to  the  order  of  parole,  there 
should  be  available  a  plan  for  release  which  has  been  investi- 
gated and  found  suitable  by  the  United  States  Probation 
Officer  of  the  district  to  which  release  will  be  made.  Where 
a  plan  has  not  been  completed,  the  Division  may  order  pa- 
role conditioned  upon  the  approval  of  a  plan  or  it  may  re- 
quest that  a  plan  be  developed  and  approved  prior  to  a  sub- 
sequent review.  During  the  planning  stage,  release  is  con- 
ditioned upon  the  maintenance  of  good  conduct  on  the  part 
of  the  inmate.  Release  is  also  conditioned  upon  the  com- 
pletion of  a  satisfactory  plan  for  supervision.  Release  shall 
not  occur  without  a  certificate  issued  by  the  Youth  Division 
except  in  emergency  and  with  the  approval  of  the  Youth 
Division  Executive.  The  Division  may  reconsider,  on  its  own 
motion,  any  case  prior  to  release  and  may  reopen  and  ad- 
vance, postpone,  or  rescind  a  parole  which  has  been  ordered. 
The  Division  may  add  to  or  modify  the  conditions  of  parole 
at  any  time. 

Elements  in  Release  Plan 

The  following  principles  shall  govern  the  approval  of  a 
release  plan: 

(a)  An  advisor  selected  or  approved  by  the  United  States 
Probation  Officer  may  be  required.  The  qualifications  and 
responsibilities  of  the  advisor  are  the  same  as  for  persons 
released  under  the  jurisdiction  of  the  Board  generally. 

(b)  Evidence  must  be  furnished  to  the  Board  that  the 
prospective  parolee  will  be  employed  legitimately  or  will  enter 
into  a  bona  fide  program  of  education  or  training  following 
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his  release.  The  employment  requirement  may  be  waived  by 
the  Division  where  the  circumstances  warrant.  The  Division 
may  parole  with  a  special  condition  that  education  or  train- 
ing be  completed  during  the  parole  period. 

(c)  Assurance  should  be  given  that  necessary  aftercare 
will  be  available  to  parolees  who  are  ill  or  who  have  any 
other  demonstrable  problems  in  which  special  care  is  neces- 
sary, such  as  may  be  provided  through  hospitalization  facil- 
ities or  domiciliary  or  medical  care.  All  prisoners  sentenced 
under  the  Narcotic  Addict  Rehabilitation  Act  are  released 
to  an  aftercare  program  which  includes  clinical  or  other 
similar  treatment. 

(d)  Parolees  shall  be  allowed  in  the  discretion  of  the 
Division  to  return  to  their  homes,  or  to  go  elsewhere,  upon 
such  terms  and  conditions  as  the  Division  shall  prescribe. 

(e)  Gradual  release  may  be  completed  through  a  Com- 
munity Treatment  Center.  The  Division  may  recommend 
such  placement  as  a  step  in  the  release  process.  Transfers 
to  such  Centers  and  hearings  in  such  Centers  shall  be  ac- 
cording to  agreement  between  the  Division  and  the  Bureau 
of  Prisons.  If  placement  in  a  Center  as  recommended  is  not 
approved,  the  Division  may  withdraw  its  contingent  parole 
for  further  consideration. 

MANDATORY    RELEASE 

In  the  case  of  a  committed  youth  offender,  mandatory 
parole  must  occur  not  later  than  two  years  prior  to  the  ex- 
piration of  the  sentence. 

In  the  case  of  those  sentenced  under  juvenile  law  and 
those  sentenced  under  the  general  law,  release  in  advance 
of  the  expiration  of  the  sentence  may  occur  in  the  absence 
of  parole.  Such  release  may  occur  at  the  end  of  the  sentence 
imposed  by  the  court  less  such  statutory  good  time  and  extra 
good  time  deductions  as  may  be  earned.  Such  persons 
are  released  as  though  on  parole  and  remain  under  super- 
vision until  discharged  by  law.  Persons  sentenced  under  the 
adult  sentencing  statutes  remain  under  supervision  to  the 
maximum  term,  less  180  days.  The  180  day  deduction  does 
not  apply,  however,  to  those  persons  sentenced  under  the 
Youth  Corrections  Act  or  the  Juvenile  Delinquency  Act. 
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Youth  offenders  who  are  confined  continuously  until 
their  mandatory  parole  date  (two  years  before  full  term  ex- 
piration) shall  be  issued  Youth  Corrections  Act  parole  (man- 
datory) certificates.  These  cases  are  handled  similarly  to 
regular  Youth  Corrections  Act  parole  grants  and  request  for 
parole  certificates  should  be  made  of  the  Youth  Division 
Executive  at  least  one  month  prior  to  the  date  on  which  the 
youth  offender  must  be  released  from  the  institution.  This 
procedure  does  not  apply  to  Youth  Corrections  Act  parole 
violators.  Unless  reparoled,  these  violators  shall  be  released 
on  the  full  term  expiration  date. 

COMMUNITY    SUPERVISION 

General  Requirements  for  Supervision  of  Parolees  and  Man- 
datory Releasees 

The  requirements  for  supervision  of  all  individuals  im- 
der  the  control  of  the  Youth  Correction  Division  of  the  Board 
of  Parole  are  vested  in  the  Youth  Division  Executive.  A  plan 
must  be  acceptable  to  the  Division  before  an  inmate  is  re- 
leased on  parole.  The  specific  requirements  for  supervision 
are  identical  with  those  listed  on  pages  27-30  which  apply 
to  the  Board  of  Parole  generally,  except  as  described  below. 

Supervision  Reports 

All  persons  under  supervision  are  required  to  make  re- 
ports to  the  United  States  Probation  Officers  to  whom  they 
have  been  assigned  as  required  by  the  Division. 

Probation  officers  will  submit  an  Evaluation  of  Parole 
Progress  report  (form  F-3)  for  all  committed  youth  offenders 
and  juveniles  on  parole  as  directed  by  the  Division.  Similar 
reports  for  prisoners  committed  under  the  general  criminal 
law  released  from  one  of  the  "youth  institutions",  will  also 
be  submitted  as  directed  by  the  Division. 

Probation  officers  are  requested  to  recommend  relative 
to  future  supervision  needs  when  completing  Evaluation  of 
Parole  Progress  reports.  The  recommendation  with  regard 
to  committed  youth  offenders  may  include  views  concerning 
unconditional  discharge,  or  discharge,  or  discharge  from 
supervision  without  unconditional  discharge,  provided  at 
least  one  year  on  parole  has  elapsed.  Recommendations  with 
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regard  to  juveniles  and  general  law  offenders  may  include 
views  concerning  modification  of  the  reporting  requirements 
or  discharge  from  supervision.  Following  receipt  of  the  re- 
ports, the  Division  will  vote  relative  to  the  probation  officer's 
recommendation . 

Reports  to  Police  Departments 

Names  of  parolees  under  supervision  will  not  routinely 
be  furnished  to  a  police  department  of  a  community.  The 
Division  will  give  individual  consideration  to  requests  of  mu- 
nicipalities for  lists  of  parolees  under  supervision  in  the 
locality.  As  required  by  law,  routine  notification  of  release 
will  be  made  to  the  police  department  of  the  District  of  Co- 
lumbia. All  such  notifications  are  to  be  regarded  as  confi- 
dential. 

Sponsorship 

The  Division  will  cooperate  with  groups  desirous  of  serv- 
ing as  sponsors  of  parolees.  Functions  of  sponsors  shall  be 
in  accordance  with  regulations  adopted  by  the  Division.  In 
all  cases  the  sponsor  will  be  subordinate  to  and  cooperate 
with  the  United  States  Probation  Officer  to  whom  the  pa- 
rolee is  assigned. 

VIOLATION   AND   REVOCATION 

Basis  for  Revocation 

If  a  parolee  or  mandatory  releasee  violates  any  of  the 
conditions  under  which  he  was  released,  and  satisfactory 
information  thereof  is  presented  to  the  Division,  a  warrant 
may  be  issued  and  the  offender  returned  to  the  institution. 

If  a  parolee  or  mandatory  releasee  does  not  demonstrate 
capacity  and  willingness  to  fulfill  the  obligations  of  a  law- 
abiding  citizen,  or  if  his  continuance  in  the  community  be- 
comes detrimental  to  the  integrity  of  the  parole  system  or 
incompatible  with  the  welfare  of  society,  he  may  be  re- 
imprisoned  pending  a  hearing  to  determine  if  his  parole  or 
mandatory  release  should  be  revoked. 

Issuance  of  Warrants 

When  it  appears  that  a  parolee  or  mandatory  releasee 
should  be  returned  to  the  institution  for  further  treatment 
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or  for  violation  of  the  terms  of  the  release,  a  warrant  for  the 
return  to  custody  may  be  issued  over  the  signature  of  any 
member  of  the  Board  or  Division.  Where  the  Youth  Division 
Executive  in  evaluating  an  alleged  violation  by  a  prisoner 
under  supervision  on  parole  or  mandatory  release  recom- 
mends that  a  warrant  be  issued  it  shall  require  a  vote  of  two 
of  three  members  of  the  Division  to  reject  the  issuance  of  a 
warrant. 

PRELIMINARY    INTERVIEWS   AND   REVOCATION    HEARINGS 

The  policy  and  practices  of  the  Youth  Division  in 
matters  of  preliminary  interviews  and  revocation  hearings 
for  alleged  parole  or  mandatory  release  violators  are  identi- 
cal to  those  for  the  Board  generally,  which  are  set  forth  on 
pages  32-34  of  these  Rules. 

SERVICE    OF   VIOLATOR   TIME 

When  the  Division's  order  of  parole  or  a  mandatory  re- 
lease shall  be  revoked  and  so  terminated,  the  prisoner  may 
be  required  to  serve  all  or  any  part  of  the  remainder  of  the 
term  for  which  he  was  sentenced  less  such  statutory  good 
time  as  he  may  earn  following  his  recommitment. 

A  prisoner  who  has  had  his  parole  or  mandatory  release 
revoked  may  be  re-released  at  any  time.  At  the  time  the  re- 
vocation hearing  is  held,  and  when  the  prisoner  is  not  re- 
released  or  reinstated  to  supervision,  the  Division  will  sched- 
ule a  time  for  review  by  personal  appearance  or  by  progress 
report,  or  will  continue  the  case  to  expiration  of  the  pris- 
oner's sentence,  provided  there  is  three  years  or  less  remain- 
ing on  the  sentence. 

DISCHARGE 

Committed  Youth  Offenders 

A  committed  youth  offender  may  remain  under  super- 
vision until  the  expiration  of  his  sentence  or  he  may  be  un- 
conditionally discharged  at  any  time  after  one  year  of  con- 
tinuous supervision  on  parole.  When  such  unconditional  dis- 
charge is  granted  prior  to  the  maximum  term  of  sentence, 
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tne  conviction  shall  automatically  be  set  aside  and  the  Divi- 
sion shall  issue  to  the  committed  youth  offender  a  certificate 
to  that  effect. 

Juveniles 

In  the  case  of  juveniles  committed  under  the  Federal 
Juvenile  Delinquency  Act,  supervision  shall  continue  until 
the  expiration  of  the  term,  unless  released  from  supervision 
by  Division  action. 

General  Law  Offenders 

A  paroled  prisoner  sentenced  under  the  general  law  shall 
remain  under  supervision  until  the  expiration  of  his  maxi- 
mum term  or  terms  unless  granted  earlier  discharge  by  Divi- 
sion action. 

A  prisoner  released  under  mandatory  re-release  shall 
remain  under  supervision  until  the  expiration  of  his  maxi- 
mum term  or  terms,  less  180  days. 

CHAIRMANSHIP    OF   THE    YOUTH   CORRECTION    DIVISION 

The  Chairman  of  the  Youth  Correction  Division  of  the 
Board  of  Parole  will  be  responsible  for  preparation  and  sub- 
mission of  such  reports,  information  and  data  as  may  be 
required,  act  as  spokesman  for  the  Youth  Division  before 
federal  agencies,  Congressional  Committees  and  other  groups 
and  be  generally  responsible  for  the  administrative  work  of 
the  Youth  Division,  assignment  and  the  effective  perform- 
ance of  the  Youth  Division  duties.  In  doing  this,  he  will  ob- 
tain the  views  and  collaboration  of  his  colleagues  in  the 
Youth  Division  whenever  possible  and  practicable.  (Approved 
by  the  Attorney  General,  October  20,  1954.) 

"Major  questions  of  policy  and  procedure  with  respect 
to  the  work  of  both  the  Adult  and  Youth  Divisions  will  re- 
quire the  consideration  of  all  members  of  the  Board. 

"Since  the  work  of  the  Board,  and  particularly  that  of 
the  Youth  Division,  requires  close  coordination  with  the  Bu- 
reau of  Prisons,  appropriate  officers  of  that  Bureau  will  be 
consulted  and  kept  in  touch  with  the  thinking  of  the  Board." 
(Directive  from  Office  of  the  Attorney  General,  October  2, 
1953.) 
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YOUTH   DIVISION    MEETINGS 


The  Division  will  sit  en  banc  in  general  session  at  the 
call  of  the  Chairman  of  the  Division  to  discuss  and  resolve 
general  questions  of  Division  policy,  administrative  matters, 
procedure,  and  to  arrange  a  schedule  of  institutional  hear- 
ings. Additional  general  sessions  may  be  convened  by  the 
Chairman  of  the  Division  at  the  request  of  two  members  of 
the  Division.  Members  of  the  Division  will  be  furnished  an 
agenda  no  later  than  two  days  prior  to  each  meeting,  ex- 
cept in  emergencies. 

In  order  that  procedures  may  be  coordinated  between 
the  Division,  the  Federal  Bureau  of  Prisons,  and  the  Proba- 
tion Division  of  the  Administrative  Office  of  the  United  States 
Courts,  and  in  order  that  mutual  problems  may  be  discussed 
and  resolved,  meetings  of  representatives  of  these  agencies 
will  be  convened  at  the  call  of  the  Chairman  of  the  Division. 

Insofar  as  possible,  general  sessions  will  be  scheduled 
when  all  members  of  the  Division  are  present. 

CHANGES   IN    THE   RULES 

The  Division  reserves  the  right  to  make  changes  or  mod 
ifications  in  its  rules  without  further  notice. 
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APPENDIX  20 

(Submitted  by  James  R.  Hoffa) 

U.S.   Department  of  Justice, 
United  States  Board  of  Parole, 

Washington,  D.C. 
Notice  of  Action 
Name:  James  R.  HofEa 

Register  Number:  33298-NE 

The  ease  of  the  above-named  has  come  to  the  attention  of  the  United  States 
Board  of  Parole  (or  its  Youth  Correction  Division)  on  the  basis  of: 

n  an  application    (or  eligibility)    for    □  a  revocation  hearing 

parole  □  additional  facts  relative  to  an  issued 

□  a  review  hearing  warrant 
n  a  progress  report  dated 

□  other  :  En  Banc  Consideration 

{specify) 

The  Board  in  its  oflSces  in  Washington,  D.C,  has  carefully  examined  all  the 
information  and  evidence  at  its  disposal  in  relation  to  the  above-named.  On  the 
date  shown  below,  the  following  action  with  regard  to  parole,  parole  status,  or 
mandatory  release  status  was  ordered  : 


Continue  for  an  Institutional  Review  hearing  by  a  Board  Member  in  March 
1971. 


United  States  Board  of  Parole. 
Date 


Parole/Youth  Division  Executive. 
Inmate  copy. 


United  States  Board  of  Parole, 

Washington,  D.C,  March  31,  1971. 

The  United  States  Board  of  Parole  announced  today  that  Mr.  James  R.  Hoffa's 
application  for  parole  has  been  denied.  The  Board  continued  the  Hoffa  matter 
to  June  1972  for  further  consideration. 

Parole  Board  Chairman  George  J.  Reed  said  that  the  present  seven-member 
Board,  sitting  en  banc,  made  the  decision  after  fully  reviewing  the  entire  record. 
A  Board  Examiner,  on  March  16,  1971,  gave  Hoffa  a  personal  hearing  at  the 
Lewisburg  Federal  Penitentiary  and  the  record  of  that  hearing,  as  well  as  the 
Board's  entire  file  were  reviewed  by  the  Board  before  entering  its  order. 

Mr.  Hoffa  has  been  notified  of  the  Board's  decision.  Mr.  Hoffa  has  been  serving 
an  eight  year  .sentence — plus  a  $10,000  committed  fine — since  1967  for  Endeavor- 
ing to  Impede  Jurors  in  the  Discharge  of  Their  Dutie.^.  He  became  eligible  for 
parole  in  November  1969.  On  October  3,  1969  The  Board,  in  an  en  banc  hearing, 
denied  parole  and  continued  the  case  to  March  1971  for  further  consideration. 
In  January  of  this  year  the  Supreme  Court  upheld  a  five  year  Indeterminate 
consecutive  .sentence — plus  a  $10,000  noncommitted  fine — for  Mail  Fraud.  Chair- 
man Reed  concluded  :  "Thus,  the  Board  today  reviewed  Mr.  Hoffa's  application 
for  parole  for  the  first  time  under  the  recently  aggregated  thirteen  year  sentence." 

Mr.  Hoffa's  case  was  presented  to  the  Board  by  attorneys  Rufus  King  of 
Washington,  D.C.  and  Morris  Shenker  and  Bernard  Mellman  of  St.  Louis,  Mis- 
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souri.  The  Board's  hearings  are  conducted  in  executive  session  and  the  rules  do 
not  permit  the  divulging  of  whether  or  not  parole  was  supported  or  opposed  by 
witnesses.  The  decision  was  made  by  a  majority  vote  and  the  rules  prohibit  dis- 
closure of  the  vote  of  each  individual  member. 

The  I'arole  Board  is  composed  of  eight  members  appointed  by  the  IJresident 
and  confirmed  by  the  Senate.  One  vacancy  currently  exists. 


[Aiigu.st  20,  1971   news  release,  immediate  release] 

United  States  Board  of  Pakole, 

Washington,   B.C. 

The  United  States  Board  of  Parole  has  reconsidered  the  matter  of  James  R. 
Hoffa,  and  has  affirmed  its  previous  decision  to  deny  him  a  parole.  Hoffa  will  be 
considered  again  in  June,  1972,  as  previously  ordered  by  the  Board  when  it  last 
ruled  in  his  case  in  March  of  this  year.  At  that  hearing  (June,  1972)  Hoffa's 
entire  record  will  be  reviewed  including  his  relationship  if  any  with  the  Team- 
sters Union. 

Mr.  George  J.  Reed,  Chairman  of  the  Board,  in  announcing  the  Board's  latest 
decision,  said  that  the  entire  file  was  reviewed  again  in  light  of  information  it 
received  when  Hoffa's  son  appeared  before  the  full  eight  Member  Board  on 
August  20,  1971.  He  also  said  that  Hoffa's  son  told  the  Board  that  his  father 
has  paid  all  Committed  Fines.  No  other  persons  appeared  before  the  Board,  and 
no  new  testimony  was  introduced  by  the  Department  of  Justice. 

Hoffa  is  serving  a  combined  13  year  sentence  for  "Endeavoring  to  Impede 
Jurors  in  the  Discharge  of  Their  Duties,  and  Mail  Fraud."  He  has  now  served 
four  years  and  five  months  and  is  confined  at  the  United  States  Penitentiary  at 
Lewisburg,  Penn.sylvania.  If  he  is  not  paroled,  he  will  be  freed  on  mandatory 
release  no  later  than  November  28,  1975. 
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PAROLE 


Parole  Is  a  provision 
under  the  law  for  the 
serving  of  a  portion 
of  your  sentence  In 
the  cownunlty  under 
conditions  set  forth 
by  th3  United  States 
Board  of  Parole.  The 
Board  of  Parole  con- 
siders several  things 
In  arriving  at  a  de- 
cision. This  booklet 
Is  designed  to  supply 
you  with  some  general 
Information  to  help 
YOU  IN  PUNNING  FOR 
parole.  There  will  be 
many  specific  points' 
about  which  you  will 
want  to  Inquire. 


Parole  Is  not  a  pardon  or  clemency.  You  will  get  no  de- 
duction from  your  sentence  and  you  will  be  responsible 
for  It  until  the  maximum  expiration  date. 

You,  and  you  alone,  have  the  responsibility  of  meeting  the 
conditions  of  parole.  These  conditions  will  not  Interfere 
with  you  In  law-abiding,  honest  living.  Properly  observed, 
they  will  assist  you  In  leading  that  kind  of  life,  and  will 
serve  to  guide  you  through  a  successful  parole  period. 

If,  after  reading  this  booklet,  you  still  have  questions  re- 
garding your  parole  or  your  own  parole  plan,  be  sure  to  dis- 
cuss them  with  your  Caseworker. 


-  2  - 


1342 


Types  of  Parole 

The  following  are  the  three  principal  types  of 
parolet 

GBNHRAl 

Parole  to  the  community  under  conditions  specified 
by  the  Board.  The  general  conditions  are  listed 
on  the  Parole  Certificate  Issued  to  the  parolee 
when  he  is  released.  In  some  cases  the  Parole 
Board  may  recommend  a  parole  through  the  Community 
Treatment   Center. 

PAROLE  TO  DETAINER 

The  Board  of  Parole  has  stated  that  a  detainer  Is 
not  necessarily  a  bar  to  parole  consideration.  An 
applicant  will  be  considered  on  his  own  merits.  |f 
parole  Is  granted,  arrangements  will  be  made  for 
the  man's  release  to  the  detaining  authorities. 

PAROLE  FOR  DEPORTATION 

In  some  instances,  aliens  may  be  paroled  on  condi- 
tion that  they  leave  the  United  States,  and  remain 
outside  Its  limits  throughout  the  remainder  of 
their  sentences.  When  this  type  of  parole  is 
granted,  actual  release  from  the  Institution  will 
depend  on  arrangements  made  by  the  United  States 

immigration  Service  for  deportation. 
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WHO  IS  EUGBIE  R)R  PAROLE 


Under   existing  Federal  Law,  under  regular  criminal 
procedures,  a  I  I  men  serving  sentences  of  more  than 
180  days  (except  some  Narcotics  Violators)  are  eli- 
gible for  parole  after  serving  one-third  of  their 
sentences,  or  15  years,  whichever  Is  shorter.   jf 
you  were  sentenced  In  the  District  of  Columbia, 
you  are  eligible  for  parole  at  the  expiration  of 
your  minimum  term.  The  laws  with  respect  to  Juve- 
nlle  or  youth  offenders  do  not  require  that  a  speci- 
fic period  of  time  be  served  before  parole  eligibil- 
ity. The  Youth  Division  of  the  Board  of  Parole,  has 
made  provisions  regarding  hearings  for  both  Youth 
Correction  Act  (YCA)  and  Federal  Juvenile  Delin- 
quency Act  (FJDA)  offenders. 

If  you  have  an  "A"  preceding  your  number,  this   In- 
dicates that  you  were  sentenced  under  the  flexible 
provisions  of  Title  18,  Section  4208  (a)  (2).    jn 
such  cases.  If  you  apply,  you  will  normally  have  an 
Initial  Hearing  at  the  first  Board  hearings  follow- 
ing your  Initial  classification.  The  date  on  which 
the  Initial  Hearing  Is  held  shall  automatically  be 
your  parole  eligibility  date.   If  you  don't  apply 
for  your  Hearing,  and  waive  same,  you  will  not  have 
an  eligibility  date  until  you  have  later  applied  and 
receive  your  Hearing. 


Following  your  INITIAL  HEARING,  the  Parole  Board  may; 


a.  Grant  parole. 

b.  Deny  parole  (with  specific  instructions  for 
further  review). 

c.  Continue  your  case  to  a  future  date  for  fur- 
ther review. 
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All  ellglbles,  except  Youth  Correction  Act,  and 
Juvenile  Offenders,  must  file  an  application  If 
they  wish  a  hearing,  or  file  a  waiver  If  they  do 
not  want  to  apply  for  parole. 

Some  men  may  be  sentenced  to  a  minimum  and  maxi- 
mum term;  for  example,  I  to  5  years.  Such  sen- 
tences are  under  the  provisions  of  Title  18,  Sec- 
tion 4208  (a)  (1),  except  for  those  from  the  Dis- 
trict of  Columbia.  You  are  eligible  for  parole 
at  the  minimum  date,  and  will  have  your  parole 
hearing  near  that  date. 

The  only  agency  empowered  to  grant,  or  deny  you 
parole.  Is  the  United  States  Board  of  Parole.  The 
Board  has  eight  members;  three  serving  on  the  Youth 
Board,  and  five  serving  on  the  Adult  Board.  Action 
may  be  taken  on  an  application  by  vote  of  three  out 
of  five  members.  The  Chairmanship  of  the  Board  ro- 
tates 

VNIXOfiS  THAT  MJ^ 
PREVENT  PAROLE 

Although  all  men  are  eligible  for  parole  after  having 
served  the  time  required  by  Law,  (except  some  Narcotics 
Violators),  there  are  certain  situations  In  which  the 
Board  of  Parole  ordinarily  will  not  give  favorable  con- 
sideration. 

FORFEITED  GOOD  TIME/ 

The  fact  that  good  time  has  been  forfeited  means  that 
the  person  has,  at  one  time,  been  Involved  In  serious 
misconduct.  Until  that  person  meets  the  Institutional 
requirements  for  restoration  of  the  forfeited  good 
time,  the  Board  of  Parole  will  not  ordinarily  grant 
parole;  however,  the  application  may  be  reviewed  after 
the  good  time  has  been  restored. 
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Mental  Status 

If  a  person  Is  certified  to  be  psychotic,  or 
of  unsound  mind,  he  Is  not  considered  eligi- 
ble for  favorable  parole  consideration.  The 
release  of  men  In  this  condition  would  In  no 
way  be  compatible  with  their  own  welfare  or 
the  Interests  of  society,  In  general. 

Narcotic  Addict/ 

1/ 

Men  certified  as  Narcotic  Addicts  are,  like-    u 
wise,  not  considered  eligible  for  parole  con- 
sideration for  the  reasons  stated  above. 

Chances  For  Parole 

There  Is  no  definite,  all  Inclusive  answer  to 
this.  You  can  get  some  Idea  of  your  chances 
by  taking  stock  of  yourself,  and  your  situation. 

Consider  the  assets  and  liabilities  that  follow, 
and  any  others  that  may  apply  to  your  own  Indi- 
vidual case.  Keep  this  In  mind  when  making  your 
PERSONAL  INVEhfTORY  -  Be  sincere.   If  not,  the 
person  fooled  most  WILL  BE  YOU. 
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Poor  Work  ^e^^^-  ^^..^. 
Disregard  for  Au^^°f  ^y* 
Poor  Personal  Relations, 
No  Planning  for  Future 


Such  decisions  are  made  on  an  i"^'^^"!'  ^^'J'  ^'^ 
many  factors  are  considered  and  evaluated  by  the 
Board  of  Parole.  Ordinarily,  the  following  are 
taken  Into  account: 


2. 


Mature  and  circumstances  of  the  offense. 

Seriousness  of  prior  record.  This  Includes  ^<'^ 
any  previous  offenses  and  how  soon  after 
them  you  become  Involved  In  your  present 
trouble. 
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3.  Stability  of  behavior  In  the  community  prior 
to  commitment.  This  Includes  your  work  re- 
cord and  your  ability  to  get  along  without 
getting  Into  trouble  repeatedly. 


/ 


4.  Nature  of  Institutional  adjustment. 

5.  Attitude  of  the  community. 


I' 


One  way  of  making  the  Board  of  Parole  aware  of 
how  the  community  and  your  friends  feel  toward   i 
you.  Is  to  have  them  send  letters  to  the  Board  ( 
of  Parole,  prior  to  your  hearing.   Such  letters 
should  not  be  excessive  In  number,  and  are  made 
a  part  of  your  record  to  be  reviewed  at  the  time 
that  your  case  Is  considered.  They  may  be  ad- 
dressed either  to  this  Institution,  or  to  the 
Washington  Office. 


If  parole  Is  granted,  the  effective  date  Is  set 
by  the  Board  at  any  time  on,  or  after  your  eli- 
gibility date.  This  date  Is  not  advanced  by 
extra  good  time  (Industrial,  Camp,  Meritorious) 
you  may  have  earned. 
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If  parole  Is  denied,  the  Board  may,  or  may  not, 
request  a  special  report  to  be  submitted  for  re- 
view at  a  later  date.   However,  the  Board  reviews 
all  regular  sentences  of  more  than  three  years, 
at  least  once  a  year,  after  parole  denial,  with 
a  Special  Progress  Report,  prepared  at  the  Insti- 
tution.  Men  serving  long  sentences  are  Inter- 
viewed by  a  member  of  the  Parole  Board  every 
fifth  year,  after  parole  denial. 


U.S. PROBATION  OFFICER 

The  function  of  the  U.  S.  Probation  Officer  Is 
one  of  counsel  and  guidance  to  the  parolee,  and 
of  reporting  the  parolee's  adjustment  to  the 
Board  of  Parole.  Your  response  to  that  counsel 
and  guidance  determines  what  sort  of  report  he 
makes  to  the  Board.  This  puts  the  responsibility 
squarely  on  your  shoulders. 

The  U.  S.  Probation  Officer,  contrary  to  popular 
belief,  does  not  return  men  to  prison  for  viola- 
tions of  parole  provisions.   If  a  parolee  falls 
to  live  up  to  the  conditions  of  his  parole,  the 
U.  S.  Probation  Officer  merely  reports  the  facts 
to  the  Board  of  Parole.  ONLY  the  Board  of  Parole 
can  Issue  a  Violation  Warrant. 

If  you  are  released  on  parole.  It  Is  your  respon- 
sibility to  keep  In  touch  with  the  U.  S.  Probation 
Officer,  and  to  make  written  reports  as  required, 
usually  monthly,  during  your  supervision  period. 
He  keeps  the  Board  of  Parole  Informed  of  your  ad- 
justment. 
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The  U.  S.  Probation  Off Icih-  Is  charged  by  law  with 
the  responsibility  for  parole  supervision.  It  Is 
necessary  for  him  to  Investigate  parole  plans,  and 
to  learn  whether  they  meet  the  requirements  set  by 
the  Board  of  Parole.  His  written  report  of  the  ex- 
isting facts  In  your  case  becomes  a  permanent  part 
of  your  record. 


Complete  Information  concerning  your  proposed  plan 
should  be  given  at  the  time  that  you  file  your  parole 
application.  If  possible.  Letters  are  sent  to  the 
persons  listed  by  you  as  future  employer,  and  advisor, 
to  learn  If  they  are  willing  to  help  you.  When  these 
people  return  the  forms  submitted  to  them,  your  parole 
plan  Is  referred  to  the  U.  S.  Probation  Officer  for 
Investigation. 


Every  man  on  parole 
must  provide  a  suit- 
able place  to  I Ive. 


A  legitimate  Job, 


and  a 

parole  Advisor. 
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Dcceprttons  may  be  made,  under  certafn  conditions. 
Experience  has  shown  that  a  plan  of  this  sort  Is 
a  great  help  In  making  a  success  while  on  parole. 
Any  plan  submitted  Is  subject  to  approval  by  the 
U.  S.  Probation  Officer  In  charge  of  the  area  In 
which  you  will  I Ive. 

RESIDENCE 

In  a  majority  of  cases,  the  most  practical  and 
acceptable  plan  for  your  release  Is  to  your  home 
community.  Under  ordinary  circumstances,  your 
family,  associates  and  contacts  there,  offer  you 
the  best  chance  of  getting  started  right,  and 
staying  that  way;  however.  If  release  to  a  place 
other  than  the  home  community  appears  to  ofVer 
better  chances  for  your  success,  the  Institution 
will  offer  you  assistance  In  developing  such  a 
p  I  an . 

It  may  be  that  you  do  not  have  a  definite  place 
to  reside.  In  such  cases,  you  may  plan  to  live 
at  a  rooming  house,  or  a  hotel. 

EMPLOYMENT 

Generally,  you  will  be  permitted  to  accept  any 
kind  of  legitimate  employment.   Income  from  It 
should  be  adequate  to  meet  your  needs,  and  those 
of  your  dependants.  Also,  you  may  be  permitted 
to  own,  or  operate,  your  own  business.  If  It  is 
I  eg  it  Innate.  You  may  be  employed  by  a  relative. 
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Parole  Advisor 


Th«  person  th«t  you  select  as  your  advisor 
should  be  a  person  of  good  reputation,  able 
to  counsel  you,  and  to  help  solve  problems, 
or  difficulties,  you  may  have.  He  should 
not  be  an  attorney,  a  member  of  a  law  -  en- 
forcement  agency,  a  female,  or  a  relative. 
Ordinarily,  your  employer  cannot  act  as  your 
parole  advisor. 


Thmr^  ar%  many  resources  that  might  be  of 
help  to  you  In  developing  vour  parole  plans: 


Relatives,  friends  and  your  former  employers; 
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o  ^^:^ 


Previous  contacts  with  various  contnunlty  agencies 
may  lead  to  assistance  In  developing  your  plans. 


This  may  take  the  form  of  Individual  counseling, 
or  permission  and  encouragement  to  Increase  your 
contacts  through  the  use  of  special  purpose  let- 
ters. See  your  Caseworker. 
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The  Parole  Hearing 


Parole  Hearings  are  conducted  EVERY  OTHER  MONTH, 
beginning  in  January  of  each  year.  At  the  Parole 
Hearing,  you  meet  personally  with  a  member  of  the 
Parole  Board  who  may  ask  you  a  number  of  questions 
concerning  your  case,  your  family  situation,  and 
your  past  history.  Your  answers  to  these  questions 
should  be  given  truthfully,  and  to  the  best  of 
your  ability,  becaues,  in  many  instances,  the  Board 
Member  already  knows  the  answers,  and  the  nature 
of  your  respon-ses  may  have  an  important  bearing  on 
the  outcome  of  your  case. 

Your  hearing  before  the  Parole  Board  Member  Is  not 
a  one-way  street,  and  you  will  have  an  opportunity 
to  explain  your  case,  or  to  ask  questions. 

Ordinarily,  the  only  people  present  at  your  Parole 
Hearing  will  be  you,  the  Parole  Board  Member,  your 
Caseworker,  and  a  stenographer.  F^role  Board  policy 
does  not  permit  attendance  of  attorneys,  or  others 
having  no  official  Interest  In  the  case,  except  in 
Violator  Hearings. 
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If  there  are  any  questions  you  want  answered.  Jot 
them  down  here,  so  that  you  will  be  sure  to  ask 
your  Caseworker: 
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Address   Oonvnunlcatlons 
to: 


The  parole  Executive 
United  State*  Board  of  Parole 
Washington,  D.  C.  20537 
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(Submitted  by  Ralph  C.  Collins,  President,  Association  of  Paroling  Authorities) 

The  Parole  Selection  Process 

Those  of  us  who  are  involved  in  making  a  decision  on 
the  appropriateness  of  granting  parole  are  often  asked  how 
we  arrive  at  the  decision.   The  process,  it  seems  to  me, 
must  be  based  on  established  and  well  tested  criteria  and 
a  practical  method  of  applying  that  criteria  equally  to  all 
parole  applicants.   It  is  not  an  easy  task. 

In  this  brief  presentation  I  should  like  to  first 
discuss  parole  selection  criteria  in  general  and  then  its 
application  to  the  offender  seeking  parole.   To  simplify 
discussion,  criteria  can  be  divided  into  three  areas: 
legal,  actuarial  and  clinical. 

Terry  L.  Johnson,  a  member  of  the  Board  of  Parole  and 
Probation  in  the  State  of  Oregon,  presented  a  paper  in  one 
of  the  progrzuns  sponsored  by  the  Association  of  Paroling 
Authorities  at  the  ACA  Congress  in  Miami  in  1971,  in  v^ich, 
among  other  t:hings,  he  had  researched  the  legal  criteria  in 
several  states.   It  can  be  concluded,  in  general,  that  state 
statutes  do  not  provide  very  comprehensive  factors  that  must 
be  considered  in  granting  parole.   Obviously,  all  states 
must  provide  laws  establishing  a  parole  eligibility  date  in 
terms  of  the  amount  of  time  that  must  be  served  before  parole 
eligibility  can  be  attained.   This  varies  from  immediate 
eligibility  upon  institutional  reception  to  lengthy  periods 
of  time.  Many  states  differentiate  according  to  types  of 
offenses  but  usually  only  in  cases  of  murder  as  opposed  to 
all  other  offenses.   In  Wisconsin,  most  offenders  attain 
eligibility  in  one  year  or  less  except  for  first  degree 
murder  which  requires  eleven  years  and  three  months. 

To  cite  a  couple  of  examples,  the  laws  of  one  state 
provide:  "No  prisoner  in  the  State  Penitentiary  shall  be 
paroled  unless  it  is  the  opinion  of  the  Parole  Board  that, 
within  a  reasonable  probability,  the  prisoner  will  remain 
outside  the  institution  without  violations  of  the  law  and 
that  such  release  is  not  incompatible  with  the  welfare  of 
society. " 

Another  state,  although  not  spelling  out  detailed 
criteria,  is  somewhat  more  inclusive:   "Before  reaching  a 
final  decision  to  release  anyone  on  parole  the  Board  shall 
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cause  a  prisoner  to  appear  before  it  and  shall  personally 
interview  him  to  consider  his  ultimate  fitness  for  parole, 
and  verify  as  far  as  possible,  the  information  furnished  it 
from  other  sources.   The  Board  shall  reach  its  own  conclusions 
as  to  the  desirability  of  releasing  the  prisoner  on  parole 
and  no  release  on  parole  shall  be  effective  except  by  a  major- 
ity vote  of  the  entire  Board,  nor  unless  the  Board  is  reason- 
ably satisfied  that  the  prisoner  has  a  suitable  community 
parole  plan  with  visible  means  of  support,  or  is  likely  to  be 
suitably  employed  at  self-sustaining  employment  upon  release." 

The  U.  S.  Code  provides  that  after  reaching  legal  parole 
eligibility  a  federal  prisoner  may  be  paroled  if: 

(1)   "He  has  substantially  observed  the  rules  of 
the  institution. 


(2) 


"There  is  reasonable  probability  that  he  will 
live  and  remain  at  liberty  without  violating 
the  law. 


(3)   "In  the  opinion  of  the  Board  such  release  is 

not  incompatible  with  the  welfare  of  society." 

I  think  it  is  safe  to  predict  that  in  the  future  the 
legal  criteria  for  parole  selection  will  be  more  definitive 
and  will  clearly  spell  out  the  factors  that  must  be  evaluated 
in  making  decisions.   Administrative  due  process,  and  perhaps 
legal  due  process,  will  require  this. 

Parole  Boards,  like  insurance  companies,  learn  much 
about  risk-taking  from  long  range  experience.   For  example, 
we  know  that  alcoholic  check  writers  are  poorer  parole  risks, 
as  a  group,  than  are  persons  convicted  of  first  degree  murder. 
We  know  from  long  range  experience  that  auto-takers  in  one 
age  group  are  poorer  risks  in  general  than  auto-takers  who 
fall  into  another  age  group.  We  have  also  learned  that,  in 
general,  a  parole  applicant  with  one  kind  of  life  pattern 
IS  a  better  parole  risk  than  one  with  another  kind.   Thus, 
we  have  developed  an  actuarial  criteria. 

Considerable  sophisticated  research  in  the  actuarial 
area  is  taking  place.   A  long  range  project  is  being 
conducted  covering  the  experience  of  the  U.  S.  Board  of 
Parole.   The  Uniform  Parole  Reports  of  the  National  Proba- 
tion and  Parole  Institutes  has  developed  a  nationwide 
statistical  project  on  parole  that  is  based  on  uniform 
definitions  of  items  and  of  the  individual  parolees.   More 
than  100,000  persons  paroled  during  1965,  1966,  1967,  1968 
and  1969  have  one-year  follow-up  data  on  file.   A  two-year' 
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follow-up  data  began  with  1968  parolees.   A  production  of 
yearly  statistical  tables  for  all  participating  agencies  has 
been  established. 

Although  actuarial  information  can  never  be  used  alone 
in  parole  selection,  it  can  be  an  important  tool  for  the 
decision  maker. 

When  a  parole  applicant  confronts  the  Parole  Board 
requesting  parole  it  is  the  Board's  responsibility  to  make 
every  effort  to  discover  and  examine  all  probable  reasons 
for  granting  parole.   Likewise,  factors  contraindicating 
parole  must  not  be  overlooked.   At  all  times,  the  Board  must 
keep  in  mind  the  negatives  accruing  to  the  inmate  through 
prolonged  incarceration.   Some  of  these  negatives  are: 

(1)  Loss  of  progress  made  in  institutional  training 
and  treatment  programs  through  the  discouragement 
which  goes  with  a  long  period  of  incarceration. 

(2)  Acclimation  to  highly  regimented  living  and  the 
accompanying  loss  of  capacity  for  self-direction 
and  decision  making. 

(3)  Breakdown  during  long  confinement  of  contacts 
with  socially  healthy  people  on  the  outside  and 
an  increasing  dependency  on  inmates  for  compan- 
ionship and  acceptance. 

(4)  Assimilation  of  distorted  social  values  and 
general  embitterment . 

(5)  Financial  loss  to  the  taxpayer  who  is  supporting 
the  offender  in  confinement  and  frequently  his 
family  on  the  outside. 

(6)  The  emotional  damage  and  physical  hardship  caused 
spouses,  children  and  other  relatives. 

Clinical  criteria  are  those  which  pertain  to  the  char- 
acteristics and  general  make-up  of  a  particular  parole 
applicant.   These  do  not  readily  lend  themselves  to  quali- 
tative or  quantitative  measurement  and  require  the  diagnostic 
efforts  of  an  inter-disciplinary  approach  in  providing  the 
Parole  Board  with  meaningful  information.   Proper  evaluation 
of  clinical  factors  require  a  well  qualified  Board  and  an 
interview  with  the  parole  applicant  so  that  skillful  inter- 
viewing techniques  can  be  used  to  aid  in  the  evaluation  of 
the  information  provided. 
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The  Advisory  Council  on  Parole  to  the  National  Council 
on  Crime  and  Delinquency  developed  general  criteria  for  parole 
selection  that  has  been  adopted  by  the  American  Law  Institute 
as  sections  305.9  and  305.10  of  the  Model  Penal  Code.   For 
space  reasons  this  is  not  repeated  here.   We  find  in  Wisconsin 
that  our  criteria  covers  most  of  the  same  factors.   In  order 
to  apply  the  criteria  equally  to  all  applicants  our  "parole 
hearing"  entails  five  parts: 

(1)  A  study  and  discussion  of  the  parole  applicant's 
file. 

(2)  An  interview  with  the  applicant  in  which  he  is 
given  a  full  opportunity  to  say  what  he  desires 
to  say  and  each  member  of  the  hearing  panel  is 
given  an  opportunity  to  discuss  with  the  appli- 
cant the  pertinent  factors  involved  in  deter- 
mining parolability. 

(3)  After  the  applicant  is  excused  back  to  the  waiting 
room  the  Board  discusses  the  pros  and  cons  of 
parole  and  then  makes  a  decision. 

(4)  The  applicant  is  called  back  to  the  hearing  room, 
he  is  informed  of  the  decision  and  the  reasons 
for  the  decision  are  interpreted  to  him. 

(5)  The  applicant  is  excused  and  comments  pertaining 
to  the  decision  are  dictated  into  the  records. 

The  first  area  of  inquiry  pertains  to  the  life  history 
of  the  parole  applicant  up  to  the  time  of  the  present  period 
of  incarceration.   A  professor  at  the  University  of  Wisconsin 
feels  that  the  Parole  Board  should  not  have  any  information 
on  the  inmate's  past  and  should  evaluate  parolability  only  on 
what  has  taken  place  since  the  present  incarceration.   This 
is  absurd.   The  personal  history  of  an  individual  is  made  up 
of  the  positive  things  as  well  as  the  negative.   If  the  Parole 
Board  operates  on  the  basic  assumption  that  people  can  and 
do  change,  the  life  history  can  be  very  meaningful  in  predict- 
ing future  social  adjustment.   It  requires  an  ability  to 
perceive  probable  changes. 

A  parole  applicant's  life  history  up  to  the  present 
offenses  raises  several  questions  for  the  Board.   First, 
what  has  contributed  to  his  criminality?   Is  it  defective 
aptitudes,  emotional  instability,  an  established  pattern  of 
criminal  attitudes  and  values,  cultural  conflicts,  alcoholism, 
narcotic  problems  or  addiction,  physical  problems  such  as 
senility,  epilepsy,  a  handicap,  or  is  the  offense  mostly 
situational?  Then,  I  think,  it  is  important  to  inquire  into 
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what  kind  of  effort  to  help  the  offender  has  been  made  in 
the  past  and  which  efforts  indicate  positive  results  and 
which  have  generally  met  with  failure.   Has  the  applicant 
shown  any  response  to  prior  probation,  treatment  for 
alcoholism,  treatment  for  drug  addiction,  prior  incarcera- 
tion, prior  parole,  etc?  Has  he  rejected  help  or,  for  some 
reason  or  other,  been  unable  to  use  help?  Can  his  past 
failures  be  attributed  to  inadequate  local  resources, 
inadequate  training,  etc.?   Does  the  history  show  that  he 
has  abused  resources  available  to  him?  Or  is  his  life 
situation  such  that  outside  resources  are  irrelevant  to  his 
criminal  behavior?  What  do  his  educational  experiences  and 
employment  history  tell  us  about  him?  Has  this  person  been 
faced  with  unique  or  traumatic  situations  that  seem  to  have 
imposed  emotional  handicaps? 

After  the  past  has  been  explored  in  terms  of  evaluating 
capabilities,  incapacities,  and  meaningful  patterns,  the 
Board  must  move  to  the  question  of  progress  in  the  institu- 
tion program.   What  efforts  have  been  made  for  self-improve- 
ment? Are  these  tf forts  genuine  or  mere  "programming"?  Has 
the  progress  been  commensurate  with  the  applicant's  ability 
and  the  opportunities  available  to  him?  How  does  he  handle 
stressful  situations  in  the  institution?  Have  inappropriate 
responses  to  stresses  developed  into  a  deteriorating  pattern 
or  does  it  appear  self-control  is  being  learned?  What  kind 
of  provocation  is  the  most  difficult  for  him  to  handle? 
Does  it  indicate  a  serious  authority  problem  or  is  it  some- 
thing that  can  be  reasonably  attributed  to  a  healthy  rejec- 
tion of  institutional  living? 

An  inmate's  deportment  in  the  institution  has  been 
grossly  over  stressed  by  the  inmate,  his  feunily,  often  the 
courts  and  the  general  public.   They  seem  to  feel  that  good 
behavior  in  the  institution  is  the  best  predictor  of  future 
success,  or,  at  least,  it  is  a  complete  justification  for 
parole.   Those  of  us  in  correctional  work  have  learned  that 
some  of  the  greatest  parole  risks  are  the  best  behaved 
inmates  in  the  institution.   And  some  of  those  persons  who 
aggressively  reject  the  artificial  life  of  the  institution 
and  others  who  amass  misbehavior  records  do  the  best  on 
parole.   The  misconduct  report  is  of  significance  to  the 
Parole  Board  primarily  in  what  it  tells  us  about  the  appli- 
cant.  However,  there  is  another  side  to  the  coin.   In 
evaluating  institutional  conduct  the  Board  must  consider  the 
management  problems  faced  by  the  institution  staff.   Although 
a  very  poor  conduct  record  in  a  particular  case  might  appear 
to  have  little  significance  in  predicting  parole  success,  the 
Board  must  weigh  the  impact  that  rewarding  that  conduct  with 
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a  parole  grant  would  have  in  diluting  the  general  motivation 
of  the  inmate  body  toward  maintaining  an  orderly  eind  safe 
institution.   An  analysis  of  a  poor  conduct  record  can  often 
be  very  revealing  to  the  Board  in  defining  problem  areas 
that  impair  the  fundamental  changes  that  must  occur  before 
parole  can  be  considered  appropriate. 

Another  question  the  Parole  Board  must  struggle  with: 
What  does  the  peirole  applicant's  true  attitude  seem  to  be  at 
this  time?  Have  there  been  significant  changes?  This  is 
another  area  in  which  interviewing  skill  can  play  an  impor- 
tant part.   Some  inmates,  particularly  those  with  long 
experience  in  the  role  of  parole  applicant,  become  more 
skillful  in  faking  an  attitude  than  the  interviewer  is  in 
testing  it.   In  this  area  of  inquiry  we  must  rely  heavily 
on  psychiatric  and  psychological  reports  together  with  the 
impression  of  the  institution  staff  members  who  are  in 
direct  and  frequent  contact  with  the  applicant. 

Closely  related  to  attitude  is  the  offender's  potential 
for  assaultiveness.   Frequently,  it  is  good  public  policy  to 
grant  early  parole  to  non-assaultive  property  offenders  in 
the  face  of  probable  failure  but  in  the  case  of  the  assaul- 
tive offender,  the  risk  must  appear  minimal.   Every  clinical 
resource  available  must  come  into  play  in  evaluating  the 
dangerous  offender  and  when  doubt  exists,  the  decision  must 
be  made  on  the  side  of  public  safety. 

All  Parole  Boards,  regardless  of  administrative  structure 
are  servants  of  the  public  and  must  consider  public  policy  in 
making  decisions.   This  is  not  to  say  that  Parole  Boards  shoulc 
be  caught  up  in  the  lag  that  exists  between  public  misconcep- 
tions and  correctional  experience.   Success  depends,  in  part, 
upon  the  public's  readiness  to  accept  the  offender  as  a  parole* 
and  the  Board  must  remain  aware  of  this. 

The  parole  plan  is,  of  course,  of  major  importance  to  the 
Board  and  an  evaluation  must  be  made  as  to  whether  or  not  it 
offers  a  reasonable  opportunity  for  success,  whether  or  not 
the  applicant  is  sincerely  interested  in  cooperating  in  the 
plan  or  only  verbalizing.   Changes  in  the  community  environ- 
ment that  could  adversely  or  constructively  affect  parole 
adjustment  must  be  noted. 

Parole  Boards  cannot  avoid  the  issue  of  fairness. 
Frequently,  we  are  faced  with  the  question:  Has  the  length 
and  intensity  of  the  discomfort  of  confin«nent  exceeded  the 
seriousness  of  the  crime?  Should  a  petty  property  offender 
be  continually  incarcerated  in  a  correctional  institution 
merely  because  his  basic  inadequacy  renders  him  a  rather 
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harmless  nuisance  in  the  conununity?   Is  it  proper  to  take 
into  account  that  one  offender  has  experienced  economic 
sufficiency  and  reasonable  opportunity  while  another  has 
been  exposed  to  poverty  and  oppression?  Fairness  cannot  be 
completely  ignored. 

To  adequately  treat  the  subject  of  the  parole  selection 
process, a  book  length  presentation  would  be  required.   Here, 
we  have  only  briefly  touched  upon  the  subject  and  all  the 
factors  a  Parole  Board  must  consider  have  not  been  included. 
However,  I  think  that  we  can  generally  conclude  that  the 
common  denominator  for  making  a  parole  decision  is  the  same 
as  that  for  any  other  decision — good  judgment.   And  good 
judgment  derives  from  a  competent  and  conscientious  evalua- 
tion of  all  relevant  factors. 


(Written  for  the  May-June  1972  issue  of  the  American  Journal 
of  Correction.) 
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APPENDIX  23 

(Submitted  by  William  C.  Parker,  Senior  Research  Associate,  Parole-Corrections 
Project,  American  Correctional  Association) 

The  Parole  Violator:  An  Organizational  Reject 

paul  takagi 

(Lecturer  School  of  Criminolosy  and  Department  of  Education,  University  of 
California,  Berkeley  ;  A.B.  (Psychology),  1&49,  University  of  California,  Berke- 
ley ;  Ph.D.  (Sociology),  li>67,  Stanford  University) 

JAMES    ROBISON 

(Associate  Specialist,  School  of  Criminology,  University  of  California  Berkeley ; 
A.B.  (Psychology),  1956,  University  of  California.  Los  Angeles;  M.A.  (Psy- 
chology), 1969,  University  of  Michigan) 

One  important  aspect  of  parole  recidivism  rates  is  the  parole  agent's  desig- 
nation of  the  client  as  a  "success"  or  a  "failure:'  This  means  that  recidivism  xs 
not  totally  an  attribute  of  the  client  but  that  it  represents,  in  part,  a  judgment 
by  the  worker.  This  paper  examines  parole  agent  responses  to  ten  hypothetical 
case  histories  of  parolees  and  the  factors  that  influence  these  responses. 

One  notion  underlying  current  research  and  theory  in  the  sociology  of  de- 
viance is  that  such  phenomena  as  recidivism  are  not  entirely  an  attribute  of  the 
offender  but  represent,  in  part  the  judgments  of  the  worker  in  correction,  \vho 
is  influenced  by  the  organization  in  whicli  he  works.  The  semi-professional 
worker  in  service  organizations  is  receiving  increasing  attention  and,  although 
the  studies  vary  in  their  foci  and  in  their  descriptions  of  problem  areas,  there  are 
interesting  similarities  which  cut  across  seemingly  disparate  occupational  ac- 
tivities Nursing  services,'  job  placements  by  social  workers,-  iK>lice  arrests  ot 
juveniles,'  and  tracking  of  high  school  students  by  school  counselors  are  ex- 
amples of  studies  on  organizational  outputs  governed  by  both  worker  attitudes 
and  training  and  by  the  social  organization  of  the  work  place.  ,    ^  .  ,     . 

A  body  of  literature  which  attempts  to  "explain"  the  behavior  of  officials  in 
administrative  organizations  has  been  called  the  "societal  reaction  school.       I<  or 

GXtiniplt*  * 
'  1.  Social  groups  create  deviance  by  making  the  rules  whose  infractions  con- 
stitute deviance.  ^     ^^  ,  ■    A-    -A 

2.  Social  deviance  is  the  consequence  of  the  responses  of  others  to  an  individ- 
ual who  is  viewed  as  a  lawi)reaker.  ^  „     ,.  ,.   ^6 

3  The  deviant,  then,  is  one  to  whom  that  label  has  successfully  been  applied. 
Becker  notes  that  definition  of  a  given  act  as  deviant  and  responses  to  the 
act  varv  greatly,  dei>ending  on  geographical  locale  and  time  in  history,  the  char- 
acteristics of  the  rule-breaker,  and  the  selective  enforcement  of  rules. 

Critics  have  argued  that  these  statements  do  not  explain  deviant  behavior,  since 
the  theory  does  not  explain  why  some  people  commit  the  act  while  others  do  not 

1  Esthor  L.  Brown.  "Nursing  and  Patient  Care,"  The  Nursing  Profession,  Fred  Davis,  ed. 

'^■^P^Jo7\LB\Ili^l\^e^  of  Bureaucracy  (Chicago:  University  of  Chicago  Press, 

^'^•^'irving  Pillavin  and   Scott  Briar.   "Police  Encounters  with  Juveniles."    The  American 

Journal  of  SocMolnn^^^^  1!)04,  pp.  20fi-14  ;  and  Aaron  Clcourel.  The  Social  Orgam- 

zation  of  Jurenilc  Justice  (Ne-w  York:  John  Wiley,  19GH).      ,      .   .       ,,   ,  ,,    ,,   „„^„u„  . 

*  Aaron  Clcourel  and  John  I.  Kitsuse,  The  Educational  Decision-Makers   (Indianapolis. 

""^David'j.^Bo'rdua;  "Recent  Trends:  Deviant  Behavior  and   Social  Control."  Annafs  of 
the  American  Academy  of  Political  and  Social  Science,  January  1967,  pp.  149-b£(. 

8  Howard  S.  Becker,  Outeiders  (New  York  :  Free  Press,  1963). 

-/d.,pp.  12-1  .'5. 
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and  why  the  act  in  question  is  considered  deviant  in  some  societies  but  not  in 
others."  Gibbs  suggests  that  Becker's  tlieory  deals  witli  the  reactions  to  deviant 
behavior.  It  deals  with  tlie  questions  of  why  the  quality  of  reaction  varies  for 
time  and  place,  why  some  people  are  labeled  deviant  while  others  are  not,  and 
what  are  the  conditions  under  which  some  rules  are  enforced. 

This  paper  is  concerned  with  the  third  question  :  What  are  the  conditions 
under  which  officials  selectively  enforce  the  rules? 

Our  study  subjects  are  members  of  a  statewide  parole  agency  re.sponsible  for 
the  handling  of  adult  males.  In  a  parole  system,  responsibility  lies  with  the 
parole  agent,  the  lowest-status  member  in  the  hierarchy,  for  the  initiation  of 
reports  about  legal  and  technical  infractions  by  parolees.  The  right  to  make  rec- 
ommendations regarding  disposition  of  ca.ses,  is  delegated  to  the  agent  by  the 
parole  board  which,  in  turn,  tends  to  act  in  accordance  with  the  agent's  recom- 
mendations. The  manner  in  which  these  discretionary  powers  are  exercised  by 
agents  can  affect  the  recidivism  rate  markedly. 

In  1963,  there  were  5,030  new  prison  commitments  of  adult  male  felons  in  the 
state  under  study,  and  1,116  parolees  were  returned  by  the  courts  following  new 
felony  convictions.  In  addition,  2,290  parolees  were  returned  to  prison  on  ad- 
ministrative grounds.  These  latter,  amounting  to  27  per  cent  of  the  prison  intake, 
were  deemed  to  be  violators  by  parole  officials. 

The  nature  of  parole  work,  where  officials  have  the  right  to  regulate  and  desig- 
nate parolee  "succe.sse.s"  and  "failures,"  provides  a  gfwxl  basis  for  the  examina- 
tion of  conditions  which  govern  the  reactions  to  deviant  behavior. 

PROCEDURE 

All  staff  of  a  state  parole  agency  were  the  study  subjects.  They  included  258 
ca.seload-carrying  agents,  thirty-eight  district  supervisors  (or  first-line  super- 
visors), five  regional  administrators  (or  suiieriors).  and  fifteen  additional  mem- 
bers from  regional  and  headquarters  staff,  including  the  chief  of  the  parole 
agency.  Data  collection  was  complete<l  in  six  weeks. 

Two  sets  of  data  were  collected  from  the  study  .subjects.  The  firf?t  .set  con- 
sisted of  respon.ses  to  a  (piestionnaire  containing  the  usual  items  on  demographic 
characteristics,  career  plan,  professional  versus  administrative  conflict,  and  an 
a.ssortment  of  items  on  actual  parole  oi>erations  in  the  prerelea.se,  supervision,  and 
case  decision-making.  The  second  set  consisted  of  resiwnses  to  ten  parolee  case 
histories  which  had  already  been  proce.ssed  by  the  parole  agency  and  the  parole 
board.  The  case  hi.stories  were  selected  without  regard  to  case  difficulty,  interest, 
or  .special  supervision  problems,  and  were  abstracted  and  summarized.  In  each 
case  an  emergency  had  occurred  and  the  study  subjects  were  requested  to  make 
a  judgment  on  what  they  would  do  if  they  were  handling  the  ea.se;  i.e.,  recom- 
mend "return  to  pri.son"  or  "continue  on  i>arole."  Thus,  data  were  obtainetl  from 
study  subjects  all  of  whom  were  members  of  the  .same  organization,  were  gov- 
erned by  the  .same  rules  and  regulations,  had  the  same  parole  board  in  mind  in 
arriving  at  their  case  recommendations,  and  re.sponded  to  a  constant  set  of  stimuli 
(case  hi.stories). 

RESULTS 

A  .subject  c-ould  conceivably,  have  decided  to  "return"  as  few  as  zero,  or  as  many 
as  ten  of  the  cases.  Among  the  316  subjects  were  five  who  recommended  ten  re- 
turns, and  one  who  recommended  only  one  return.  About  half  (49  per  cent)  of 
the  subjects  decided  to  return  either  six  or  .seven  of  the  cases.  However,  even 
subjects  who  returned  the  .same  number  of  cases  were  not  often  in  agreement 
about  which  cases  they  would  return.  The  distribution  is  .shown  in  Table  1. 

The  range  of  responses  indicates  that  reactions  to  deviance  are  not  simply  a 
matter  o^f  an  individual's  being  a  lawbreaker,  because  each  of  the  iwirolee  cases 
was  a  lawbreaker  either  legally  or  technically.  A  question  that  needs  to  be  exam- 
ined is  what  influenced  an  official  to  apply  the  deviant  label  (in  this  ca.se,  re- 
turning a  ixirole  violator  to  pri.son).  Designation  and  disposition  of  deviants  are 
closely  allied.  Thu.s,  "if  he  is  'x'.  then  we  should  'y'  "  or  "sim-e  we  should  'y',  then 
he  is  'x'  "  are  statements  which  apix-ar  to  contain  two  elements  but  mav  contain 
only  one. 

POSITION     IN     ADMINISTRATIVE     HIERARCHY 

The  subjects  were  cla.ssified  by  their  position  in  the  organizational  hierarchy 
and  the  average  number  of  continue  recommendations  for  each  class  was  obtained. 

8  Bordua,  supra  note  5  :  and  .Tack  P.  Gibbs.  "Concoptiori*  of  Deviant  Behavior  •  The  Old 
and  the  New,"  Pacific  Sociological  Review,  Sprinp  1960,  pp.  f)-14. 
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TABLE  I.-DISTRIBUTION  OF  SUBJECTS  BY  NUMBER  OF  RETURN  RECOMMENDATIONS 


Return  recommendations 


Number 


1 - ::;:           \-  -  i 

2 .  7  2 

3 ...  26  8 

? 36  11 

\ : .:.  67  21 

I  .  .  53  17 

8 ...  31  10 

9 5  2 

10 i 


316  100 

Total —  r '  


It  may  be  noted  from  Table  2  that  the  lowest  status  members  in  the  hierarchy 
recommended  continuation  least  often.  At  each  step  up  in  organizational  rank, 
there  is  an  increase  in  the  proportion  of  recommendations  for  continuation. 
Given  identical  case  stimuli,  we  find  tliat  continue  recommeiidations  range  from 
45  per  cent  for  the  members  of  region  and  headquarters  staff  to  32  per  cent  tor 
the  caseload  carrying  agents. 

TABLE  2.-AVERAGE  CONTINUE  RECOMMENDATIONS  BY  POSITION  IN  THE  PAROLE  AGENCY 


Average 

continue 

recom- 

„    ...     .      „  mendations  Number 

Position  in  agency 


Superiors  and  HQ  staff - 

Supervisors. 

Assistant  supervisors 

Agents - 

«,.      >•■    .  3.41  316 

All  subiects -  - 


4.50 

20 

3.84 

38 

3.48 

33 

3.24 

225 

The  findings  in  Table  2  are  in  accord  with  other  survey  results  of  correctional 
personnel  which  show  that  the  higher  the  person's  rank  in  the  organization,  the 
greater  the  support  of  treatment  programs  and  of  social  tolerance  for  deviants. 
One  might  speculate  that  in  correctional  organizations  the  values  he  d  by  top- 
and  middle-management  people  do  not  filter  down  to  line  workers.  Table  3  shows 
a  statistically  significant  difference  between  case-carrying  and  supervisory  per- 
sonnel, with  case-carrying  agents  more  "conservative"  than  supervisory  staff  in 
their  judgments  of  appropriate  disposition. 

TABLE  3.-C0MPARIS0N  OF  CONTINUE  RECOMMENDATIONS  BY  POSITION  IN  THE  AGENCY 


Continue  recommendat 

ions 

Position  in  agency 

3  or  fewer 

Percent 

4  or  more 

Percent 

Total 

Supervisory  staff  (supervisors,  superiors,  HQ) 

Caseload-carrying  agents — - 

20 
157 

34 
.  61 

38 
101 

66 
39 

58 
258 

Total                                  

177  . 

139  .. 

316 

Note:  Chi-square=8.88;  p  <  .01. 

GEOGRAPHICAL   REGION 

The  State  is  subdivided  into  five  regions,  with  an  administratorfor  eaeh^ 
When  an  incident  involving  a  parolee  occurs,  a  report  is  PfPared  by  the 
agent  for  snbn.i.ssi.m  to  the  i»arole  board.  The  report  is  reviewed  by  the  agent  s 
district  supervisor  and  is  forwarded  to  the  regional  oflBce.  The  regional  office  is 
the  final  reviewer,  and  the  regional  administrator  or  his  fepr^entative  is  in 
attendance  when  the  ease  is  presented  before  the  parole  board  for  final  dis- 
position. 

•Joseph  W.  Eaton.  Stone  WalU  yot  a  Prison  Make  (Springfield,  111.:  Charles  C. 
Thomas,  1962). 
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The  case-recommendation  data  were  examined  to  determine  whether  there 
were  differences  among  regions  in  their  patterns  of  recommendation. 
T. 'Pl^J^''^^  ^^^  ^^^  various  regions  ranges  from  2.77  continues  in  Region 
i.  to  3.69  continues  in  Region  D.   (See  Table  4.)  This  demonstrates  a  regional 
effect  in  the  case  recommendation  task. 

The  regional  effect  upon  case  recommendations  is  difficult  to  interpret  Region 
D  consi.^ts  of  a  number  of  suburlran  communities  and  middle-sized  towns  and 
the  area  is  sometimes  referred  to  as  the  "bastion  of  political  conservatism"  in 
the  state.  Region  E.,  with  the  lowest  continue  recommendations,  is  part  of  a 
large  metropolitan  center  contiguous  to  Region  C,  which  is  the  center  of  the 
metroix>litan  area.  One  difference  between  the  latter  two  regions  is  that  Region 
C  services  primarily  ethnic  minority  group  members,  whereas  Region  E  con- 
sists of  middle-  and  upper-class  neighborhoods,  including  resort  areas  alon^ 
the  ocean  front.  ^ 

TABLE  4.-AVERAGE  NUMBER  OF  CONTINUE  RECOMMENDATIONS  BY  REGIONAL  AREA 


Average  number 

of  continue  N  (caseload- 
Region                                                                                                                    recommenda-  carrying  agents 
tions  and  supervisors) 

B 3.14  48 

r" --  3.49  64 

D - - -  3.51  52 

c 3.69  70 

'^^^^^^^^^^^  —  --------^-^^^^^^^^^^^^^  2.77  62 

Region  A,  the  second  most  conservative  area,  is  primarily  rural  although 
there  are  three  major  communities  with  populations  over  100,000  Region  B 
IS  the  other  major  metropolitan  center  in  the  state,  consisting  of  both  suburban 
and  urban  neighborhoods. 

The  above  suggests  a  slight  area  effect  on  the  case-recommendation  task  We 
had  thought  that  a  rural-suburban-urban  effect  would  be  operating  on  the  as- 
sumption that  urban  agents  would  be  less  likely  to  designate  rulebreakers  as 
parole  violators  The  data,  however,  do  not  completely  support  this  assumption. 
1  he  category  of  regional  area  is  perhaps  too  gross,  since  regions  contain  a 
number  of  parole  district  offices  and  serve  a  number  of  political  subdivisions 
and  communities. 

THE    DISTRICT    OFFICE 

A  region  contains  from  six  to  ten  district  offices.  A  typical  district  office  Is 
staffed  by  a  district  supervisor,  an  assistant  district  supervisor,  and  six  parole 
agents.  Thirty-eight  districts  were  represented  in  the  study  and  the  average 
number  of  cases  continued,  by  district,  ranged  from  1.78  to  4.62.  The  extreme 
districts  are  presented  in  Table  5. 


.\  ('<»M!V\niSO\  OK  Two  EXTRK.MK   l)l.>,TKirT  OlIICK 
P.vrrKRNS  l.\  "CoXTINUt"  l{K(..(iM.Mi;.M)\rM.\S 


)^Ia^er 
of  Agents 
Giving 
"Continues" 


1        2        3 

Number  of 


U        5 
'Continues" 


6789 
Given  Yy  Agents 


•  District  X  Supprvi.sor  Cuniimiod      1  ('.isc 
*•  Dislrict  y  Siipi-rvi.snr  ( '.ini  rmo.I  d  {".•lm'-: 


District 
Agent.'' 

District 
Ac*nt9 


10 


li.slicr  llx.Mrt  'fi  >;   \  \>.  V 
p  <  .01 
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It  may  be  noted  that  in  District  X,  where  the  case-carrying  agents  continued 
few  cases,  the  district  supervisor  recommended  "'continue"  for  only  one  case. 
In  District  Y  the  supervisor  recommended  "continue"  for  six  cases  and  the 
agents  continued  considerably  more  cases.  This  corresiwndence  between  the  rec- 
ommendation imtterns  of  district  supervisors  with  those  of  their  subordinates  is 
further  illustrated  in  Table  6,  and  the  effect  is  shown  to  apply  more  generally, 
rather  than  only  to  extreme  cases. 

TABLE   6.-C0MPAR1S0N    OF    CONTINUE    RECOMMENDATIONS    OF   SUPERVISORS    AND  THEIR  SUBORDINATES 

Subordinates'  continue  recommendations 
Supervisors' continue  recommendations  3  or  fewer         4  or  more  Total 


Three  or  fewer  (N  =  13  supervisors) --  57  23  80 

Four  or  more  (N  =  25  supervisors) ^^ '^ 

158  100  258 


Total. 


Note:  xJ=4.30;  p<.05. 

Correspondence  between  district  supervisors  and  their  sulxjrdinates  on  the 
case-recf)mmendation  task  suggests  that  a  common  orientation  develoi>s  among 
members  of  a  given  office.  Since  the  district  supervisor  ordinarily  has  more  ex- 
l>erience  in  the  organization  than  his  subordinates,  and  since  he  is  also  in  a 
position  of  authority  over  them,  it  is  likely  that  sul>ordinates  may  conform  to 
the  district  supervisor  in  their  approach  to  the  professional  task  of  case  recom- 
mendations. One  of  the  items  on  the  cpiestionnaire,  addressed  to  parole  agents 
perception  of  their  supervisor,  asked :  "Does  your  sui)ervisar  favor  recommend- 
ing continuance  or  reinstatement  of  marginal  parolees V"  Responses  to  this  item 
were  obtained  from  250  subordinates.  Table  7  compares  agents'  case  recommen- 
dations with  their  perception  of  the  supervisor's  approach.  _ 

The  finding  of  congruence  between  an  agent's  recommendation  tendencies  and 
his  perception  of  the  district  supervisor's  orientation  raises  the  issue  of  influ- 
ence The  finding  is  equivocal.  It  may  indicate  that  subordinates  feel  coerced  or 
that  they  are  voluntarilv  responsive  to  the  values  held  by  their  supervisor ;  but 
it  is  also  possible  that  a  common  approach  develops  in  a  district  office  which 
does  not  result  from  unidirectional  influence.  Finally,  there  is  the  i>ossibility  that 
each  agent  attributes  to  his  supervisor  whatever  approach  coincides  with  his  own. 
The  plausibility  of  this  last  alternative  is  weakened  by  the  fact  that  the  agents 
perceptions  of  the  district  supervisor  tend  to  be  reliable. 
TABLE  7.-AGENT  PERCEPTION  OF  THE  SUPERVISOR  AND  ITS  RELATIONSHIPTO  CONTINUERECOMMENDATiONS 

Agent  continue  recommendations 
Perception  of  supervisor  3  or  fewer  4  or  more  Total 


Favoring  continue  almost  always  or  most  of  the  time -  58  54 

Favoring  continue  some  of  the  time  or  almost  never ^ ^j^ 


Total. 


155  95  250 


Note:  xs=8.22;  p<.01. 

THE    IMAGE    OF    THE    DISTRICT    SUPEBVISOB 

For  each  district  supervisor,  a  score  was  derived  from  the  collective  impres- 
sions of  his  agents.  Similarly,  a  "continue"  index  was  obtained  for  each  district, 
based  on  the  case  recommendations  from  all  caseload-carrying  agents.  The  rank 
order  correlation  between  these  two  measures  is  positive  and  signihcant  at  tne 
01  level  (Spearman  rho=515).  Thus,  a  reasonally  solid  link  was  established 
between  the  subordinates'  group  image  of  their  supervisor  and  the  performance 
of  these  groups  on  the  case-recommendation  task. 

THE    PAROLE    AGENT 

The  earlier  findings  dealt  with  the  location  of  the  parole  agent  in  the  agency— 
his  position  in  the  hierarchy  and  his  region  and  district— and  with  his  perception 
of  his  district  supervisor.  While  these  factors  have  been  demonstrated  to  be 
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associated  with  his  case  recommendations,  we  also  recognized  that  the  a^ent  does 
not  enter  the  organization  ax  a  tahiihi  ram.  Though  he  may  adapt  easily  to  the 
situation  in  wliich  he  finds  himself,  the  agent  is  likely  to  bring  with  him"  certain 
skills  and  predispositions  based  on  his  past  experience.  Among  background 
characteristics  examined  in  this  study  were  the  agents'  schooling  and  former 
work  experience. 

Table  8  shows  the  agents'  educational  background  and  the  average  number  of 
continue  recommendations  produced  by  each  education  category. 

TABLE  8.-AVERAGE  NUMBER  OF  AGENT  CONTINUE  RECOMMENDATIONS  BY  BROAD  AREA  OF  STUDY 


Average  number 
□  „,,,.  of  continue 

Broad  area  of  study  Nun,ber  recommendation 


Social  work 

Law. _ 

Sociology ...v.. 

Other  social  sciences  (anthropology,  political  science,  etc^) 

Psychology. 

Criminology '^ 

Education _._ _"".].'!! 

Humanities  (English,  philosophy,  history,  etc.) ]!"]"]^! 

Other  (business  administration,  etc.) 


22 

3.91 

10 

3.70 

59 

3.35 

27 

3.27 

57 

3.24 

34 

3.03 

9 

3.00 

13 

2.85 

27 

2.81 

Because  of  the  small  number  of  subjects  in  each  education  category,  the 
stability  of  the  order  in  Table  8  is  open  to  question.  However,  two  of  the  extreme 
specific  groups  were  compared— Social  Work  (22  subjects)  and  Criminologv 
(34  subjects).    (See  Table  9.) 

TABLE  9.-C0MPARIS0N  OF  AGENT  CONTINUE  RECOMMENDATIONS,  BY  ACADEMIC  TRAINING  IN  SOCIAL 

WORK  VERSUS  CRIMINOLOGY 


Agent  continue  recommendations 
^'■^'"'"S  3  or  fewer         4  or  more  Totals 


Social  work 7  15  22 

Criminology V/S^SSS^S^^////^/////.  24  10  34 


Total. 


25  56 


Differences  in  educational  emphasis  are  associated  with  differences  in  case 
judgments.  Similarly,  agents'  prior  work  experience  seems  to  influence  their 
performance  on  the  recommendation  task.  Agents  were  asked  what  kind  of  work 
they  had  been  doing  immediately  before  becoming  parole  agents,  and  the  re- 
sponses were  classified  into  five  categories.  (See  Table  10.) 

TABLE  lO.-AVERAGE  NUMBER  OF  AGENT  CONTINUE  RECOMMENDATIONS,  BY  PRIOR  WORK  EXPERIENCE 


Prior  work  experience 


Social  work 

Other  (education,  sales,  military) V/^////////////. 

Law  enforcement " 

Probation,  juvenile  hall "l""""]^""!^ 

State  correctional  system  (correctional  officer  or  counselor) 
No  response 


Average 

number  of 

continue 

recom- 

ber 

mendations 

37 

3.59 

43 

3.43 

24 

3.38 

52 

3.25 

77 

3.10 

25 

2.92 

Agents  who  entered  parole  service  from  some  other  position  within  the  state 
correctional  system  were  more  conservative  in  their  judgments  than  those  who 
came  from  some  outside  social  casework  jMvsition.   (See  Table  11.) 
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TABLE  ll.-COMPARISON  OF  AGENT  CONTINUE  RECOMMENDATIONS  BY  PRIOR  EXPERIENCE  IN  CORRECTIONAL 

VERSUS  SOCIAL  WORK 


Continue  recommendations 


Work  experience 


3  or  fewer 


4  or  more 


Total 


Prior  work  experience  in  State  correctional  system. 
Social  work 

Total 


73 


114 


The  results  of  the  study  show  that  case  recommendations  for  a  constant  set  of 
stimuli  vary  according  to  regions,  district  offices,  and  agents.  The  findings  suggest 
that  definitions  of  parole  violation  are  to  .some  extent  governed  by  styles  of  ad- 
ministrative influence,  supervisorial  practice.s,  office  orientation.s,  and  the  agent's 
prior  background  and  experiences.  In  this  study,  parole  outcome  was  classified 
as  "return"  or  "continue."  A  dramatic  and  large-step  decision  point  was  selected 
for  examination.  AVhether  more  subtle  organizational  influences  produce  forms  of 
parolee  recidivism  remains  unknown. 


SUMMARY  AND  DISCUSSION 

It  is  noteworthy  that  parole  agents,  given  materials  ba.sed  on  the  originals  pre- 
pared by  parole  agents  and  asked  to  arrive  at  judgments  from  the  types  of  infor- 
mation they  routinely  use  in  preparing  their  own  reports,  vary  in  their  responses 
to  the  extent  that  they  do.  Parole  officials  were  in  some  agreement  in  judging  some 
individuals  to  be  parole  violators  more  than  others. 

Geographic  area  was  related  to  differences  in  definition  of  a  given  act  as 
deviant,  but  a  more  powerful  influence  appeared  to  be  at  the  district  supervisor 
level,  where  there  is  a  high  degree  of  correspondence  between  district  supervisors 
and  their  subordinates  on  the  case-recommendation  task.  This  finding  suggests 
that  the  selective  enforcement  of  some  rules  is  as  much  a  characteristic  of  the 
officials  as  selective  adherence  to  rules  is  a  characteristic  of  the  violator.  Super- 
visory style  and  agent  background  and  work  experience  are  some  of  the  factors 
associated  with  defining  an  act  (or  person)  as  passing  a  threshold  of  deviance 
warranting  drastic  response. 

The  study  procedure  calling  for  the  reaction  of  officials  to  parolee  ease  histories 
is  admittedly  artificial,  but  the  findings  from  this  artificial  situation  have  been 
found  to  be  related  to  actual  performances ;  that  is,  agents,  district  offices,  and 
regions  which  tend  to  define  acts  as  return-to-prison  violations  do  have  higher 
parole  violation  rates.^" 

10  James  Roblson  and  Paul  Takapl.  "The  Parole  Violator  as  an  Organization  Reject :  Case 
Decisions  in  a  State  Parole  S.vstem,"  Probation  and  Parole:  A  Reader,  Robert  Carter  ana 
Leslie  Wllkins.  eds.  (to  be  published  by  John  Wiley). 


APPENDIX  24 

( Submitted  by  Carl  Shipley,  Esq. ) 

[From  the  Wall  Street  Journal,  Friday,  Jan.  14,  1972] 

^NoZA''J/A^?'\^°/   ^-^^    ^^^^^   ^^^^'^   ^^^^^«    SOME   CKITICI8M-BUT   BY 

JS.  A    ^  All— It  Agrees  to  Tell  Inmates  Reasons  Bids  Are  Denied  •  Is 
THE  Agency  Capricious?  It  Denies  "Get  Tough"  Policy  ^J^-^^ed  ,  is 

(By  David  Gumpert) 

rr^i^^^J!:?"  ^Y""'^  Board  facing  a  mounting  barrage  of  criticism,  is  beginning  to 
Mpv.  ^.J^'l  ''"^^'  '?/^'"  ^'""^  '^  ^'•'^'^^^  I^^^^l^  to  prisoners.  Some  lawvei?  be 
dSfde"!  ^"^"^  '^  '^  '^^  '"°''  significant  in  the  U.S.  parole  system  Yn 
One  major  criticism  of  the  board  has  been  the  secrecy  shrouding  its  actions 
^fil'Z  P"^.°!^^^-^  nor  their  lawyers  are  allowed  to  see  the  files  the  boaVd  usS  in 
mak  ng  decisions.  And  the  board  doesn't  give  prisoners  who  have  been  deni^ 
parole  any  reasons  for  the  decisions.  uenieu 

«Jc'?  a  prisoner  who  feels  he's  ready  for  parole,  to  be  denied  and  not  given  rea- 

TfhXZf'^r-  ""  *^f  "^IZ^  ^T'^^^  '^""^■"  '''^J-s  Fred  Cohen,  a  professor  of  law 
at  the  State  University  of  New  York  in  Albany. 

But  now,  for  the  first  time,  the  U.S.  Parole  Board  will  begin  furnishing  the 
reasons  inmates  are  denied  parole.  The  board's  reversal  of  policy,  revealed  in 

^l^.^'^'f^H     '^  ^'\  '''4^''"''!  '^^"'■^  ''^''^'  '^^'^  ^^^''  confirmed  by  George  Reed,  chair- 
man  of  the  Parole  Board. 

"We  hope  to  begin  the  program  (giving  reasons  for  parole  denials)  at  a  few 
institutions  in  April  and  have  it  in  effect  at  all  federal  institutions  by  July  1,"  Mr. 
xteed  says, 

a  broad  impact 

The  change  is  significant,  lawyers  say,  not  only  because  it  will  aid  individual 
prisoners  but  also  because  the  performance  of  the  board  itself  may  improve  when 
It  must  issue  reasons  for  its  actions.  "It  will  give  the  prisoner  an  idea  as  to  what 
he  must  do  to  gain  parole  and  it  ought  to  improve  the  quality  of  what  the  board 
itself  does,  says  Linda  Singer,  a  Washington  lawyer  and  co-author  of  a  book  on 
parole  soon  to  be  published. 

The  change  will  have  a  broad  impact.  Each  year  the  U.S.  Parole  Board's  eight 
members  decide  winch  of  thousands  of  prisoners  in  federal  penitentiaries  will  or 
will  not  go  free.  The  U.S.  board's  action,  moreover,  is  bound  to  influence  state 
parole  boards,  which  control  the  fate  of  tens  of  thousands  of  prisoners 

ihe  U.S.  board  s  move,  however,  isn't  likely  to  eliminate  the  criticism  that's 
increasingly  being  aimed  at  it  by  lawyers,  prisoner  groups,  certain  federal  ludges 
and  some  former  Parole  Board  members.  Parole  Board  files  on  which  decisions  are 
based  \yill  remain  secret,  and  the  manner  in  which  reasons  will  be  furnished  when 
parole  is  denied  is  already  being  criticized 

rPh^if  ^"}\"«^  «^  the  Parole  Board,  moreover,  isn't  limited  to  the  secrecy  issue. 
Ihe  board  has  been  capricious  and  arbitrary  in  its  actions,  it's  claimed.  The  board 
Ttl^iwi^'f  ^^.»!'^^'''^'/''"'''''''"  '-activists  by  denying  parole  to  draft  resisters, 
ts  alleged^  And  the  board,  prodded  by  the  Nixon  administration  and  its  tough 
lfS?^n;'iw  f  1  "''^'  K^^  Initiated  a  general  "get  tough"  policy  and  has  deliber- 
ately cut  the  total  number  of  paroles  granted  in  recent  years,  it's  charged. 

"a  matter  of  gbace" 

Mr  Reed,  the  board's  chairman,  denies  all  these  charges,  and  he  stresses  that 
parole  is  a  matter  of  grace ;  it's  not  a  constitutional  or  statutory  right  "  There- 
m^  f  ^^^^^  doesn't  have  to  grant  parole  to  anyone,  if  it  so  chooses 
« J^  ""  '^  ^°  ^^^''''^  ""^  t^^  J"^"ce  Department.  The  members,  who  get 
^6,000  a  year,  are  appointed  by  the  President  to  overlapping  six-year  terms  The 
current  board  includes  .s<mie  lawyers,  criminologists,  a  .sociologist  and  a  former 
uSallv  t?J'h?.hf  "*>;r"-^'S^*  members  vote  on  only  about  1%  of  parole  decisions, 
^T^^:l  ^  I  publicized  cases  such  as  the  Hoffa  and  Berrigan  brothers  cases 

(All  three  men  have  been  denied  parole  by  the  board.  Hoffa  has  been  freed  on 
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President  Nixon's  order,  however,  and  the  case  of  one  of  the  Berrigans  will  be 
reheard  by  tbe  full  board.) 

In  most  cases,  a  single  board  member  or  a  hearing  examiner  will  journey  to  a 
federal  prison  and  interview  an  inmate  for  10  or  in  minutes.  Once  back  in  Wash- 
ington, the  menil>er  will  confer  with  one  otlier  meml)er.  and  the  two  will  then 
decide  the  case.  If  they  disagree,  a  third  Parole  Board  member  is  called  in  to  ca.st 
a  deciding  vote.  If  board  members  think  enough  information  is  at  hand,  the 
prisoner  isn't  even  interviewed. 

PLEADING   FOR   MERCY 

To  a  prisoner,  the  Parole  Board  member  holds  tremendous  power — the  keys  to 
freedom.  Homer  Benson,  a  social  worker  and  fonner  Parole  Board  member,  recalls 
that  when  he  visited  prisons  "men  and  women  prisoners  would  often  call  me 
'judge'  and  'your  honor'  and  sometimes  they  would  weap  and  plead  for  mercy." 

But  it  isn't  always  easy  for  a  board  member  to  vote  to  release  a  prisoner.  Zeigel 
Nefif,  another  former  member,  says  he  once  voted  for  parole  for  a  20-year-old  car 
thief  on  the  ground  he  had  no  history  of  violent  crime.  Three  months  later,  the 
man  and  his  girl  friend  killed  two  people  for  no  apparent  reason.  "You're  just 
never  sure,"  Mr.  Neff  says. 

There  have  been  mounting  demands,  however,  that  prisoners  should  at  least 
be  given  the  reasons  when  they're  denied  parole.  Chairman  Reed  says  the  board's 
about-face  hasn't  stemmed  from  the  criticism.  "We'v^e  been  working  on  this  for  18 
months,"  he  says. 

A  House  Judiciary  subcommittee  has  tentatively  scheduled  hearings  for  next 
month  to  consider  complaints  about  both  federal  aiid  state  parole  procedures, 
including  secrecy.  Subcommittee  Chairman  Robert  Kastenmeier  (D..  Wis.)  has 
questioned  whether  the  iwirole  board's  secrecy  "develops  into  a  form  of  psycho- 
logical tyraiHiy  from  the  prisoners'  viewpoint." 

Twenty  inmates  at  three  fetleral  i)ri.s-ons  have  sued  jointly  to  force  the  I'.S. 
Parole  Board  to  give  them  access  to  the  files  on  which  decisions  are  base<l  and 
to  give  written  reasons  for  decisions.  Their  suit,  in  federal  district  court  in 
Washington.  D.C..  contends  that  the  secrecy  violates  their  constitutional  guaran- 
tee against  being  deprived  of  rights  without  due  process  of  law. 

The  case  is  still  in  pretrial  stages.  It  was  in  this  case,  in  a  one-sentence  an- 
swer to  written  questions,  that  the  U.S.  Parole  Board  disclosed  it  would  begin 
giving  reasons  for  denials.  The  answer,  filed  last  week,  has  been  unpublicized 
until  now. 

The  board's  move  will  help  prisoners,  it's  rea.soned,  because  not  knowing  why 
they  are  denied  parole  they  have  no  way  of  knowing  what  they  should  do  to 
gaiii  parole  in  the  future.  Almost  all  states  have  followed  the  U.S.  Parole 
Board's  past  i)ractice  of  not  giving  reasons  for  denials,  but  recently  the  New 
Jersey  supreme  court  ordered  this  i>olicy  reversed,  arguing  that  giving  reasons 
is  "not  only  much  fairer  but  much  better  designed  towards  the  goal  of  re- 
habilitation." 

The  performance  of  the  U.S.  Parole  Board  itself  may  improve,  since  giving 
reasons  for  decisions  will  tend  to  force  the  board  to  develop  standards,  lawyers 
sa.v.  Mrs.  Singer,  the  Washington  lawyer,  says  she  has  long  believed  board 
meml)ers  make  decisions  merely  on  intuition.  "This  may  make  them  stop  operating 
on  bundles,"  .she  says. 

XOT  ENOUGH,  SAY  CRITICS 

Willard  Gaylin,  a  professor  of  law  and  psychiatry  at  Columbia  Universit.V , 
who  has  also  criticized  the  Parole  Board's  failure  to  enunciate  standards,  is 
another  who  believes  giving  reasons  for  denials  will  be  I)eneficial. 

"This  is  an  im))ortaiit  develoi)ment — getting  the  reasons  is  <'rucial."  he  .says, 
lint  lust  how  specific  the  reasons  are  will  1m»  im))ortant,  he  adds.  "If  they  just 
.say,  "denied  because  of  the  public  welfare.'  that's  not  gocKl  enough." 

Mr.  Reed,  the  chairman,  says  there  will  l>e  a  checkoff  list  of  14  possible 
reasons,  with  room  for  a  Parole  Board  member  to  write  in  other  reasons.  Prison 
caseworkers  will  show  prisoners  the  list  and  add  interi)retatlon.  based  on  what 
they  kTiow  to  be  in  a  prisoner's  file.  Mr.  Reed  declines  to  disclo.se  the  14  jKiints. 

But  some  critics  are  already  assailing  the  new  ))oli<-y.  "If  it's  just  checking 
reasons  that  involve  general  categories,  that  isn't  enough,"  .says  Steven  Brodsky. 
law.ver  for  the  20  prisoners  suing  the  board.  "It's  got  to  involve  reasons  that 
relate  to  a  guy's  si>ecific  case." 

Mr.  Reed  says  the  records  on  which  decisions  are  l)ased  will  remain  .secret 
because  of  sensitive  information  in  thcni.  .\s  an  example,  he  cites  records  indi- 
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eating  a  woman  i)risoner  was  horn  illegitimately.  The  woman,  already  emotionally 
unstahle,  wouUl  have  additional  emotional  prohlems  if  slie  learned  she  was 
illegitimate,  Mr.  Heed  says. 

But  prisoners  maintain  that  without  access  to  the  records  they  have  no  way 
(.f  knowing  what  they're  up  against  in  l*arole  Board  hearings  and  .so  can't 
adequately  present  their  ca.se.  Mr.  Brod.sky  .says  the  20  prisoners  he  I'epresents 
will  continue  their  ca.se  seeking  access  to  the  records. 

THE  HERRIGAN  BROTHERS 

Charges  that  the  Parole  Board  has  acted  arbitrarily  aren't  likely  to  fade 
away,  either.  After  the  Berrigan  brothers  were  denied  parole  last  .sunmier,  they 
sued,  contending  the  board  had  failed  to  consider  all  the  facts  in  their  ease. 
(The  Berrigans,  i)art  of  the  Catonsville  !».  had  been  convicted  in  two  separate 
instances  of  destroying  draft  records.) 

They  claimed,  for  instance,  that  Daniel  Barrigan  nearly  died  from  an  allergic 
reaction  less  than  a  month  before  his  parole  hearing  and  that  further  imprison- 
ment will  only  aggravate  his  condition.  A  hearing  examiner  interviewing  him, 
they  said  in  a  suit,  "referred  to  his  medical  situation  only  once  during  the 
hearing,  and  then  in  an  off-hand  fashion  by  stating :  'I  see  you  had  a  little 
medical  problem."  " 

The  Berrigans  withdrew  their  case,  at  least  temporarily,  when  the  Parole 
Board  agreed  to  review  Daniel  Berrigan's  case  on  Jan.  26. 

The  allegation  that  the  Parole  Board  discriminates  against  draft  resisters 
is  based  on  figures  showing  that  while  the  average  prisoner  serves  alK)Ut  36'/f 
of  his  .sentence  due  to  early  parole  the  antiwar  activists  are  paroled  later  or  not 
at  all.  "This  means  draft  resisters  serve  a  longer  percent^ige  of  their  sentence 
than  all  other  criminals,  including  rapists,  kidnapers  and  murderers,"  says  Mr. 
Gaylin.  the  Columbia  professor. 

Some  former  board  members  also  allege  there  has  been  discrimination  even 
within  the  antiwar  category.  Charlotte  Reese,  a  board  member  from  VM'A  to 
1970,  says.  "There  was  a  tendency  to  regard  a  .Jehovah's  Witness  as  a  good  guy 
and  the  guy  who  burns  his  draft  card  as  a  bad  guy."  Another  former  member 
also  alleges  tliat  Jehovah's  Witnesses  got  early  parole  wiiile  antiwar  activists 
didn't. 

THE    board's    position 

Chairman  Reed  denies  discrimination,  claiming  the  board  lias  no  set  ix>licy 
toward  particular  categories  of  prisoners.  "Each  case  is  an  individual  ca.se."  he 
.says.  For  the  board  to  oi)erate  in  any  other  way,  he  says,  "would  violate  the 
concept  of  modern  penology  that  you  ought  to  have  treatment  of  the  individual." 

Mr.  Reed  also  denies  the  board  has  initiated  a  general  "get  tough"  policy. 
According  to  Mrs.  Ree.se.  the  former  board  member,  when  Mr.  Reed  took  over  as 
chairman  in  1969  he  "kept  stating  that  the  Justice  Department  is  very  concerned 
about  the  high  rate  of  i>arole."  She  says  that  while  not  all  board  members  re- 
sponded to  Mr.  Reed's  statements,  "enough  did  to  drive  the  rate  down." 

"The  idea  is  not  to  get  tough,  but  to  have  improved  decision-making,"  Mr. 
Reed  re.sponds.  As  evidence  that  decision-making  has  already  improved,  he  says 
that  the  board  charged  24%  fewer  parolees  with  violating  their  parole  in  fiscal 
1971  than  in  fiscal  1969.  The  earlier  years  when  parole  was  granted  more  easily 
"were  the  irresix)nsible  years."  Mr.  Reed  contends. 

Whatever  the  reason,  the  parole  rate  has  imcjuestionably  been  cut.  Of  tho.se 
eligible  for  i>arole,  45%  won  freetlom  in  fiscal  1970,  down  from  a  peak  of  ~>S% 
in  fiscal  1967.  The  actual  number  of  men  paroled  was  4.042,  down  from  6.25;}. 

Parole  is  .still  a  major  path  to  freedom  for  inmates,  however.  In  ti.scal  1970 
nearly  40%  of  the  men  released  from  federal  prisons  got  out  on  parole.  On  the 
state  level,  more  than  60%  of  S7.000  men  released  in  1970  were  iwroletl. 

While  the  federal  Parole  Board  may  he  changing  somewhat,  forcing  further 
change  through  court  suits  will  be  very  difficult  for  the  critics.  The  courts  have 
generally  held  that  Parole  Board  decisions  aren't  subject  to  judicial  review. 

One  rare  exception  recently  involved  MortoTi  Soi>ell,  convicted  of  spying  charges 
but  now  out  on  parole.  Under  Parole  Board  supervision,  he  was  denied  i)ermission 
to  travel  from  New  York  to  California  to  make  a  speech. 

Federal  District  Judge  Marvin  Frankel  in  New  York  sought  to  have  Mr.  Reed 
of  the  Parole  Board  testify.  i>ut  .Mr.  Reed  declined  on  the  ground  the  court  lacked 
jurisdiction.  Judge  Frankel  then  nded  Sobell  could  make  the  trip.  "It  would  be 
bizarre  to  hold"  that  the  issue  of  Sobell's  freedom  of  spee<-h  "may  be  overridden 
without  ever  being  faced  and  decided  by  anv  tribunal  of  anv  kind,"  the  judge 
held. 
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Submitted  by  Senator  Charles  H.  Percy 

VERA  INSTITUTE  OF  JUSTICE 

30  EAST  39TH  STREET 

NEW  YORK,  N.Y.  10016 

YU  8-8380 


/ia„rd..fTr„„e„  PebruarjT   25,   1972 

i-l,.ii,  iii'in  itf  III,  heard 
ij»fi>  .-t-uwrnv-KK  iHin)-iy7i 

,,r,  ..,.1.  .11 

11.  l;:iKl;T  Ml  W 

;™.K,...K,.a.«.  The  Hon.  Charles  H.  Percy 

...KNAiii.iu.Ttix  United  States  Senator 

i"v>.'rr' '"•'.'.' f'd"''''  United  States  Senate 

....... ;-.','o,.i.i»TKiN  Washington,  D.C.   20510 

Nt>  .tt.:.\.<<li-...  K.\T7.F.N1IAC*11 

.'.Ki'>.."  s.  M  v!;i.KN  Dear  Senator  Percy: 

I  ...iVI.  ...  •.Ili.lN 

"'.■'.^i!"."L.,...«m-/ia  Many  thanks  for  sending  me  a  copy  of  your 

rv'i.VrnxT'w,iD''™         bill  entitled,  "The  Federal  Corrections  Reorgan- 
!.,V.""!,'V"vn.uA"Ms         Izatlon  Act".   I  have  rarely  been  as  excited  by 
A...V  vAi,M..nxsKT         ^  piecs  of  proposed  legislation  as  I  was  by  this 
r.'%x',..'.',""."M"i..x         bill.   The  District  Court  Disposition  Board  system 

■  'X «  -...v.Ttu         would  represent  the  type  of  creative  institutional 

„<-n,n,:,-,i,rcrior,  structure  needed  to  carry  out  meaningful  changes 

in  the  ways  In  which  the  federal  government  pro- 
cesses persons  accused  or  convicted  of  crimes. 

Have  you  had  preliminary  responses  from  per- 
sons In  the  federal  prison,  probation,  and  court 
systems?  I  suspect  that  they  are  the  ones  —  as 
well  as,  of  course,  the  Judiciary  —  who  will  have 
to  be  persuaded  if  this  superb  bill  is  to  become 
law. 

Sincerely, 

Herbert  Sturz 
HS :  ad 
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A  Report  to  the  Conmiittee  on  Informal  Action  of  the 
Administrative  Conference  of  the  United  States 


This  report  is  a  working  paper  of  the  Administrative 
Conference.   It  is  not  available  for  publication  or 
quotation  in  its  present  form.   The  views  expressed 
herein  are  those  of  the  author  and  have  not  been 
adopted  or  approved  by  the  Administrative  Conference 
of  the  United  States. 
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I.   Introduction 

The  administration  of  parole  has  always  been  a  controversial 
topic,  and  so  it  remains  today.   Frequently  attacked  in  the  past  for 
allegedly  showing  undue  leniency  to  criminals,  parole  boards  across  the 
nation  today  face  a  strong  current  of  criticism  from  quite  another 
quarter.   Legally  trained  persons  are  increasingly  aware  that  the  parole 
system  does  not  provide  many  of  the  procedural  safeguards  for  prisoners 
that  criminal  defendants  are  commonly  granted  during  the  trial  process, 
or  that  parties  to  agency  proceedings  are  granted  under  the  law  of 
administrative  procedure.   For  example,  at  least  three  recent  cases 
permit  state  boards  to  revoke  parole  without  granting  a  parolee  any 
hearing  whatsoever.   [See,  In  re  Tucker,  5  Cal.  3d  171  (1971);  Morrisey  v. 
Brewer.  443  F.2d  942  (8th  Cir.  1971);  Baxter  v.  Commonwealth.  468  N.E. 
2d  670  (Mass.  1971).]   Federal  law  does  not  by  any  means  go  to  this 
extreme,  and  in  fact  it  provides  very  significant  procedural  protections 
in  the  parole  revocation  process.   Nonetheless,  the  process  is  essentially 
non- adversary,  especially  when  the  grant  of  parole  is  under  consideration, 
and  the  law  places  enormous  reliance  upon  the  good  judgment  and  diligence 
of  the  members  of  the  Parole  Board.   The  courts  so  far  have  not  enforced 
the  requirements  of  the  Administrative  Procedure  Act  nor  the  specific 
commands  of  the  Fourth,  Fifth,  and  Sixth  Amendments  in  parole  proceed- 
ings.  Legal  observers,  trained  in  the  adversary  system,  are  bound  to 
view  such  a  system  with  grave  reservations. 
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At  the  same  time,  the  legally-oriented  observer  has  good 
reason  to  be  cautious  and  modest  when  it  comes  to  proposing  remedies. 
Dedication  to  strict  and  formal  legal  rules,  and  to  their  administra- 
tion through  proof  and  cross-examination  by  adversary  advocates,  is 
probably  nowhere  greater  than  in  the  American  criminal  trial  process. 
Yet  many  regard  that  process  as  far  from  satisfactory.   Certainly  its 
administration  seems  to  require  enormous  resources  and  tolerance  of 
lengthy  delays.   In  fact,  prosecutors  and  defense  counsel  are  both 
so  reluctant  to  submit  their  cases  to  the  burdens  of  the  trial  process 
and  to  the  formal  rules  of  law  that  the  vast  majority  of  criminal  cases 
are  settled  through  the  notorious  practice  of  plea  bargaining,  which 
frequently  does  not  protect  either  the  defendant's  rights  or  the  public's 
Interest  in  enforcement  of  the  criminal  law.   To  observe  this  is  not  to 
argue  that  the  parole  system  should  be  free  of  procedural  restraints, 
but  rather  to  urge  that  the  likely  practical  consequences  of  any  pro- 
cedural reform  ought  to  be  kept  squarely  in  mind.   The  United  States 
Board  of  Parole  presently  conducts  approximately  12,000  hearings  per 
year,  and  it  is  of  the  highest  importance  that  it  make  well-considered 
decisions  very  promptly.   Any  "reform"  that  distracted  the  Board  from 
this  primary  responsibility  would  be  a  step  in  the  wrong  direction. 

The  next  section  of  this  Report  is  an  analytical  description 
of  the  structure  and  procedures  of  the  United  States  Board  of  Parole. 
Following  that  section,  the  Report  goes  on  to  discuss  specific 
problems  in  parole  procedure,  and  to  make  recommendations  for  im- 
provement.  At  this  point  I  would  like  to  acknowledge  the  extraordinary 


1381 


degree  of  cooperation  that  has  been  extended  to  me  by  Chairman  George 
Reed  and  the  Members  of  the  Board  of  Parole,  as  well  as  the  Board's 
staff,  in  preparing  this  study.   Board  members  and  staff  spent  long 
hours  answering  my  questions  and  engaging  in  frank  and  vigorous  ex- 
changes of  views  on  the  issues  discussed  in  this  Report.   Additionally, 
the  Board  freely  permitted  me  to  attend  policy  meetings  and  hearings, 
and  to  examine  numerous  reports  and  documents.   I  was  strongly  and 
favorably  Impressed  by  this  willingness  to  assist  an  objective  study 
of  Board  procedure,  and  by  the  fact  that  the  cooperation  did  not 
diminish  when  we  occasionally  came  upon  points  of  strong  disagreement. 

II.   Federal  Parole  Procedures 

A.  The  Board  of  Parole 

Parole  in  the  federal  system  is  administered  by  a  single  ad- 
ministrative board  located  in  the  national  capitol.   The  Parole  Board 
has  no  regional  offices:   its  members  and  examiners  travel  throughout 
the  nation  to  hold  hearings.   The  eight  members  are  appointed  by  the 
President,  with  the  advice  and  consent  of  the  Senate,  to  serve 
staggered  six-year  terms.   Their  salaries  are  not  fixed  by  statute, 
and  are  presently  set  at  the  GS-17  level.   Board  members  are  not  re- 
quired by  law  to  have  any  particular  background  or  training,  nor  is 
•there  any  formal  requirement  that  a  balance  of  the  parties  be  main- 
tained.  In  practice,  however,  there  has  been  a  tradition  that  minority 
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party  representation  be  maintained  on  the  Board,  and  members  have  fre- 
quently been  appointed  by  a  President  of  one  party  and  reappointed  by  a 
President  of  another  party.   Political  considerations  are  of  course  a 
factor  in  appointments  to  the  Board,  as  with  other  high-level  government 
positions,  but  the  record  indicates  that  the  appointees  have  generally 
had  considerable  professional  training,  prior  correctional  experience, 
or  both.   Three  of  the  present  members  are  attorneys,  and  other irembers 
have  advanced  training  in  psychology,  sociology,  or  related  disciplines. 
The  most  recent  appointee  has  a  lifetime  of  experience  as  a  prison 
warden  and  state  Director  of  Corrections.   Certainly  membership  on 
the  Board  is  no  sinecure.   The  caseload  is  heavy,  and  the  burden  of 
responsibility  is  high.   Board  members  must  and  do  work  hard  to  carry 
out  their  duties. 

The  Board  of  Parole  is  within  the  Department  of  Justice  for 
administrative  purposes,  but  it  is  independent  of  the  Attorney  General 
in  its  decision-making.   Statutes  [18  U.S.C.  §§4203,  4207]  place  the 
discretion  to  grant  and  revoke  parole  in  the  Board,  and  I  know  of  no  in- 
stance in  which  an  Attorney  General  has  formally  asserted  a  power  to 
overrule  a  decision  of  the  Board  under  these  statutes.   Informal  in- 
fluence or  pressure  is  another  matter  altogether,  however,  and  Board 
members  are  vulnerable  to  such  pressure  because  they  have  little 
security  of  tenure.   Some  members  told  me  that  the  question  of  independence 
has  to  be  settled  again  with  every  new  Attorney  General.   I  found  no 
evidence  that  the  Board's  decisions  are  not  currently  based  entirely 
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on  the  independent  judgment  of  its  members,  but  this  independence 
cannot  be  taken  for  granted  under  existing  institutional  arrangements. 

An  Attorney  General  who  is  dissatisfied  with  the  Board's  failure 
to  parole  a  prisoner  may  of  course  recommend  that  the  President  exercise 
his  constitutional  power  of  Executive  clemency.   This  power  is  exercised 
through  the  Office  of  the  Pardon  Attorney  in  the  Department  of  Justice, 
whose  Regulations  provide  that  "A  petition  for  commutation  of  sentence, 
including  remission  of  fine,  should  be  filed  only  if  no  other  form  of 
relief  is  available,  such  as  from  the  court  or  the  United  States  Board 
of  Parole,  or  if  unusual  circumstances  exist,  such  as  critical  illness, 
severity  of  sentence,  ineligibility  for  parole,  or  meritorious  service 
rendered  by  the  petitioner.  [28  C.F.R.  §1.4]    When  the  President 
grants  Executive  clemency,  he  takes  direct  responsibility  for  his 
decision. 

The  Board  is  also  independent  of  the  Bureau  of  Prisons,  and  its 
members  feel  that  it  is  important  that  they  act  as  a  check  on  the  judg- 
ment of  prison  officials  who  are  personally  involved  with  a  prisoner 
or  with  the  problems  of  institutional  administration.   The  Board  has 
no  staff  of  its  own  at  the  numerous  federal  prisons,  however,  and  it 
does  rely  to  a  great  extent  on  the  recommendations  of  the  prison  staff. 
It  also  must  rely  heavily  on  the  services  of  Federal  Probation  Officers, 
who  have  the  duty  of  supervising  parolees  as  well  as  probationers. 
Probation  Officers  are  primarily  responsible  to  the  local  federal 
district  judges,  and  hence  an  important  part  of  the  Board's  responsi- 
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bility  must  be  carried  out  by  persons  over  whom  it  has  little  direct 
control. 

Five  members  of  the  Board  specialize  in  adult  cases,  and  the 
other  three  members  are  designated  by  the  Attorney  General  to  serve 
as  the  Youth  Correction  Division,  dealing  with  the  cases  of  youthful 
and  Juvenile  offenders.   Despite  this  functional  division,  any  member 
may  legally  vote  on  any  matter  coming  before  the  Board,  and  all  members 
do  vote  on  difficult  or  controversial  cases  that  are  referred  for 
en  banc  consideration. 

Ordinary  cases  are  decided  by  a  vote  of  two  members,  with  a 
third  member  called  in  if  necessary  to  resolve  a  disagreement.   Board 
members  initially  direct  the  case  file  to  the  member  who  conducted 
the  hearing,  or,  if  the  hearing  was  conducted  by  an  examiner,  to  a  member 
selected  at  random.  Members  note  their  votes  in  the  file,  frequently 
adding  comments  on  explanation  on  an  attached  worksheet.   The  Board 
estimated  informally  for  me  that  the  first  two  members  to  receive  a 
file  disagree  on  approximately  30%  of  the  decisions,  requiring  con- 
sideration by  a  third  member.   The  members  confer  personally  on  a  caise 
only  when  they  feel  a  particular  need  to  do  so,  but  they  have  a  great 
deal  of  personal  contact  with  each  other  and  appear  to  be  well  informed 
on  their  colleagues'  views.   The  Chairman  informed  me  that  staff  members 
assign  cases  to  members  strictly  at  random,  and  make  no  effort  to  direct 
a  particular  case  to  one  member  rather  than  another. 
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B.   The  Board's  Authority 

The  Board  has  the  power  to  release  federal  prisoners  on  parole, 
to  set  the  conditions  of  parole,  and  to  revoke  parole  for  violation 
of  those  conditions.   It  may  also  grant  exemptions  from  the  provisions 
of  Section  504  of  the  Labor-Management  Reporting  and  Disclosure  Act  of 
1959,  which  prohibit  members  of  the  Communist  Party  and  persons  convicted 
of  certain  crimes  from  serving  as  labor  union  officers  or  labor  relations 
consultants.   Before  describing  the  procedures  by  which  the  Board 
arrives  at  its  decisions,  it  may  be  useful  to  describe  in  practical 
terms  how  much  discretion  the  Board  may  exercise. 

A  federal  district  judge  sentencing  a  convicted  person  to 
prison  may  choose  among  several  alternative  sentencing  provisions. 
First,  he  may  sentence  an  adult  offender  to  a  definite  term  of  im- 
prisonment, which  of  course  must  be  no  greater  than  the  maximum  term 
provided  by  law  for  the  particular  offense.  An  offender  so  sentenced 
becomes  eligible  for  parole  after  serving  one-thirJ  of  the  definite 
term,  or  after  fifteen  years  if  the  sentence  was  for  life  or  for  more 
than  forty-five  years.   (18  U.S.C.  §4202)   Approximately  70%  of 
adult  felons  committed  to  federal  prisons  in  fiscal  1970  were  given 
definite  term  sentences.   Second,  he  may  specify  both  a  maximum  and  a 
minimum  term  under  the  provisions  of  18  U.S.C.  §4208(a) (1) ,  in  which 
case  the  prisoner  becomes  eligible  for  parole  after  serving  the  minimum. 
In  these  cases  the  minimum  must  be  no  more  than  one-third  of  the  maximum. 
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Third,  he  may  sentence  the  offender  to  a  maximum  term,  specifying  that 
the  Board  may  grant  parole  at  any  time.   (18  U.S.C.  §A208(a) (2)) .   If 
the  offender  is  a  narcotic  addict,  the  court  may  commit  him  for  a  term 
of  up  to  ten  years.   The  Board  may  release  such  an  addict  on  parole 
at  any  time  after  he  has  served  six  months,  but  only  if  the  Attorney 
General  and  the  Surgeon  General  so  recommend. 

Youthful  offenders  (those  under  22  years  and,  in  some  cases, 
under  26  years  of  age)  may  be  sentenced  under  the  Youth  Corrections 
Act,  either  to  an  indeterminate  term  of  up  to  six  years,  or  to  a 
specified  maximum  term  greater  than  six  years  if  the  statute  governing 
the  offense  permits.   In  either  case  the  youthful  offender  may  be 
paroled  at  any  time,  and  he  must  be  paroled  at  least  two  years  before 
the  expiration  of  his  term.   (18  U.S.C.  §§5010,  5017).   Finally,  a 
court  may  commit  a  juvenile  offender  to  the  custody  of  the  Attorney 
General  for  the  period  of  his  minority,  or  for  a  definite  term,  and 
the  Board  may  order  his  release  on  parole  at  any  time.   (18  U.S.C.  §5037) 

A  prisoner  does  not  necessarily  have  to  serve  his  full  maxi- 
mum term  even  if  the  Board  refuses  to  grant  parole,  because  he  may  earn 
a  "good  time  allowance."   "Good  time"  is  calculated  according  to  a 
statutory  formula,  and  for  long-term  prisoners  it  may  amount  to  ten 
days  for  each  month.   (18  U.S.C.  §4161).   A  prisoner  who  is  entitled 
to  "mandatory  release"  because  he  has  earned  good  time  credits  is  not 
entirely  free,  however;  he  is  subject  to  parole  supervision,  and  his 
"good  time"  may  be  forfeited  if  he  gets  into  trouble. 
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The  reader  can  obtain  some  idea  of  the  scope  of  the  Board's 
work  from  statistics  contained  in  its  most  recent  biennial  report, 
soon  to  be  published.   In  fiscal  1970,  the  courts  committed  10,036 
persons  to  federal  institutions.   In  that  year,  the  Board  held  11,784 
hearings  with  prisoners  in  federal  institutions,  and  it  made  over 
17,000  official  decisions  relating  to  parole,  revocation,  or  related 
matters.   It  granted  5,142  paroles  or  reparoles,  an^T2,038  cases  it 
revoked  parole  or  reinstated  the  parolee  to  supervision.   Further  statis- 
tical information  is  contained  in  the  appendices  to  this  Report. 

C.   The  Decision  to  Grant  Parole 

1.   Standards.   18  U.S.C.  §4203  provides  that  the  Board  may 
release  an  eligible  prisoner  on  parole  if  "there  is  a  reasonable 
probability  that  such  prisoner  will  live  and  remain  at  liberty  without 
violating  the  laws,  and  if  in  the  opinion  of  the  Board  such  release 
is  not  incompatible  with  the  welfare  of  society."  Writing  in  1969, 
Professor  Kenneth  C.  Davis  observed,  among  other  pertinent  criticisms 
of  Board  procedures,  that  the  Board  had  never  announced  rules,  standards 
or  guides  to  interpret  the  generalities  of  the  statute,  or  even  publicly 
announced  the  criteria  that  are  considered.   (Davis,  Discretionary  Justice 
127  (1969)). 

The  Parole  Board's  new  Rules,  effective  in  1971,  attempt  to 
•meet  this  type  of  objection  by  giving  a  fairly  extensive  list  of  the 
criteria  that  the  Board  considers.   The  list  is  reprinted  in  its  entirety 
in  the  Appendix  to  this  Report.   Generally,  the  Board  considers  such 
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factors  as  the  offender's  sentence,  the  circumstances  of  the  offense. 
the  offender's  prior  criminal  record,  changes  in  his  motivation  and 
behavior,  his  personal  and  social  history,  his  behavior  and  progress 
in  the  institution,  his  release  plan,  his  prospects  for  success  on 
parole  as  judged  by  the  use  of  tests  and  statistical  data,  and  the  per- 
sonal impression  he  makes  in  the  parole  hearing.   The  preceding  are 
general  categories,  and  the  Board  lists  specific  factors  under  each. 
Although  a  list  of  this  type  does  give  an  indication  of  what  the 
Board  will  consider,  it  does  not  indicate  which  factors  are  likely  to 
be  the  most  decisive  or  how  the  Board  applies  its  standards  to  parti- 
cular cases.   Some  of  the  factors  -  "religion."  for  example  -  seem 
to  raise  questions  rather  than  answer  them.  It  is  not  very  helpful  to 
be  told  that  the  Board  considers  "length  of  sentence"  in  deciding  when 
or  whether  to  parole,  unless  one  is  told  how  important  this  factor  is 
when  some  judges  tend  to  impose  much  heavier  sentences  than  others. 

Board  policy  is  explained  to  prisoners  in  a  booklet  entitled 
"You  and  the  Parole  Board."  published  in  1971.   This  booklet  explains, 
among  other  things,  that  the  Board  will  not  parole  an  inmate  whose  "good 
time"  has  been  forfeited  (as  opposed  to  merely  withheld),  that  it  does 
not  penalize  an  inmate  for  appealing  his  conviction,  that  it  considers 
notoriety  or  community  hostility  to  the  individual  but  only  as  one  factor 
in  the  total  picture,  and  that  an  inmate's  divorce  "does  not  automatically 
argue  for  or  against  parole."  The  booklet  answers  some  U   common  questions 
about  Board  procedure  and  policy,  and  the  Board  deserves  credit  for  this 
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first  step  towards  informing  prisoners  about  the  parole  process. 
(I  am  also  informed  that  Board  members  occasionally  meet  with  groups 
of  prisoners  at  federal  institutions  to  explain  policy  and  answer 
questions.)   "You  and  the  Parole  Board"  does  not  attempt  to  give 
prisoners  any  idea  of  the  amount  of  time  they  are  likely  to  have  to 
serve  if  they  do  or  do  not  make  a  good  record  in  the  institution,  and 
In  at  least  one  respect  it  is  actually  misleading.   The  pamphlet  tells 
prisoners  that  "the  Board's  primary  interest  is  in  your  future 
and  the  past  is  reviewed  only  as  it  is  necessary  or  helpful  in 
predicting  what  the  future  may  be."   It  is  no  secret,  however,  that  in 
deciding  when  and  whether  to  pa-ole  the  Board  often  considers  much 
more  than  the  likelihood  that  the  prisoner  will  commit  an  offense  in 
the  future.  Murderers,  tax  evaders,  and  persons  who  engage  in  espionage 
for  foreign  governments,  among  others,  are  not  necessarily  set  free 
at  the  earliest  parole  eligibility  date  even  if  the  Board  is  convinced 
that  they  are  unlikely  to  commit  further  crimes.   It  would  be  unreasonable 
to  expect  the  Board  to  explain  precisely  what  relative  importance 
considerations  of  retribution,  deterrence  and  rehabilitation  have  in 
parole  decision-making,  when  the  state  of  public  and  expert  opinion 
on  the  proper  goals  of  a  correctional  system  is  so  divided,  but  perhaps 
a  beginning  in  this  direction  could  be  made. 

The  most  valuable  source  of  information  on  "substantive" 
parole  policy  is  the  Board's  latest  Biennial  Report,  which  had  not  been 
published  as  of  this  writing  but  which  I  have  examined  in  draft  form. 
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The  Report  contains  tables  (some  of  which  are  reproduced  in  the  Appendix 

of  this  Report)  that  disclose  the  frequency  of  parole  grants  and  the 

average  term  of  confinement  in  prison  served  for  various  types  of 

offenses.   Unfortunately,  the  Biennial  Report  does  not  say  what 

percentage  of  prisoners  served  more  or  less  than  the  average  term,  or 

how  much  more  or  less  they  served,  or  why.   It  does,  however,  make 

some  significant  statements  of  Board  practice  and  policy.   For  example, 

one  paragraph  states  that: 

Other  groups  of  prisoners  who  receive  parole  at  a  higher 
rate  than  the  average  are  those  convicted  of  drug  laws  or 
of  the  Selective  Service  laws.   Drug  law  offenders  tend 
to  receive  parole  rather  frequently  because  of  their  long 
sentences  as  well  as  the  recognized  need  for  intensive  con- 
trol in  the  community  after  release.  A  significant  trend  has 
been  for  marijuana  offenders  to  be  paroled  more  often  than 
those  involved  with  narcotic  drugs.   Selective  Service 
violators  who  receive  long  sentences  generally  often  re- 
ceive parole,  while  those  who  are  given  short  sentences  are 
not  paroled.   Thus,  for  this  type  of  offender,  a  relative 
balance  between  individuals  and  time  served  is  thus  achieved 
by  the  Board  despite  the  wide  disparity  in  sentencing  practices 
by  the  courts. 

It  would  probably  not  be  very  difficult  to  derive  specific 
policy  statements  from  information  of  this  type,  stating  what  the 
Board  feels  the  "normal"  term  for  draft  violators  or  marijuana  smugglers 
should  be  and  the  circumstances  under  which  the  Board  would  require  a 
particular  offender  to  serve  more  or  less  than  the  "normal"  term. 
Policies  could  be  stated  with  regard  to  some  important,  recurring 
classes  of  cases  even  if  the  Board  felt  unable  to  state  policies  of 
this  sort  for  every  type  of  offense  or  offender.   Although  I  believe 
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that  the  Board  should  begin  to  move  in  the  direction  of  stating 
policies  regarding  length  of  terms,  I  also  think  it  important  to 
emphasize  that  doing  so  would  not  necessarily  lead  to  greater  leniency 
towards  prisoners,  and  it  might  have  the  opposite  effect.   One  reason 
that  discretion  occupies  so  large  a  role  in  criminal  sentencing  is  that 
the  legislatively  prescribed  penalties  tend  to  be  so  harsh.   It  may 
be  easier  to  show  mercy  in  individual  cases  than  to  state  and  defend 
a  general  policy  of  mercy,  although  the  failure  to  state  and  follow 
a  policy  is  likely   to  lead  to  both  real  and  apparent  inequality  of  punish- 
ment among  offenders. 

The  Board  is  currently  engaged  in  a  major  effort  to  study  its 
own  standards  and  to  improve  its  parole  decisions.   A  private  national 
agency  known  as  the  National  Council  on  Crime  and  Deliquency  has  under- 
taken a  long-term  study  of  parole  decision  making,  under  the  direction 
of  two  distinguished  scholars,  with  the  assistance  of  a  grant  from  the 
Law  Enforcement  Assistance  Administration.   The  primary  aim  of  the 
project  is  to  discover,  with  the  aid  of  computers,  the  factors  in 
an  individual's  history  that  are  most  significantly  related  to  success 
or  failure  on  parole.   By  this  method  it  may  become  possible  to  make 
parole  decisions  with  a  far  more  accurate  understanding  of  the  likeli- 
hood of  violation  than  has  previously  been  possible.   The  project  will 
also  provide  a  great  deal  of  statistical  information  concerning  the 
types  of  offenders  whom  the  Board  has  paroled  or  refused  to  parole  in 
the  past.   It  is  not  possible  to  discuss  this  project  adequately  here. 
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but  I  mention  it  as  the  most  important  means  by  which  the  Board  expects 
to  improve  the  quality  and  reliability  of  its  own  decisions,  and  to 
study  and  clarify  its  standards.  Many  state  parole  boards  are  also 
participating. 

Finally,  one  recurrent  policy  problem  deserves  separate 
mention.  Many  federal  prisoners  have  "detainers"  lodged  against  them 
by  state  law  enforcement  agencies,  because  they  are  wanted  on  state 
crijninal  charges  or  for  parole  or  probation  violations.   Detainers  have 
vexed  correctional  officials  and  caused  injustice  for  prisoners  to  an 
enormous  extent  in  the  past,  because  of  the  uncertainty  they  inject 
into  the  process  of  planning  release.   Some  involve  serious  violations 
of  law.  and  others  may  be  filed  casually  and  never  prosecuted  further. 
In  the  past,  in  some  jurisdictions,  prisoners  with  detainers  were  often 
£er  se  ineligible  for  parole  or  for  rehabilitational  programs.   Some 
progress  has  been  made  in  dealing  with  this  problem,  and  the  Board 
has  adopted  policies  consistent  with  an  Interstate  Compact  on  the 
subject.   The  policies  state  that  presence  of  a  detainer  is  not  of 
itself  a  valid  reason  for  denying  parole,  that  the  present  status 
of  detainers  should  be  investigated  prior  to  a  parole  hearing,  that 
the  Board  will  inform  state  authorities  of  the  "institutional  adjust- 
ment" of  prisoners  subject  to  detainers  (and  invite  similar  communica- 
tions regarding  state  prisoners  subject  to  federal  detainers),  and  that 
the  Board  will  attempt  to  negotiate  arrangements  with  the  states  for 
concurrent  supervision  of  parolees  in  appropriate  cases.   Additionally, 
under  recent  Supreme  Court  rulings  prisoners  may  demand  prompt  trials 
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on  any  pending  criminal  charges,  and  the  Bureau  of  Prisons  will  make 
them  available  for  such  trials  in  state  or  federal  courts.   The  Board 
may  also  have  its  own  detainer  lodged  against  a  federal  prisoner,  if  he 
was  convicted  of  a  federal  crime  while  on  federal  parole.   Board  policy 
for  dealing  with  this  situation  is  discussed  in  the  section  of  this 
Report  dealing  with  parole  revocation. 

2.   The  Parole  Hearing.   Except  in  the  case  of  prisoners 
sentenced  to  a  term  of  one  year  or  less,  the  Board  considers  granting 
parole  only  after  holding  an  initial  hearing  at  the  prisoner's 
institution,  when  the  prisoner  becomes  eligible  for  parole.  After 
the  hearing,  the  Board  may  decide  to  set  a  parole  date  at  once,  or 
it  may  continue  the  case  for  a  period  of  up  to  three  years  for  a  further 
hearing  or  for  further  consideration  on  the  basis  of  a  progress  report 
prepared  by  the  institutional  staff.   The  Rules  require  that  every 
inmate  receive  a  personal  hearing  at  least  every  five  years,  and  in- 
mates who  have  any  reasonable  prospect  of  being  paroled  receive  hearings 
much  more  frequently  than  that. 

Until  recent  years  nearly  all  hearings  were  conducted  by  a 
Board  member  personally,  but  the  Board  now  employs  eight  hearing 
examiners  and  two-thirds  of  the  hearings  are  now  conducted  by  the 
examiners.   Board  members  now  travel  to  institutions  only  every  third 
month,  and  the  examiners  travel  two  months  out  of  three.   Increasingly, 
the  task  of  the  members  is  to  stay  in  Washington  and  make  parole  decisions 
after  studying  the  file  and  the  report  of  the  examiner  who  conducted 
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the  hearing.   This  practice  has  the  result  that  most  prisoners  have  a 
hearing  before  a  Board  employee  who  does  not  have  the  power  to  decide 
the  case  or  even  to  vote  on  the  decision,  although  his  recommendation 
is  influential.   On  the  other  hand,  having  the  voting  members  available 
in  Washington  makes  it  possible  to  have  more  frequent  consultations 
and  to  make  swifter  decisions. 

This  Report  employs  the  terra  "parole  hearing"  because  that  is 
the  term  the  Board,  the  courts,  and  the  prisoners  use,  but  in  fact 
the  "hearing"  would  be  better  described  as  an  interview.   The  only 
persons  present  at  most  hearings  are  the  member  or  examiner,  a  steno- 
grapher (who  makes  a  shorthand  record  of  the  hearing),  and  the  inmate's 
institutional  counselor.   The  inmate  appears  personally  without  the 
assistance  of  counsel  or  any  other  advocate,  and  he  is  not  entitled 
to  see  the  file  on  which  the  decision  will  primarily  be  based.   Normally 
he  is  asked  to  discuss  the  background  of  his  offense,  the  factors  that 
caused  him  to  get  into  trouble,  his  prospects  or  progress  within 
the  institution,  his  release  plan,  and  whatever  else  seems  to  be  im- 
portant to  the  hearing  officer  or  to  the  prisoner.   Hearings  are 
brief:   as  many  as  twenty  may  be  scheduled  for  a  single  eight-hour 
day,  although  some  of  these  cases  may  not  be  reached  by  the  day's  end. 
Because  the  hearing  officer  has  to  study  the  file  before  the  inmate 
appears,  and  to  dictate  a  summary  and  recommendation  afterwards,  the 
time  available  for  the  hearing  itself  is  usually  no  more  than  ten  or 
fifteen  minutes,  although  in  exceptional  cases  the  hearing  may  go  on 
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much  longer.   Some  observers  (and  some  hearing  officers)  feel 
strongly  that  this  time  is  too  short  for  adequate  consideration,  but 
one  must  remember  that  the  facts  in  the  file  and  the  recommeudations 
of  the  prison  staff  are  likely  to  be  of  great  importance  in  making 
the  decision.   At  least  when  ar.  examiner  conducts  the  hearing,  the 
crucial  deliberative  process  occurs  when  the  file  is  reviewed  in 
Washington.   Although  some  inmates  have  a  great  deal  to  say  in  their 
own  behalf,  others  have  relatively  little  to  add  to  the  written  record, 
either  because  they  are  inarticulate  or  because  there  actually  is  little 
to  add.   Additionally,  by  no  means  all  parole  decisions  are  difficult. 
Many  inmates  plainly  are  not  ready  for  parole,  and  many  plainly  are. 
Frequently,  the  only  matter  in  doubt  is  the  exact  date  of  release  or 
the  details  of  the  inmate's  release  plan. 

From  the  point  of  view  of  the  inmate  or  the  civil  libertarian, 
the  gravest  defect  of  the  hearing  is  that  the  inmate  is  not  given  an 
adequate  opportunity  to  establish  or  to  dispute  the  determinative  facts. 
He  does  not  have  the  assistance  of  an  advocate,  or  the  means  to  act 
effectively  as  his  own  advocate.   He  does  not  have  the  right  to 
inspect  the  report  of  the  prison  staff,  which  describes  his  institutional 
record  and  recommends  for  or  against  parole.   He  also  has  no  right  to 
see  such  crucial  documents  as  the  presentence  report  from  the  trial 
court  or  communications  received  from  law  enforcement  personnel,  which 
may  accuse  him  of  unproved  criminal  activity.   Finally,  he  is  not  shown 
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a  copy  of  the  parole  examiner's  summary  and  recommendations,  probably 
the  most  crucial  document  in  the  entire  file.   In  short,  the  prisoner 
not  only  does  not  have  the  resources  to  establish  his  own  version  of 
the  facts:   he  may  not  even  know  what  facts  he  ought  to  be  disputing. 

In  all  fairness,  there  is  much  to  be  said  in  defense  of  the 
present  system,  despite  its  obvious  defects.   In  the  first  place,  in 
relying  on  confidential  data  for  parole  purposes  the  Board  is  doing  only 
what  the  federal  district  courts  do  when  they  impose  sentence. 
Rule  32(c)  of  the  Federal  Rules  of  Criminal  Procedure  permits  but  does 
not  require  a  sentencing  judge  to  allow  the  defendant  or  his  counsel 
to  see  all  or  part  of  the  presentence  report.   The  primary  justification 
for  confidentiality  is  the  same  in  both  cases:   it  makes  it  easier  to 
obtain  complete  and  candid  information.   Second,  it  would  be  misleading 
to  Suggest  that  a  prisoner  is  always  or  usually  ignorant  of  the  factors 
that  will  govern  the  parole  decision.   Informally,  he  is  frequently  told 
a  great  deal  by  his  prison  counselor,  with  whom  he  has  probably  dis- 
cussed his  prospects  for  parole.   Inmates  whose  hearings  I  attended 
seemed   quite  familiar  with  their  own  disciplinary  records,  job  per- 
formance ratings,  and  the  like.   It  is  also  part  of  the  job  of  the 
hearing  examiner  to  discuss  the  determinative  factors  with  the  prisoner. 
Third,  the  prison  staff  may  be  eager  to  see  that  parole  is  granted  to 
an  Inmate  who  has  made  a  good  adjustment  in  the  institution,  and 
counselors  sometimes  assist  inmates  to  make  a  case  for  parole. 
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At  the  conclusion  of  the  hearing,  the  inmate  leaves  the  room 
and  the  hearing  officer  dictates  his  summary  and  recommendations.   The 
prison  counselor  remains,  and  thus  he  learns  and  can  explain  to  the 
Inmate  the  reasons  for  the  hearing  officer's  recommendation.   Such 
an  informal  explanation,  if  it  occurs,  is  the  only  means  now  provided 
for  informing  an  inmate  of  the  reasons  for  the  Board's  action.   The 
Board  itself  does  not  give  reasons  for  its  decisions.   Where  a  hearing 
examiner  makes  a  recommendation  for  parole  but  the  two  or  three  Board 
members  voting  in  Washington  decide  to  the  contrary,  both  the  prisoner 
and  the  institutional  staff  may  be  left  in  confusion. 

The  Board's  refusal  to  give  reasons  for  its  decisions  is  a 
perennially  controversial  policy,  now  again  under  reconsideration, 
and  a  later  section  of  this  Report  contains  recommendations  on  this 
subject.   The  Board  does  not  object  to  giving  reasons,  but  it  does  not 
want  to  do  so  carelessly  or  casually,  nor  does  it  want  to  increase  the 
period  of  delay  between  the  hearing  and  the  announcement  of  the  decision. 
No  one  on  the  Board  disagrees  with  the  proposition  that  prisoners  ought 
to  be  told  why  they  are  or  are  not  being  paroled;  but  everyone  is  con- 
cerned that  the  reasons  be  carefully  stated  so  as  to  accurately  inform 
the  prisoner  and  also  to  avoid  unnecessary  trouble  in  the  courts.  At 
the  same  time,  the  members  are  acutely  aware  that  they  have  been 
criticized  for  keeping  prisoners  in  suspense  for  periods  of  up  to 
several  weeks  before  deciding  whether  or  not  to  grant  parole,  and  it 
is  one  of  their  prime  goals  to  reduce  this  period  to  an  absolute  maximum 
of  thirty  days. 
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It  is  common  to  speak  of  the  Board  as  deciding  to  grant  or  deny 
parole,  but  more  frequently  the  problem  is  deciding  when  to  parole. 
If  the  Board  does  not  set  a  parole  date  after  the  initial  institutional 
hearing,  it  orders  the  case  continued  to  expiration  of  sentence,  or  to 
some  other  date  no  more  than  three  years  in  the  future.   Often  this 
action  amounts  to  a  tentative  decision  to  parole  at  the  next  scheduled 
review,  which  may  consist  of  another  personal  hearing  or  merely  considera- 
tion of  a  "progress  report"  prepared  by  the  prison  staff.   In  any  event, 
every  prisoner  eligible  for  parole  has  a  personal  hearing  at  least  every 
five  years,  however  unlikely  it  may  be  that  he  will  be  paroled  at  that 
time. 

3.   Washington  Review  Hearings.   Prisoners  do  have  some  opportunity 
for  the  assistance  of  counsel,  if  they  have  counsel,  at  the  newly 
instituted  Washington  Review  Hearings.   Attorneys,  relatives,  or  other 
Interested  persons  may  submit  written  statements  to  the  Board  at  any 
time,  and  if  they  have  "significant  new  information"  to  present,  they 
may  request  a  personal  appearance  before  two  or  more  members  of  the 
Board.   If  any  two  members  believe  that  the  case  is  sufficiently  important 
or  controversial,  the  case  may  be  heard  as  an  appeal  by  the  entire  Board  in 
en  banc  session.   Washington  Review  Hearings  and  _en  banc  appeals  thus 
allow  interested  persons  other  than  the  prisoner  to  appear  in  favor  of 
or  against  parole,  if  they  can  come  to  Washington  and  if  they  can  per- 
suade the  Board  to  grant  a  hearing.   These  are  not  adversary  hearings, 
however.   The  Board  hears  advocates'  statements  or  arguments,  but  it 
does  not  permit  them  to  examine  the  file  or  to  counter  any  adverse 
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facts  by  cross-examination.   Still,  the  Washington  Review  Hearing 
represents  a  large  step  in  the  direction  of  allowing  the  prisoner  to 
be  represented  by  an  advocate,  especially  when  compared  x>7ith  past 
practices  of  the  Federal  Parole  Board  and  equivalent  state  agencies. 

4.   En  Banc  Hearings.   Some  cases  are  referred  directly  to 
the  full  Board  for  decision  after  the  initial  hearing,  thus  bypassing 
the  normal  decision  by  a  panel  of  two  or  three  members.   Any  two  mem- 
bers may  refer  a  case  for  original  en  banc  consideration  if  the  prisoner's 
crime  involved  national  security,  if  the  prisoner  appeared  to  be  a 
"key  figure  in  organized  criminal  activities,"  if  he  committed  a  crime 
of  unusual  violence  or  appears  prone  to  serious  violence,  if  he  or  his 
crime  received  national  or  unusual  attention,  or  if  he  received  a 
sentence  of  forty-five  years  or  more.   In  short,  many  notorious,  serious, 
and  controversial  matters  are  decided  by  a  quorum  of  the  full  Board,  a 
practice  which  allows  more  thorough  consideration  and  also  spreads 
the  responsibility  for  a  controversial  decision  more  widely.   Advocates 
on  behalf  of  or  against  parole  frequently  appear  at  such  hearings,  to 
make  statements  and  to  answer  the  questions  of  the  members.   Representa- 
tives of  the  Department  of  Justice  appear  occasionally,  either  to 
oppose  the  release  of  a  prisoner  whom  they  believe  to  constitute  an 
unusual  menace  to  the  public  order  or  interest,  or  to  support  the 
release  of  a  prisoner  who  has  assisted  federal  prosecutors  in  obtaining 
convictions  of  others.   Before  coming  to  a  decision  in  such  cases,  the 
Board  engages  in  frequently  extensive  debate  and  discussion,  with  out- 
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siders  excluded.   Currently,  it  is  the  Chairman's  practice  to  state 
the  reasons  for  these  decisions  for  the  record  when  the  vote  is 
recorded.   Neither  the  reasons  nor  the  votes  of  individual  members  are 
made  public,  however.   129  cases  received  en  banc  consideration  in 
fiscal  1970. 

5.   Conditions  of  Parole  and  Supervision.   For  reasons  of 
efficiency  and  convenience,  the  Board  does  not  hire  its  own  parole 
agents  but  relies  on  the  services  of  United  States  Probation  Officers 
responsible  to  the  local  federal  district  courts.  Nonetheless,  the 
Board  participates  actively  in  the  process  of  supervision  in  the 
following  ways: 

(a)  The  Board  must  approve  the  adequacy  of  a  prisoner's 
release  plan  and  it  has  a  number  of  regulations  under  this  heading 
governing  the  extent  and  manner  of  supervision  in  various  types  of 
cases. 

(b)  The  Board  sets  the  conditions  of  release.   All 
parolees  are  subject  to  standard  conditions  (printed  on  the  back  of 
the  parole  certificate)  requiring  that  the  parolee  report  regularly 
to  his  probation  officer,  that  he  not  violate  any  laws  or  associate 
with  persons  engaged  in  criminal  activity,  that  he  not  act  as  a  law 
enforcement  "informer,"  that  he  maintain  employment  and  support  his 
dependents  unless  excused  from  doing  so,  that  he  not  use  drugs  or  drink 
alcohol  to  excess,  and  that  he  not  associate  with  persons  who  have  a 
criminal  record  or  possess  firearms  without  permission.   The  Board  adds 
special  conditions  as  it  sees  fit;  a  common  one  is  the  requirement 
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that  a  drug  addict  participate  in  a  particular  narcotics  treatment 
program. 

(c)  The  Board  itself  rather  than  the  probation  officer 
must  grant  approval  for  any  regular  or  extensive  travel.   This 
particular  requirement  recently  landed  the  Board  in  litigation  when 
It  denied  a  well-known  convicted  spy  permission  to  travel  to  certain 
political  gatherings  or  demonstrations,  and  it  would  not  be  surprising 
if  similar  cases  were  to  occur  in  the  future. 

(d)  The  Board  requires  probation  officers  to  make  regular 
reports  on  the  progress  of  parolees.   Depending  on  the  content  of 
these  reports,  the  Board  may  order  more  or  less  frequent  reports,  may 
change  the  conditions  of  parole,  or  may  terminate  supervision. 

Finally,  of  course,  it  is  the  Board  that  determines  if  the 
parolee  should  be  returned  to  prison  as  a  parole  violator,  a  subject 
to  be  discussed  in  the  following  section  of  this  Report.   With  regard 
to  the  conditions  of  parole  and  supervision,  perhaps  the  primary 
question  is  whether  the  Board  should  retain  discretion  to  impose 
whatever  conditions  it  regards  as  advisable  (subject  to  the  power  of 
the  courts  to  declare  a  particular  condition  unreasonable) ,  or  whether 
the  permissible  conditions  should  be  set  by  statute.  The  National 
Commission  on  Reform  of  Federal  Criminal  Laws  has  recommended,  in 
its  Study  Draft  of  a  proposed  new  Federal  Criminal  Code,  a  section 
which  sets  out  the  permissible  conditions  of  parole  but  also  allows 
the  Board  to  impose  "other  conditions  reasonably  related  to  (the 
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parolee's)  rehabilitation."   This  section  seems  to  leave  the  Board 
with  practically  as  rauch  discretion  as  it  has  now,  but  the  Board  takes 
the  position  that  conditions  should  not  be  spelled  out  in  the  statute 
at  all,  because  in  that  form  they  will  be  difficult  to  change  or  modify. 
In  fact,  the  Comment  in  the  Study  Draft  itself  appears  to  concede  that 
there  is  little  to  be  gained  by  setting  out  the  permissible  conditions 
of  parole  in  a  statute.   (National  Commission  on  Reform  of  Federal 
Criminal  Laws,  Study  Draft,  §3404  and  Comment,  pp.  299-300  (1970).) 
6.   Parole  Revocation:   Initial  Stages.   Probation  Officers 
report  any  violation  of  the  conditions  of  parole  to  the  Parole 
Executive,  a  senior  employee  of  the  Board  in  Washington,  who  recommends 
that  a  warrant  be  issued  if  the  charge  seems  to  be  well  founded  and 
sufficiently  serious  to  justify  a  revocation.   The  warrant  is  then 
issued  if  a  single  member  of  the  Board  approves  the  recommendation,  but 
a  denial  requires  a  concurrence  of  two  members.   The  decision  to  issue 
a  warrant  is  perhaps  the  most  crucial  in  the  entire  process  of  revoca- 
tion, comparable  to  a  prosecutor's  decision  to  file  a  complaint  or  seek 
an  indictment,  and  the  Board  is  now  engaged  in  an  effort  to  improve  and 
structure  its  exercise  of  discretion  at  this  point.   A  committee  of 
members  has  been  working  on  new  rules  specifying  the  type  of  factual 
information  that  should  be  required  and  the  standards  of  judgment  that 
should  be  applied  to  the  decision  to  issue  a  warrant.   The  new  rules 
have  not  been  finally  approved,  but  the  entire  effort  is  extremely 
commendable  and  could  profitably  be  imitated  by  criminal  prosecutors. 
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who  so  far  have  made  little  effort  to  structure  or  control  the  decision 
to  initiate  prosecution. 

Upon  issuance  of  a  warrant  signed  by  a  Board  member,  the 
parolee  is  taken  into  custody  pending  a  "preliminary  interview"  with 
his  Probation  Officer.   At  this  interview  the  officer  "explains  the 
Board's  policy"  and  has  the  parolee  complete  and  sign  two  extremely 
important  forms. 

First,  the  parolee  fills  out  CJA  (Criminal  Justice  Act  of 
1970)  Form  22,  a  copy  of  which  is  attached  to  this  Report  in  the 
Appendix.   This  form  recites  that  the  parolee  has  been  advised  that  he 
may  have  a  revocation  hearing  either  locally  near  the  place  of  the 
alleged  violation  or  upon  his  return  to  a  federal  institution,  and 
provides  space  for  the  parolee  to  indicate  which  of  these  alternatives 
he  prefers.   The  form  also  recites  that  the  Probation  Officer  has  ad- 
vised the  parolee  that  he  may  apply  to  the  United  States  District 
Court  for  appointment  of  counsel,  and  that  counsel  will  be  provided  if 
the  district  judge  or  magistrate  determines  that  the  interests  of 
justice  so  require  and  that  the  applicant  is  indigent.   The  parolee 
must  then  indicate  whether  or  not  he  wishes  appointed  counsel.   If  he 
does  wish  appointed  counsel,  then  he  must  further  indicate  which  of 
the  charges  he  wishes  to  contest,  and  which  (if  any)  he  does  not  wish 
to  contest.   He  must  also  state  whether  he  has  been  convicted  of  any 
offense  since  his  release,  and  if  convicted,  state  the  charge  and  place 
of  conviction.   Finally,  he  must  fill  out  several  items  relating  to  his 
financial  resources. 
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Second,  the  parolee  is  asked  to  complete  the  Board's  "Revoca- 
tion Hearing  Election  Form,"  also  included  in  the  Appendix  to  this 
Report.   This  form  explains  that  it  is  Board  policy  to  grant  a  local 
revocation  hearing  only  if  the  parolee  has  not  been  convicted  of  any 
violation  of  law  since  his  release,  however  minor,  and  if  he  denies 
violating  any  of  the  conditions  of  his  parole.   The  form  is  so  set  up 
that  to  request  the  local  hearing,  the  parolee  must  simultaneously 
certify  that  he  meets  the  requirements.   Otherwise  he  may  "request" 
an  institutional  hearing  or  a  "postponed  preliminary  interview."  The 
purpose  of  the  latter  proceeding  is  to  allow  the  parolee  to  arrange  for 
an  attorney  or  witnesses  to  testify  to  mitigating  circumstances  where 
he  admits  violating  parole  but  wishes  to  argue  that  he  should  be  re- 
instated on  parole  nonetheless.   The  new  revocation  rules  will  make 
clear,  as  the  existing  form  does  not,  that  a  parolee  may  request  the 
district  court  to  appoint  counsel  for  this  purpose  as  well  as  for  a 
formal  revocation  hearing  where  the  charges  are  denied.   The  Criminal 
Justice  Act  requires  appointment  of  counsel  for  persons  facing 
parole  revocation  only  "when  the  interests  of  justice  so  require,"  and 
so  the  magistrate's  decision  to  appoint  counsel  is  discretionary  and 
not  automatic. 

If  the  parolee  does  request  appointment  of  counsel  and  a  local 
hearing,  then  the  Probation  Officer  delivers  the  CJA  form  to  the 
local  federal  district  court  and  the  Revocation  Hearing  Election  form 
to  the  Board.   The  magistrate  or  judge  then  grants  or  denies  the 
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application  for  appointment  of  counsel,  making  such  further  inquiry 
as  he  sees  fit.   The  Board  likewise  rules  on  whether  a  local  hearing 
should  be  held.   Figures  are  not  yet  available  on  the  extent  of  appoint- 
ment of  counsel  under  the  Criminal  Justice  Act,  because  the 
amendment  allowing  such  appointment  became  effective  only  in  February 
of  1971.   Interesting  figures  on  hearings  with  retained  counsel  for 
fiscal  1970  are  available,  however.   In  that  year  the  Board  issued 
1,647  violation  warrants  that  were  not  subsequently  withdrawn,  but 
held  only  50  institutional  revocation  hearings  with  attorneys  or 
witnesses  or  both,  and  98  local  revocation  hearings.   The  number  of 
local  or  institutional  hearings  with  attorneys  or  witnesses  has  been 
steadily  increasing  over  the  years,  but  most  accused  violators  still 
do  not  seriously  attempt  to  contest  the  revocation  proceeding.   There 
may  be  a  number  of  explanations  for  this  fact,  including  that  most 
revocations  are  based  on  a  conviction  of  another  criminal  offense. 
In  such  cases  parolees  may  correctly  assume  that  their  chances  of 
avoiding  parole  revocation  are  extremely  remote. 

One  further  controversial  issue  should  be  pointed  out  in 
this  connection.   The  increase  in  the  number  of  local  revocation 
hearings  since  1967  (when  there  were  39) ,  has  been  caused  in  part 
by  a  change  in  policy.   When  a  parolee  is  charged  with  a  criminal 
offense,  the  Board  normally  does  not  execute  its  warrant  until  he 
is  convicted.   Since  1968,  however,  the  Board  has  followed  a  practice 
of  taking  potentially  dangerous  offenders  into  custody  before  the 
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criminal  trial.   "This  practice  has  tended  to  influence  the  parolee 
(prior  to  conviction)  to  deny  that  he  is  a  parole  violator  and  to  ask 
for  a  local  hearing  to  defend  himself."   (U.S.  Board  of  Parole, 
1967-1968  Annual  Report,  p.  19.)   The  Board  felt  this  new  policy  to 
be  necessary  because  of  the  liberal  provisions  of  the  Federal  Bail 
Reform  Act  of  1966,  which  allow  most  defendants  to  remain  out  of  custody 
prior  to  trial.   As  one  might  anticipate,  the  policy  has  been  attacked 
as  an  instance  of  preventive  detention  and  a  frustration  of  the  purposes 
of  the  Bail  Reform  Act.   (See  Note,  Parole  Revocation  in  the  Federal 
System,  56  Georgetown  L.J.  705,  712-lA  (1968).)    On  the  other  hand, 
it  is  normal  practice  to  hold  an  accused  parole  violator  in  custody 
after  a  warrant  has  been  issued,  and  thereafter  to  give  him  a  prompt 
revocation  hearing,  when  there  are  no  criminal  charges  pending.   One 
of  the  primary  purposes  of  parole  supervision,  from  the  point  of  view 
of  society,  is  to  make  it  possible  to  return  the  parolee  to  custody 
promptly  if  he  does  not  obey  the  conditions  on  which  he  was  released. 
Frequently,  in  any  event,  there  are  additional  parole  violation  charges 
that  will  not  necessarily  be  affected  by  an  acquittal  of  the  criminal 
offense. 

7.   Local  Revocation  Hearings  are  conducted  by  a  Board  member 
or  (more  often)  an  examiner,  who  travels  to  the  locality  for  that 
purpose.   The  hearing  usually  lasts  a  few  hours,  and  the  parolee  may 
be  represented  by  retained  or  appointed  counsel,  and  may  introduce  the 
testimony  of  witness.   He  does  not  have  either  financial  assistance 
or  compulsory  process  to  aid  him  in  obtaining  witnesses,  however. 


1407 


The  current  Rules  do  not  contain  any  provisions  regarding 
such  important  subjects  as  the  manner  in  which  the  hearing  should  be 
conducted,  the  burden  of  proof,  or  the  rules  of  evidence.   The  Board 
is  aware  of  this  deficiency,  however,  and  its  forthcoming  new  Revoca- 
tion Rules  win  contain  detailed  provisions  on  this  subject,  for  the  guidance 
of  hearing  examiners  and  attorneys. 

The  draft  of  the  new  rules  that  I  have  examined  indicates 
that  the  Board's  intent  is  to  standardize  and  improve  existing  pro- 
cedure rather  than  to  make  any  sweeping  changes.   In  the  future,  as 
at  present,  the  hearings  are  to  be  non-adversary  and  relatively  in- 
formal, conducted  by  members  or  examiners  who,  for  the  most  part,  are 
not  lawyers.   The  charges  are  not  usually  supported  by  the  testimony 
of  witnesses,  but  by  reports  or  documentary  evidence  which  the  parolee 
and  his  lawyer  have  no  right  to  see.   The  "warrant  application"  which 
states  the  charges,  however,  gives  them  notice  of  the  details  and  sets 
out  the  supporting  evidence.   The  hearing  officer  may  consider  illegally 
seized  evidence,  and  he  may  draw  adverse  inferences  from  the  parolee's 
failure  to  testify,  although  he  is  instructed  to  advise  the  parolee 
that  his  testimony  may  not  be  used  against  him  iu  a  subsequent  criminal 
proceeding.   When  witnesses  do  appear  to  testify,  the  parolee  does  not 
hear  their  testimony  and  may  not  cross-examine.   His  own  witnesses  are 
not  thoroughly  cross-examined  either,  although  the  hearing  officer 
may  question  them,  because  there  is  no  prosecuting  attorney  except 
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to  the  limited  extent  that  the  Probation  Officer  fills  this 
role. 

After  considering  the  evidence  regarding  the  charged  vio- 
lations and  whatever  exculpating  or  mitigating  evidence  the  defense 
presents,  the  examiner  prepares  a  report  finding  the  parolee  guilty 
or  innocent  of  each  of  the  charges,  and  recommending  an  appropriate 
disposition.  This  report  is  itself  a  confidential  document,  and  it 
is  not  shown  to  the  parolee  or  his  counsel.  The  parolee  remains  in 
custody  until  the  Board  itself  orders  his  discharge  or  return  to 
prison. 

8.   Institutional  Hearings  are  conducted  in  the  same  manner 
as  local  revocation  hearings,  except  that  attorneys  and  witnesses  are 
less  frequently  present.   Such  hearings  are  scheduled  along  with  the 
institution's  regular  parole  grant  hearings,  and  by  the  time  a  Board 
member  or  examiner  next  makes  a  scheduled  appearance  the  ex-parolee 
may  have  been  in  prison  two  or  three  months,  and  settled  into  an  insti- 
tutional program.   In  this  context  the  revocation  hearing  understandably 
tends  to  be  concerned  more  with  the  prospect  of  re-parole  than  with  the 
question  of  the  revocation  itself,  especially  since  the  ex-parolee 
has  probably  admitted  some  violation.  A  presumption  of  guilt  is 
practically  inherent  in  the  situation.   Nonetheless  attorneys  and/or 
witnesses  did  appear  at  50  such  hearings  in  fiscal  1970. 
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When  a  federal  parolee  is  returned  to  prison  because  he  has 
committed  a  new  federal  crime,  the  Board  ordinarily  does  not  hold 
a  revocation  hearing  until  he  serves  the  new  sentence,  unless  it  is 
ready  to  parole  him  again  before  that  time.   The  effect  of  this  policy 
is  to  make  the  two  sentences  consecutive,  regardless  of  whether  the 
judge  imposing  the  second  sentence  has  so  ordered.   (According  to 
statute,  the  prisoner  does  not  receive  credit  on  the  first  sentence 
for  the  time  that  he  was  at  liberty  on  parole.)   The  Board  follows 
the  same  practice  when  a  federal  parolee  is  convicted  of  a  state  crime, 
but  as  previously  described,  it  attempts  to  cooperate  with  state 
authorities  in  setting  an  appropriate  parole  date  on  the  combined 
sentences. 

9.   Judic-'al  Review  of  decisions  of  the  United  States  Parole 
Board  has  been  extremely  limited.   The  federal  courts  have  consistently 
refused  to  interfere  with  the  discretion  of  the  Board  to  grant  or  deny 
parole,  and  they  have  usually  accompanied  this  refusal  with  statements 
to  the  effect  that  such  decisions  are  left  to  the  absolute  discretion 
of  the  Parole  Board.   See,  e.g. .  Juelich  v.  U.S.  Board  of  Parole.  437 
F.2d  1147  (7th  Cir.  1971);  Thompkins  v.  Board  of  Parole.  427  F.2d  222 
(5th  Cir.  1970);  U.S.  v.  Frederick.  405  F.2d  129  (3d  Cir.  1968); 
Schwartzenberger  v.  U.S.  Board  of  Parole.  399  U.S.  297  (10th  Cir.  1968); 
Brest  V.  Ciccone.  371  F.2d  981  (8th  Cir.  1967).  Many  of  the  cases 
repeat  the  traditional  formula  that  parole  is  a  matter  of  grace  and 
mercy,  granted  at  the  indulgence  of  the  sovereign.  None  of  these 
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cases  can  be  described  as  carefully  reasoned,  and  probably  none  were 
well  argued  on  behalf  of  the  prisoner.   Of  the  cases  previously 
cited,  Juelich,  Thompkins ,  Frederick  and  Brest  simply  involved  refusals 
to  intervene  on  behalf  of  prisoners  who  claimed  that  they  deserved  to 
be  paroled,  or  that  they  had  a  right  to  parole  upon  eligibility. 
Schwartzenberger  specifically  upheld  the  practice  of  denying  counsel 
at  the  parole  grant  hearing,  but  it  did  not  consider  the  possible  im- 
pact of  the  provisions  of  the  Administrative  Procedure  Act  (hereinafter 
discussed)  or  the  Supreme  Court's  decision  in  Mempa  v.  Rhay ,  389  U.S. 
128  (1967).   Mempa  v.  Rhay  held  that  a  state  criminal  defendant  had  a 
constitutional  right  to  the  assistance  of  appointed  counsel  at  a 
probation  revocation  and  deferred  sentencing  hearing.   In  summary,  it 
would  be  fair  to  say  that  the  tenor  of  federal  case  law  to  date  is 
strongly  against  judicial  review  of  the  decision  to  grant  or  deny 
parole,  but  the  cases  do  not  preclude  the  imposition  of  specific 
procedural  reforms,  whether  derived  from  the  Administrative  Procedure 
Act,  the  Constitution,  or  elsewhere. 

Review  of  parole  revocations  has  been  considerably  broader, 
at  least  on  procedural  grounds.   The  Board's  system  of  preliminary 
interviews  and  local  revocation  hearings,  described  previously,  is 
an  outgrowth  of  the  landmark  decision  in  Hyser  v.  Reed ,  318  F.2d 
225  (D.C.  Cir.  1963).   Earlier  decisions  had  held  that  the  Board  must 
allow  parolees  to  be  represented  by  retained  counsel,  and  Hyser 
added  to  this  that  the  statutory  "right  to  appear  before  the  Board" 
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Includes  a  right  to  dispute  parole  violation  charges  with  witnesses 
in  the  community  before  being  returned  to  a  distant  federal  prison. 
In  other  respects,  however,  the  Hyser  opinion  was  quite  restrictive. 
Relying  on  the  oft-contested  premise  that  adversary  proceedings  are 
unnecessary  because  the  Board  has  the  best  interests  of  the  prisoner 
at  heart,  the  court  held  that  there  is  no  right  in  such  hearings  to 
appointed  counsel,  to  discovery  of  the  Board's  files,  to  confrontation 
or  cross-examination  of  witnesses,  or  to  compulsory  process.   Further- 
more, Hyser  held  that  the  sections  of  the  Administrative  Procedure 
Act  relating  to  hearings  and  adjudications  are  not  applicable  to  the 
Board  because,  in  light  of  its  rehabilitative  purposes,  "the  Board 
does  not  adjudicate,  nor  is  it  required  to  hold  hearings  in  the  sense 
that  those  words  are  employed  in  the  Administrative  Procedure  Act." 
318  F.2d  at  237. 

Hyser  v.  Reed  is  still  the  basis  of  federal  appellate  law 
regarding  parole  violation.  Most  subsequent  decisions  have  dealt 
with  such  questions  as  what  constitutes  a  "reasonable  time"  within 
which  a  revocation  hearing  must  be  held.  At  least  one  case  actually 
ordered  the  release  of  a  prisoner  for  a  delay  of  141  days  in  holding 
an  institutional  revocation  hearing,  caused  by  extreme  carelessness. 
Hitchcock  V.  Kenton.  256  F.  Supp.  296  (D.C.  Conn.  1966).   Many  other 
decisions  have  enforced  the  holding  in  Hyser ,  but  few  have  gone  beyond 
it.   In  Earnest  v.  Willingham.  406  F.2d  681  (10th  Cir.  1969),  a  Court 
of  Appeals  held  that  the  Board  must  see  that  indigent  parolees  are 
provided  with  counsel  if  it  allows  retained  counsel  to  appear  at  revo- 
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cation  hearings.   The  scope  of  this  ruling  was  trimmed  somewhat  in 
succeeding  cases,  however,  and  the  court's  rule  now  requires  appointment 
of  counsel  only  where  the  parolee  denies  that  he  has  violated  parole  or 
been  convicted  of  a  crime.   See  Earnest  v.  Moseley,  426  F.2d  466  (10th 
Cir.  1970). 

One  recent  decision  indicates  that  the  courts  may  now  review 
parole  revocation  decisions  to  determine  if  the  evidence  produced 
at  the  hearing  was  sufficient  to  justify  the  Board's  action.   In 
Arciniega  v.  Freeman.    U.S.     ,  92  S.Ct.  22  (1971),  the  "parolee" 
(actually  a  convict  under  supervision  after  mandatory  release)  was 
returned  to  prison  because  he  associated  with  other  ex-convicts  in 
violation  of  one  of  the  conditions  of  his  parole.  He  sought  habeas 
corpus,  contending  that  nothing  in  the  record  justified  the  revocation. 
The  district  court  and  the  Court  of  Appeals  for  the  Ninth  Circuit 
(439  F.2d  776)  upheld  the  Board  because  the  petitioner  had  admitted 
at  the  revocation  hearing  that  he  worked  at  a  bar  with  two  other  ex- 
convicts.   The  Supreme  Court  reversed  per  curiam,  without  argument, 
holding  that  "incidental  contacts  between  ex-convicts  in  the  course  of 
work  on  a  legitimate  job  for  a  common  employer"  could  not  be  held  a 
violation  of  the  parole  condition  in  question,  "absent  a  clear  parole 
board  directive  to  this  effect."  Although  Arciniega  v.  Freeman  can  be 
regarded  as  limited  to  its  particular  facts,  it  may  also  herald  a  new 
willingness  on  the  part  of  the  courts  to  review  the  adequacy  of  the 
evidence  at  revocation  hearings. 
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Federal  parole  practice  may  eventually  be  affected  by  principles 
developed  by  the  federal  courts  in  cases  involving  state  parole  pro- 
cedures.  There  is  now  a  conflict  in  the  Circuit  Courts  of  Appeal  as 
to  whether  a  parolee  has  a  constitutional  right  to  the  assistance  of 
counsel  in  revocation  proceedings.   [Compare.  Bey  v.  Connecticut  State 
Board  of  Parole.  443  F.2d  1079  (2d  Cir.  1971);  with  Bearden  v.  South 
Carolina,  443  F.2d  1090  (4th  Cir.  1971),  and  cases  discussed  therein.] 
Although  the  Supreme  Court  recently  ordered  the  Bey  case  dismissed  as 
moot  192  S.Ct.  196  (1971)],  a  Supreme  Court  decision  on  the  rights 
of  parolees  in  the  revocation  process  may  presumably  be  expected  before 
very  long.   It  is  likely  that  the  Court  will  be  asked  to  hold  that  all 
parolees  facing  revocation  must  be  provided  with  counsel,  and  that  revo- 
cation hearir.g-s  must  be  adversary  in  nature,  with  cross-examination 
of  witneses.   No  one  can  predict  what  the  Court  will  decide,  but  it 
is  worth  observing  that  Chief  Justice  Warren  Burger  was  the  author  of 
the  majority  opinion  in  Hyser  v.  Reed,  supra. 

Finally,  one  recent  decision  reviewed  the  reasonableness 
of  a  particular  condition  of  parole.   In  Sobell  v.  Reed.  9  Crim. 
Law  Rptr.  2189  (S.D.N.Y.  1971),  the  district  court  held  that  the 
Board  unreasonably  restricted  Morton  Sobell's  First  Amendment  rights 
by  forbidding  him  to  travel  to  participate  in  certain  political 
activities.   The  opinion  is  extremely  significant  for  its  willing- 
ness to  review  the  constitutionality  of  parole  decisions  under  the 
judicial  review  provisions  of  the  Administrative  Procedure  Act,  in 
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view  of  the  traditional  "hands-off"  attitude  of  the  courts. 

10.   Administrative  Procedure  Act.   Some  of  the  Parole  Board's 
practices  are  arguably  in  violation  of  the  Administrative  Procedure 
Act.   The  Board  itself  takes  the  position  that  the  APA  does  not  apply 
to  parole  proceedings,  relying  on  cases  that  have  held  various  sections 
of  the  Act  inapplicable,  and  on  the  general  absence  of  cases  holding 
that  the  Act  ^S.  applicable.   See.  Hyser  v.  Reed,  318  F.2d  225, 
236-37  (D.C.  Cir.  1963);  Washington  v.  Hagan.  287  F.2d  332,  334 
(3d  Cir.  1960);  Hiatt  v.  Compagna.  178  F.2d  42,  46  (5th  Cir.  1949). 
The  Board's  position  probably  goes  too  far,  however.   The  APA  itself 
grants  no  special  dispensation  to  the  Parole  Board,  and  clearly  the 
Board  is  an  "agency"  as  defined  in  §551.   Sections  554,  556,  and  557, 
governing  the  conduct  of  hearings  and  adjudication  procedure,  apply 
to  adjudications  "required  by  statute  to  be  determined  on  the  record 
after  opportunity  for  an  agency  hearing."   In  the  case  of  the  Parole 
Board  there  is  no  such  statute,  and  it  is      these  sections  that 
Hyser  v.  Reed,  supra,  held  inapplicable  to  parole  revocation  hearings. 

On  the  other  hand,  there  seems  to  be  no  reason  for  holding 
APA  §555(e)  inapplicable,  and  no  case  as  yet  seems  to  have  given  specific 
consideration  to  this  point.   §555(e)  provides  that  "Prompt  notice 
shall  be  given  of  the  denial  in  whole  or  in  part  of  a  written  appli- 
cation, petition,  or  other  request  of  an  interested  person  made  in 
connection  with  any  agency  proceeding.   Except  in  affirming  a  prior 
denial  or  when  the  denial  is  self-explanatory,  thenotlce  shall  be 
accompanied  by  a  brief  statement  of  the  grounds  for  denial."  To  be 
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considered  for  parole  a  prisoner  must  make  a  written  application, 
and  there  is  nothing  inherent  in  the  nature  of  parole  that  makes  it 
impossible  to  tell  him  why  he  is  not  being  released. 

Likewise,  the  Parole  Board  has  no  apparent  exception  from 
the  requirements  of  APA  §552,  the  "Freedom  of  Information  Act."   Some 
of  the  Board's  practices  seem  clearly  to  violate  this  Act.   §552(a)(2) 
requires  disclosure  of  agency  "orders,  made  in  the  adjudication  of  cases, 
and  §552(a)(4)  requires  agencies  to  "maintain  and  make  available  for 
public  inspection  a  record  of  the  final  votes  of  each  member  in  every 
agency  proceeding."  A  Department  of  Justice  Regulation  (28  C.F.R. 
16.2)  specifically  requires  the  Board  of  Parole  to  make  this  informa- 
tion available  to  the  public  at  its  offices.   Yet,  the  Board's 
own  Rules  (pp.  35-3  6)  provide  that  whether  or  when  an  inmate  is  to  be 
paroled  will  be  disclosed  only  when  the  Board  deems  that  the  public 
interest  requires  disclosure,  and  that  "there  will  be  no  disclosure  of 
how  the  Board  or  any  member  votes  regarding  parole  decisions."   It 
is  arguable  that  Board  members  ought  to  have  a  degree  of  protection 
from  adverse  public  reaction  to  a  particular  parole  decision, 
especially  since  they  have  so  little  security  of  tenure,  but  the 
statute  mandates  disclosure. 

The  effect  of  the  Information  Act  upon  disclosure  of  the 
Bureau  of  Prisons  files  regarding  prisoners,  which  the  Board  uses, 
is  less  certain.   Such  files  presumably  come  within  the  category 
of  "personnel  and  medical  files  and  similar  files  the  disclosure  of 
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which  would  constitute  a  clearly  unwarranted  invasion  of  personal 
privacy,"  J §552 (b)(6)]  and  so  the  Act  would  not  require  their  dis- 
closure to  the  public.   The  important  question,  of  course,  is  whether 
the  contents  of  these  files  should  be  made  available  to  prisoners-, 
parolees,  and  their  duly  authorized  representatives.   Unfortunately, 
the  Information  Act  is  directed  only  to  the  question  of  access  by  the 
public,  and  gives  no  guidance  as  to  when  generally  restricted  files 
should  be  open  to  a  partywith  a  particular  interest. 

The  most  difficult  questions  relate  to  the  "right  to  counsel" 
provisions  of  the  APA,  contained  in  §555(b) .   This  section  permits  a 
person  "compelled  to  appear  in  person  before  an  agency"  to  be  accompanied, 
represented,  and  advised  by  counsel.   It  also  permits  "a  party"  to  appear 
by  or  with  counsel  "in  an  agency  proceeding."  Professor  Kenneth  C. 
Davis  has  argued  that  the  former  provision  grants  a  right  to  counsel 
to  prisoners  in  parole  hearings,  because  a  Department  of  Justice  Regu- 
lation [2  C.F.R.  §2.15]  states  that  they  "shall  appear  for  such 
hearing  in  person."   (Emphasis  added)   (See  Davis,  Administrative 
Law  Treatise.  1970  Supp.  at  376.)   Regardless  of  whether  unwilling  inmates 
are  actually  forced  into  the  hearing  room,  it  is  obvious  that  one  who 
wishes  parole  is  under  a  degree  of  compulsion  to  appear.   The  diffi- 
culty with  the  argument,  however,  is  that  it  proves  too  much.   Prisoners 
are  under  a  permanent  state  of  compulsion  to  appear  before  an  agency 
(the  Bureau  of  Prisons)  in  person,  and  the  initial  sentence  in  §555(b) , 
if  applied  literally,  would  grant  them  a  right  to  be  accompanied  by 
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counsel  at  all  times.   The  second  sentence,  permitting  "a  party" 
to  appear  by  or  with  counsel  "in  an  agency  proceeding",  is  somewhat 
more  restricted,  although  it  too  would  seem  to  mandate  allowance  of 
counsel  in  many  correctional  matters,  including  prison  disciplinary 
proceedings,  as  well  as  parole  hearings.   For  whatever  reason,  the 
courts  have  so  far  been  unwilling  to  apply  §555 (b)  to  parole  pro- 
ceedings.  In  Washington  v.  Hagan.  supra,  the  court  simply  said  that  it 
could  not  believe  that  this  section  was  intended  to  apply  to  parole 
revocation  hearings,  and  in  Hyser  v.  Reed,  supra,  the  court  took  pains 
to  anphasize  that  it  found  a  right  to  the  assistance  of  retained  counsel 
in  revocation  hearings  in  the  parole  statute  itself,  without  regard 
to  the  APA. 

Federal  parole  procedure  does  permit  the  assistance  of  counsel 
in  several  respects.   Parolees  may  have  retained  counsel  in  revoc'ation 
hearings,  and  they  may  petition  a  court  for  appointment  of  counsel. 
Prisoners  are  often  assisted  by  retained  counsel,  who  may  send  written 
communications  to  the  Board  and,  upon  occasion,  make  a  personal  appearance 
in  Washington.   Current  federal  practice  does  not  provide  free  counsel 
for  indigent  prisoners,  does  not  permit  counsel  to  examine  the  prison 
file,  and  does  not  permit  counsel  to  appear  at  the  parole  hearing  in 
the  institution,  which  is  now  usually  conducted  by  an  examiner  who  does 
not  make  the  decision.   Even  if  § 555(b)  were  held  applicable  to  parole 
grant  hearings,  it  would  deal  only  with  the  last  and  least  of  these 
three  negatives,  although  Constitutional  principles  of  Due  Process  and 
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Equal  Protection  might  then  require  provision  of  counsel  for  indigents. 
The  primary  hindrance  to  effective  advocacy  in  the  existing  process 
is  not  that  counsel  may  not  attend  the  hearing,  but  rather  than  he 
may  not  examine  the  entire  record,  to  correct  prejudicial  errors, 
omissions,  and  misplaced  emphasis.   Many  prisoners  also  suffer  from 
insufficient  assistance  in  reestablishing  contact  with  the  outside 
world,  and  in  developing  workable  release  plans  that  will  meet  with 
the  approval  of  the  Board.   Such  assistance  ought  to  be  provided,  but 
it  is  by  no  means  certain  that  it  can  only  or  best  be  provided  by 
persons  with  law  degrees. 

11.   New  Federal  Criminal  Code.   The  federal  law  of  parole  and 
of  sentencing  generally  will  be  changed  in  important  respects  if 
Congress  acts  favorably  upon  the  recommendations  of  the  National  Com- 
mission on  Reform  of  Federal  Criminal  Laws.   The  Commission's  Final 
Repor t ,  containing  an  entire  new  Federal  Penal  Code,  is  now  before 
Congress,  where  it  will  be  extensively  studied  in  committee.   [See 
117  Cong.  Rec.  at  §§2968-3006  (92d  Cong.  1st  Sess.  1971).]   The  new 
Code  contains  the  following  significant  provisions  regarding  parole: 

(a)   Eligibility.   Nearly  all  prisoners  would  have  no 
minimum  term,  and  therefore  would  be  eligible  for  parole  at  any  time. 
In  exceptional  cases  the  court  may  impose  a  minimum  term,  but  it  must 
justify  that  decision  with  findings  and  the  defendant  may  appeal  it. 
Each  sentence  has  a  "prison  component"  and  a  "parole  component"  calculated 
according  to  a  statutory  formula.   (§§3201,  3202,  3204) 
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(b)  Parole  Grant.   The  Board  must  consider  a  prisoner 
for  parole  at  least  60  days  before  expiration  of  the  minijnum  term, 
or  in  the  ordinary  case  where  there  is  no  minimum,  at  least?  60  days 
prior  to  expiration  of  the  first  year  of  the  sentence.   There  is  a 
presumption  against  parole  during  the  first  year  in  prison,  and  there- 
after there  is  a  presumption  in  favor  of  parole.   The  Board  must 
parole  a  prisoner  after  one  year  (or  after  expiration  of  the  minimum 
term),  unless  it  finds  that:   "there  is  an  undue  risk  that  he  will 
not  conform  to  reasonable  conditions  of  parole;  his  release  at  that 
time  would  unduly  depreciate  the  seriousness  of  his  crime  or  under- 
mine respect  for  law;  his  release  would  have  a  substantially  adverse 
effect  on  institutional  discipline;  or  his  continued  correctional 
treatment,  medical  care  or  vocational  or  other  training  in  the 
institution  will  substantially  enhance  his  capacity  to  lead  a  law- 
abiding  life  if  he  is  released  at  a  later  date."  In  short,  early 
parole  is  regarded  as  the  norm,  and  extended  confinement  the  exception 
to  be  justified  with  findings.   In  addition,  persons  who  have  served  in 
prison  the  longer  of  five  years  or  two- thirds  of  the  prison  component 
of  their  sentence  must  be  paroled  unless  the  Board  finds  that  there 

is  a  high  likelihood  that  they  will  commit  further  crimes.   (§3402) 

(c)  Duration  of  Parole.   Currently,  a  parolee  remains 
on  parole  (and  subject  to  revocation)  until  the  full  period  of  his 
sentence  expires.   Under  the  proposed  Code,  the  period  of  parole  lasts 
only  as  long  as  the  parole  component  of  the  sentence,  and  the  Board 
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may  discharge  a  prisoner  after  one  year  of  supervision.  If  the  Board 
revokes  parole,  the  prisoner  receives  credit  against  his  sentence  for 
the  period  of  parole  prior  to  the  act  of  violation.   (§3403) 

(d)  Conditions  of  Parole.   The  proposed  Code  sets  out 
ten  specific  parole  conditions  that  the  Board  may  impose.   The  list 
pointedly  omits  one  significant  condition  in  current  use:   that  the  parolee 
not  associate  with  persons  engaged  in  criminal  activities  or  having  a 
criminal  record.   The  significance  of  the  list  is  somewhat  doubtful, 
however,  because  the  section  also  allows  the  Board  to  impose  "other 
conditions  reasonably  related  to  his  rehabilitation."  One  would 

suppose  that  the  Board  does  not  now  impose  conditions  that  it  does  not 
believe  to  be  reasonably  related  to  a  prisoner's  rehabilitation. 

(e)  Judicial  Review.   Under  the  new  Code,  the  courts  have 
no  discretion  to  review  or  set  aside  any  discretionary  action  of  the 
Parole  Board,  "except  for  the  denial  of  constitutional  rights  or 
procedural  rights  conferred  by  statute,  regulation  or  rule."  The 
section  does  not  attempt  to  explain  where  denial  of  procedural  rights 
leaves  off  and  unreviewable  discretion  begins.   Specifically,  it  is 

not  clear  to  what  extent  a  court  may  review  findings  of  the  Board  justifying 
a  denial  of  parole  to  determine  whether  they  are  supported  by  substantial 
evidence  or  otherwise  reasonable. 

The  Board  has  taken  a  position  opposing  the  key  provisions 
of  the  proposed  Code  relating  to  parole,  in  a  memorandum  to  Assistant 
Attorney  General  Will  Wilson  dated  July  21,  1970.   Its  strongest  opposi- 
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tion  is  to  creating  a  presijmption  in  favor  of  parole,  especially  when 
the  sentencing  provisions  operate  to  make  prisoners  eligible  for 
parole  at  a  very  early  date.   The  Board  accepts  (without  enthusiasm) 
the  nearly  universal  early  parole  eligibility  date,  but  it  feels  that  the 
presumption  in  favor  of  parole  at  the  earliest  time  would  spark  a  flood 
of  litigation,  and  that  such  a  provision  "would  appear  to  impugn  the 
competence  and  professional  ability  of  the  Parole  Board  to  formulate 
policy  and  criteria  for  release  on  parole."   It  also  opposes  any  limits 
on  its  power  to  set  parole  conditions,  to  deny  a  parolee  credit  for 
time  spent  on  parole  before  revocation,  or  to  decide  when  a  period  of 
parole  should  run  concurrently  T'ith  other  sentences.   Nor  does  it  favor 
the  provisions  of  §3403  which  shorten  the  period  of  time  a  parolee  must 
serve  on  parole. 

The  issues  raised  by  the  provisions  of  the  proposed  Code  that 
relate  to  parole  and  sentencing  are  too  complex  for  adequate  discussion 
here,  but  a  general  observation  should  be  made.   Some  attempt  to  place 
limitations  upon  sentencing  and  parole  discretion  is  long  overdue. 
Parole  Board  members  themselves  frequently  cite  disparity  in  sentencing 
as  one  of  their  greatest  problems,  and  the  proposed  Code  would  actually 
place  more  stringent  controls  upon  judicial  sentencing  discretion  than 
than  upon  the  Parole  Board's  discrer^-^".   Congress  could  change  the 
language  of  the  parole  sections  to  meet  some  of  the  Board's  objections, 
or  raise  the  penalty  levels  generally  to  satisfy  law  enforcement  agencies 
or  public  opinion,  without  abandoning  the  key  requirement  that  both 


1422 


judges  and  the  Parole  Board  give  reasoned  justifications  for  their 
discretionary  decisions. 

III.   Recommendations  and  Discussion 

A.   The  United  States  Board  of  Parole  should  state  reasons  for 
denying  parole,  and  should  be  provided  with  sufficient  additional 
staff  to  enable  it  to  do  so  without  delaying  the  announcement  of  the 
result  to  the  prisoner.   The  Board  should  state  its  reasons  for  grant- 
ing parole  in  cases  which  involve  issues  of  general  importance  or 
which  have  aroused  unusual  public  interest.  Where  appropriate,  a 
decision  in  a  particular  case  could  be  used  as  a  vehicle  for  stating 
Board  policy  in  dealing  with  a  recurring  situation.   Board  decisions 
and  opinions  should  be  treated  as  public  records,  as  required  by  the 
Information  Act. 

Discussion 
Giving  reasons  for  denying  parole  is  desirable  for  both  re- 
habilitational  and  legal  reasons.   A  prisoner  may  feel  less  resentful 
of  a  negative  decision  if  he  knows  the  reasons  for  it,  and  in  planning 
his  activities  in  the  institution  he  ought  to  understand  clearly  what 
will  help  him  to  obtain  an  early  parole.   When  the  nature  of  his  crime 
is  such  that  early  parole  is  not  likely  in  any  event,  he  should  be 
protected  from  unrealistic  hopes  that  can  only  lead  to  disappointment 
and  bitterness.   All  this  is  the  job  of  a  prison  counselor  in  any  case, 
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but  the  Parole  Board  can  make  that  job  much  easier  by  formally  stating 
its  reasons. 

From  the  legal  standpoint,  requiring  a  statement  of  reasons  makes 
it  possible  to  check  abuse  or  error.   There  is  no  way  to  discover 
if  the  Board  is  denying  parole  for  an  unconstitutional  or  improper 
reason  if  the  Board  never  gives  reasons  for  its  decisions.   It  is  not 
to  impugn  the  good  faith  or  competence  of  the  Board  to  suggest  the 
possibility  that  in  some  cases  it  might  rely  on  reasons  for  denying 
parole  that  the  courts  would  feel  were  improper  or  unconstitutional 
if  they  knew  of  them. 

Some  state  parole  boards  give  reasons  for  their  decisions  now. 
A  recent  New  Jersey  Supreme  Court  decision  held  that  that  state's 
board  must  explain  its  reasons  for  denying  parole.   [Monks  v.  State 
Parole  Board,   277  A. 2d  193  (N.J.  1971).]   The  Pennsylvania  Parole 
Board  has  given  a  brief  written  statement  of  reasons  for  years,  and 
some  other  state  boards  explain  their  decision  orally  to  the  prisoner 
immediately  after  the  hearing.   This  latter  method  is  probably  the 
best  when  it  is  possible  to  have  sufficient  members  of  the  Board 
present  at  the  hearing  to  make  an  immediate  decision.   Unfortunately, 
the  federal  Board  could  not  do  this  unless  it  were  greatly  enlarged 
and  divided  into  regional  panels,  a  change  which  would  create  new 
problems  in  the  area  of  consistency  of  decisions  and  overall  coordination. 
Hence,  at  present,  the  realistic  issue  is  whether  written  reasons  should 
be  given. 
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There  are  three  pitfalls  to  be  avoided  in  the  giving  of 
reasons.   First,  it  would  be  disastrous  to  introduce  any  further 
delay  into  parole  decision-making.   One  of  the  most  frequent  criticisms 
of  the  Board  today  is  that  it  keeps  prisoners  in  suspense  for  too 
long.   It  would  be  better  not  to  give  reasons  at  all  than  to  give  them 
and  spend  weeks  or  months  drafting  them.   Second,  it  is  vital  that 
the  reasons  be  written  to  give  the  prisoner  a  fair  and  candid  statement 
of  why  he  is  not  being  paroled,  and  not  merely  to  satisfy  the  courts. 
Nothing  would  be  gained  by  giving  reasons  if  the  Board  retained  a  legal 
staff  to  draft  them  with  an  eye  to  justifying  the  decision  in  the 
event  of  litigation.   The  Board  must  state  why  it  is  denying  parole, 
and  not  necessarily  how  it  feels  the  denial  might  be  most  persuasively 
Justified  in  court.   Third,  the  reasons  must  be  reasonably  specific. 
It  does  no  good  to  tell  a  prisoner  he  is  being  denied  parole  because 
he  is  a  danger  to  society  unless  he  is  told  why  he  is  so  regarded,  and 
whether  there  is  anything  he  can  do  to  convince  the  Board  otherwise. 

Accomplishing  these  goals  will  require  the  whole-hearted 
cooperation  of  the  Board,  and  hence  it  is  pleasing  to  note  that  giving 
reasons  seems  to  be  an  idea  whose  time  has  come.  The  Board  has  been 
studying  the  idea  independently,  and  Chairman  Reed  informs  me  that 
reasons  can  be  given  if  the  Board  is  given  additional  parole  analysts, 
not  necessarily  legally  trained,  to  assist  the  members  in  drafting  and 
agreeing  upon  the  statements. 

Although  it  would  be  neither  necessary  nor  desirable  for 
the  Board  to  go  to  the  effort  of  giving  reasons  for  its  decision  to 
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grant  parole  In  every  case,  in  certain  cases  it  would  be  very  helpful 
to  do  so.   When  a  particular  case  has  attracted  unusual  public  attention, 
it  is  in  the  Board's  own  interest  to  furnish  a  reasoned  justification 
for  the  decision  to  parole.   At  the  present  time,  the  Chairman  some- 
times responds  to  letters  critical  of  a  particular  action  by  giving 
what  amounts  to  a  statement  of  reasons.   When  a  decision  to  grant  parole 
reflects  agreement  on  a  question  of  policy  on  an  issue  of  recurring 
Importance,  it  is  also  desirable  to  state  that  policy  so  that  prisoners 
and  other  persons  may  become  aware  of  it.   By  this  means,  the  Board's 
en  banc  procedure  could  be  used  to  promulgate  standards  on  a  case- 
by-case  basis.   I  do  not  believe  that  the  Board  can  be  expected  to 
produce  formulae  that  can  be  applied  mechanically  to  cases  to  produce 
the  "correct"  prison  term,  but  many  cases  today  appear  to  be  decided 
at  least  in  part  on  the  basis  of  general  policies  upon  which  Board 
members  are  agreed.   Where  this  is  the  case,  the  next  step  should  be 
to  state  those  policies  formally  and  publicly.   Then,  the  Board  can 
strive  to  develop  general  policies  in  areas  where  agreement  does  not 
presently  exist,  in  the  interest  of  providing  equal  justice  for  like 
cases. 

To  be  useful,  Board  opinions  and  statements  of  policy  ought 
to  be  publicly  available,  as  the  Information  Act  (5  U.S.C.  §552) 
requires,  and  they  should  also  be  available  in  the  prisons.   The  goal 
is  of  course  to  publicize  Board  policy,  and  not  the  details  of  particular 
prisoners'  private  lives.   Names  or  identifying  details  could  be  omitted 
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or  disguised  whenever  it  is  necessary  to  do  so  to  protect  personal 
privacy  or  to  assist  a  parolee's  rehabilitation. 

B.   The  Board  should  continually  review  its  operating  procedures 
to  ensure  that  parole  decisions  are  made  and  announced  as  promptly 
as  possible. 

Discussion 

Everyone  involved  in  parole  agrees  upon  the  importance  of 
prompt  decisions,  but  there  is  considerable  disagreement  over  methods. 
In  the  recent  past,  the  Board  experimented  with  a  procedure  which  allowed 
practically  immediate  announcement  of  the  result.   The  member  conducting 
hearings  simply  telephoned  another  member  in  Washington  at  the  end  of  the 
day  to  obtain  approval  of  his  decisions.  Where  the  two  could  reach 
agreement  in  this  fashion,  the  prisoner  could  be  informed  the  next  day 
of  their  decision.   It  is  somewhat  more  difficult  to  employ  this  method 
when  an  examiner  conducts  the  hearings,  and  in  any  event  the  Board  has 
decided  that  it  needs  more  time  for  consideration.   Some  observers  feel 
that  the  practice  of  telephone  consultation  had  advantages  that  more  than 
compensated  for  its  disadvantages,  but  it  would  be  difficult  to  insist 
that  the  Board  reinstate  a  procedure  that  it  considers,  after  a  fair 
trial,  to  be  unworkable. 

Without  sacrificing  the  opportunity  for  thorough  and  unhurried 
consideration  of  the  case,  however,  it  may  be  possible  to  speed  disposi- 
tions.  At  parole  hearings  I  attended,  I  observed  that  a  secretary  was 
present  to  make  a  shorthand  record  of  the  hearing  and  to  take  down  the 
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examiner's  dictated  summary.   When  the  examiner  returned  to  Washington 
after  two  weeks  of  hearings,  the  secretary  then  transcribed  the  summaries 
arri  «nt  them  on  to  the  Board.   If  the  examiner  had  simply  dictated 
the  summaries  into  a  recorder,  the  tapes  could  have  been  sent  to 
Washington  each  day  and  typed  Immediately,  saving  up  to  two  weeks  in 
time.   Possibly  there  are  other  mechanical  bottlenecks  that  could  be 
eliminated  or  alleviated.   I  do  not  mean  to  imply  that  the  Board  has 
ignored  the  problem  of  promptness.   The  members  regularly  meet  to  dis- 
cuss problems  of  delay,  and  the  Board's  record  in  this  respect 
would  compare  favorably  with  that  of  other  agencies  or  courts. 
Moreover,  some  delays  are  caused  by  commendable  procedural  innova- 
tions such  as  the  Washington  Review  Hearings.   The  problem,  however, 
is  one  that  requires  constant  attention. 

C.   The  Board  and  the  Bureau  of  Prisons  should  develop  new  regulations 
regarding  confidentiality  of  records  with  the  goal  of  allowing  prisoners 
and  parolees  to  have  access  to  material  in  their  own  files  except 
where  com.pelllng  considerations  require  confidentiality  in  specific 
instances. 

Discussion 
The  Board  and  the  Bureau  of  Prisons  quite  properly  protect 
the  privacy  of  persons  in  federal  custody  by  restricting  access  to 
institutional  files.   Entirely  different  considerations  come  into 
play,  however,  when  the  prisoner  (or  his  duly  authorized  representative) 
wishes  to  S3e  material  in  the  file  in  order  to  dispute  its  accuracy 
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or  materiality.  Anyone  would  feel  uneasy  at  having  his  liberty  depend 
upon  secret  documents  which  might  contain  inaccurate  or  misleading 
information.  Yet  present  Board  rules  and  practices  grant  prisoners 
no  right  to  see  the  crucial  information  bearing  upon  parole  decisions. 
There  may  be  persuasive  grounds  for  withholding  some  information,  but 
I  am  aware  of  no  justification  for  withholding  practically  everything. 

Perhaps  the  problem  of  access  can  be  clarified  by  giving 
examples  of  the  type  of  information  relevant  to  parole  that  may  be 
found  in  the  institutional  file: 

(1)  Psychiatric  and  psychological  reports  and  test  scores. 

No  one  would  argue  that  prisoners  ought  to  be  kept  completely  ignorant 
of  these  matters,  but  arguably  the  institution's  professional  staff 
should  decide  how  much  to  disclose  in  each  case  and  how  to  disclose 
it  so  as  to  avoid  harming  the  prisoner  himself.  Reports  might  be 
more  guarded  and  less  complete  if  they  had  to  be  shown  to  the  subjects 
in  all  cases.   On  the  other  hand,  a  psychiatrist  is  as  capable  of 
writing  an  inaccurate  or  biased  report  as  anyone  else,  and  the  prisoner 
might  want  to  challenge  what  is  being  written  about  him. 

(2)  Institutional  progress  reports.  As  a  rule,  prison 
counselors  discuss  these  reports  with  the  prisoners,  who  in  any 
event  are  likely  to  know  if  they  have  been  cited  for  disciplinary 
violations  or  if  they  have  a  good  work  record.   Still,  it  is  just 
what  the  prisoner  does  not  know  that  may  hurt  him.   The  very  counselor 
who,  through  confusion  or  otherwise,  misdescribes  someone's  institu- 
tional performance  may  neglect  to  discuss  the  points  completely  with 
his  subject. 
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(3)   Statements  from  relatives  or  acquaintances  of  the  prisoner, 
which  may  tend  either  to  support  or  oppose  parole.   Persons  are  more 
likely  to  submit  frank  or  negative  statements  about  someone  they 
know  if  they  believe  that  their  statements  will  be  kept  confidential. 
Of  course,  such  statements  may  also  be  inaccurate  or  malicious,  and 
secrecy  may  protect  error  rather  than  truth. 

(A)   The  presentence  report  from  the  trial  court,  if  one  was 
made.  Under  present  federal  rules,  this  report  or  portions  of  it 
may  or  may  not  be  shown  to  the  defendant  or  defense  attorney  in  the 
discretion  of  the  judge.   The  arguments  on  both  sides  of  the  confi- 
dentiality issue  here  are  basically  the  same  as  with  the  items  previously 
discussed. 

(5)   Statements  from  law  enforcement  agencies  describing 
the  prisoner's  alleged  background  in  crime.  An  outstanding  example 
of  this  type  of  information  is  the  "Organized  Crime  Reports"  filed 
by  the  Criminal  Divisioi,  of  the  Department  of  Justice  in  the  cases 
of  prisoners  believed  to  be  major  figures  in  organized  crime.   The 
Board  understandably  takes  these  reports  very  seriously,  because  members. 
of  professional  criminal  organizations  are  extremely  poor  parole  risks. 
The  Department  of  Justice  does  not  want  these  reports  disclosed  to 
their  subjects,  because  it  wishes  to  protect  its  sources  of  information 
from  exposure  or  retaliation.   On  the  other  hand,  the  reports  typically 
allege  criminal  behavior  that  has  never  been  proved  in  court.   It  is 
not  easy  to  justify  reliance  on  this  type  of  information  in  any  case. 
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and  the  difficulty  is  all  the  greater  when  the  subject  of  the  report 
is  not  even  told  what  is  in  it. 

The  present  raembers  of  the  Parole  Board  unanimously  and 
vigorously  oppose  granting  inmates  or  parolees  free  access  to  the 
information  in  their  parole  files,  and  so  far  their  position  has  not 
been  successfully  challenged  in  court.   I  do  not  believe,  however,  that 
the  Board  has  as  yet  given  adequate  consideration  to  possible  inter- 
mediate steps  that  would  at  least  to  some  degree  provide  persons  with 
access  to  the  crucial  material  without  ignoring  other  considerations. 
Most  files  do  not  seem  to  contain  information  that  should  not  be  dis- 
closed, and  many  inmates  are  already  aware,  by  one  means  or  another, 
of  the  contents  of  their  own  files.   In  cooperation  with  the  Bureau 
of  Prisons  (which  maintains  the  files  used  by  the  Board)  ,  the  Board  could 
devise  instructions  to  prison  counselors  setting  guidelines  for  dis- 
closing material  relevant  to  the  parole  decision  to  inmates,  based 
on  the  principle  that  disclosure  should  be  made  except  where  compelling 
considerations  require  otherwise.   Finally,  in  my  opinion  a  prisoner 
or  parolee  should  always  be  informed  fully  of  any  material  accusing 
him  of  criminal  activity  so  that  he  can  present  his  own  version  of  the 
facts.   The  Board  cannot  conduct  a  trial  on  every  factual  allegation 
in  the  record,  but  it  should  make  its  overall  assessment  with  a  full 
understanding  of  what  is  conceded  and  what  is  disputed. 

D.   The  Board  should  revise  its  revocation  hearing  procedures  to  provide; 
(1)   that  the  parolee  may  have  a  local  revocation  hearing  whenever 
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parole  violation  charges  are  substantially  in  dispute;   (2)  that 
disputed  violation  charges  should  be  proved,  wherever  possible,  by  ^^1P 
testimony  of  witnesses  appearing  in  person  at  the  hearing;   (3)  thpf 
the  parolee  or  his  attorney  mav  hear  the  testimony  of  witnesses  and 
have  a  reasonable  opportunity  to  cross-examine  them,  subject  to  thP 
approval  of  the  presiding  member  or  examiner;   (4)   that  the  parol pp 
or  his  attorney  may  examine  any  written  statements  or  documentary  evi- 
dence that  may  be  relied  upon  bv  the  Board  in  deciding  whether  to  revoke 

P^^°^^^ (5)  that  the  parolee  or  his  attorney  shall  be  provided  a  copy 

of  the  hearing  officer's  summary  and  recommendations  and  shall,  upon 
request,  have  a  reasonable  opportunity  to  respond  in  writing;  and 
(6)  that  any  order  revoking  parole  shall  state  the  findings  and  reasons 
that  support  the  Board's  action. 

Discussion 
The  institution  of  the  local  revocation  hearing  and  the  recent 
statutory  provision  for  appointed  counsel  have  already  greatly  im- 
proved the  revocation  process,  but  considerably  greater  protections 
could  be  given  the  parolee  without  unduly  burdening  the  Board.   Presently, 
the  Board's  stated  policy  is  to  grant  a  local  hearing  only  when  the 
parolee  does  not  admit  arryr  violation  of  his  parole  conditions,  or  an^ 
criminal  conviction,  including  traffic  offenses.   The  parolee  who 
admits  a  violation,  however,  may  request  a  "postponed  preliminary 
Interview",  at  which  he  may  appear  with  counsel  to  argue  that,  not- 
withstanding the  violation,  he  should  be  reinstated  to  parole  supervision. 
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The  primary  difference  between  a  postponed  preliminary  interview  and 
a  local  revocation  hearing  is  that  the  former  is  conducted  by  the 
Probation  Officer  who  probably  preferred  the  charges  in  the  first- 
place,  and  the  latter  is  conducted  by  a  Board  member  or  examiner  from 
Washington.   The  Board  makes  the  eventual  decision  in  any  case,  by  its 
normal  voting  procedures.   Probation  Officers  could  lawfully  conduct 
all  local  hearings,  but  the  Board  feels  that  its  own  personnel  should 
preside  over  serious  factual  disputes.   It  does  not  grant  local  hearings 
in  all  cases  because  of  the  expense  and  time  involved,  and  because  many 
or  most  revocations  are  based  primarily  on  undisputed  facts.   For 
example,  a  parolee  who  has  been  convicted  of  a  crime  while  on  parole 
may  not  relitigate  the  matter  in  his  revocation  hearing. 

The  problem  at  which  the  first  part  of  this  recommendation  is 
directed  arises  when  the  parolee  admits  a  "technical"  violation,  or  a 
very  minor  conviction,  but  his  liberty  is  actually  in  jeopardy  because 
of  more  serious  allegations  which  he  desires  to  dispute  with  witnesses 
in  a  local  hearing.   The  rules  deny  him  a  local  revocation  hearing,  and 
the  postponed  preliminary  interview  is  not  designed  or  intended  to 
resolve  basic  factual  disputes.   I  do  not  know  how  frequently  this 
situation  arises  in  practice,  but  the  conditions  of  parole  are 
sufficiently  strict  that  it  could  arise  fairly  often.   I  am  informed 
that  in  practice  the  Board  does  grant  local  hearings  sometimes  in 
circumstances  of  this  type,  but  the  rules  themselves  do  not  reflect 
any  such  flexibility.   A  revised  rule  or  policy  statement  should  pro- 
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vide  for  a  local  hearing  whenever  revocation  is  not  clearly  justified 
on  the  basis  of  admitted  violations  or  criminal  convictions  of  a  serious 
nature. 

Undoubtedly  the  most  serious  defect  in  the  present  procedure 
is  that  the  parolee  and  his  counsel  are  not  permitted  to  hear  the  testi- 
mony of  adverse  witnesses  or  to  cross-examine  them,  or  even  to  examine 
the  written  statements  of  witnesses  who  do  not  appear  in  person.  Members 
of  the  Board  and  the  General  Counsel  defended  the  practice  of  secrecy 
to  me  on  the  ground  that  the  "warrant  application,"  which  is  given  to 
the  parolee,  states  the  charges  and  the  evidence  in  sufficient  detail 
to  pemit  the  preparation  of  an  effective  defense.  Moreover,  they 
pointed  out,  the  Board  members  and  staff  examine  the  evidence  care- 
fully before  issuing  a  warrant  or  ordering  a  revocation.   This  position 
does  not  explain,  however,  what  harm  would  be  done  by  allowing  the 
parolee  or  his  attorney  to  see  and  hear  the  evidence  so  he  can  challenge 
statements  that  he  believes  to  be  inaccurate.   If  the  warrant  applica- 
tion does  not  state  all  the  relevant  details,  then  the  parolee  needs  to 
see  the  evidence.   If  it  does,  then  no  harm  is  done  by  showing  him  the 
evidence.  No  one  contends  that  secrecy  at  this  stage  is  justified 
by  a  need  to  protect  informers  from  reprisal,  or  anything  else  of  the 
sort. 

Having  the  key  witnesses  testify  in  person  whenever  possible, 
and  permitting  them  to  be  cross-examined,  may  result  in  longer  hearings. 
This  fact  is  not  in  itself  determinative,  of  course,  because  the  parolee 
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has  a  great  deal  at  stake  and  he  is  entitled  to  a  fair  opportunity  to 

dispute  the  charges.   In  any  event,  it  is  by  no  means  necessary  for 

the  hearing  officer  to  tolerate  delaying  tactics,  or  to  listen  to 

lengthy  speeches  or  repetitive  cross-examination.   When  the  United 

States  Court  of  Appeals  for  the  Second  Circuit  held  that  parolees  have 

a  constitutional  right  to  the  assistance  of  counsel  in  state  parole 

revocation  proceedings,  it  took  up  a  suggestion  by  Professor  Kenneth 

C.  Davis  (See  Davis,  Administrative  Law  Treatise.  1970  Supplement 

357-58) ,  and  described  the  proper  role  for  counsel  at  the  hearing  in 

the  following  terms: 

We  stress  once  again  that  the  participation  of  the  lawyer 
at  a  parole  hearing  should  be  limited  to  investigating  and 
explicating  to  the  board,  evidence  bearing  on  the 
occurrence  or  nonoccurrence  of  events  during  the  parolee's 
period  of  release  and  their  significance,  provided  these  are 
relevant  to  the  disposition  of  the  prisoner's  case.   Counsel 
should  not  be  permitted  to  employ  trial  tactics  utilized  in 
an  adversary  context.   For  example,  he  should  not  employ  as 
his  forensic  text  the  parolee's  entire  life  history  prior  to 
his  release  on  parole.   Nor  is  it  counsel's  function  by  cajolery 
or  blandishment  or  oratory  to  interfere  with  the  Board's 
judgment  in  applying  its  special  expertise  to  the  facts  of  the 
case  at  hand.   We  emphatically  stress  that  our  decision  does  not 
detract  in  the  least  from  the  Board's  power  to  limit  counsel's 
participation  in  revocation  proceedings  so  that  parole 
hearings  do  not  become  legal  battles.   Counsel's  proper  role 
is  to  assist  the  Board,  not  to  impede  it,  and  the  Board  may 
take  appropriate  measures  to  assure  that  the  counsel  appreciates 
his  limited  role  and  presents  his  client's  case  accordingly. 
Bey  V.  Connecticut  State  Bd.  of  Parole.  443  F.2d  1079, 
1089  (2d  Cir.  1971),  dismissed  as  moot,  92  Sup.Ct.  196  (1971). 

In  keeping  with  a  policy  favoring  full  disclosure,  I  recommend 
that  a  copy  of  the  hearing  officer's  summary  and  recommendations  be  made 
available  to  the  parolee  or  counsel,  and  a  reasonable  opportunity  given 
for  response.   Strict  time  limitations  could  be  imposed  to  curtail 
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unnecessary  detail  at  this  point,  and  in  any  event  it  seems  reasonable 
to  suppose  on  the  basis  of  recent  history  that  relatively  few  revocations 
will  be  fought  with  every  weapon  available  to  the  defense.   Finally, 
any  order  revoking  parole  should  state  the  Board's  findings  on 
each  violation  charged  and  the  reasons  for  returning  the  parolee  to 
prison.   The  Board  presently  states  such  findings  and  reasons  for 
its  own  use,  and  there  is  no  apparent  obstacle  to  stating  them 
publicly,  for  the  record. 

E.   A  Joint  Committee  should  be  formed  of  representatives  from  the 
Parole  Board,  the  Bureau  of  Prisons,  and  the  Judicial  Conference. 
The  Committee  should  be  directed  to  prepare  proposals  for  legislation 
and  for  administrative  reform  concerning:   (1)  improving  both  pre-release 
planning  and  post-release  supervision  for  parolees;  and  (2)  providing 
legal  services  for  prisoners. 

Discussion 
Responsibility  for  parole  release  and  supervision  is  frag- 
mented.  The  Parole  Board  decides  when  to  grant  or  revoke  parole,  but 
the  Bureau  of  Prisons  assists  inmates  in  making  adequate  release 
plans  (including  finding  employment),  and  the  United  States  Probation 
Service  supervises  and  assists  parolees  after  release.   Because  the 
Probation  Officers  are  primarily  responsible  to  the  District  Judges, 
they  are  not  always  able  to  give  a  high  priority  to  their  duties  as 
parole  agents.   In  any  event,  resources  are  scarce,  and  both  prison 
counselors  and  probation  officers  often  have  heavy  caseloads.   The 
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result  is  that  persons  remain  In  prison  who  could  be  paroled  If  they 
had  sufficient  assistance  In  making  release  plans,  and  If  the  Board 
felt  confident  that  they  would  be  adequately  supervised  and  assisted 
in  the  community. 

Public  figures  of  all  political  persuasions  currently  profess 
a  strong  Interest  In  prison  and  parole  reform,  and  It  may  be  that 
they  are  even  willing  to  provide  the  funds  to  make  It  a  reality. 
Individual  agencies  make  their  own  plans  and  proposals,  of  course,  but 
there  is  a  need  for  overall  planning,  and  proposals  with  broad  inter- 
agency support  may  meet  with  more  success  in  Congress. 

The  need  of  prisoners  for  legal  services  is  not  restricted  to 
matters  pertaining  to  parole.   A  prison  legal  adviser  could  assist 
inmates  in  preparing  petitions  for  Judicial  relief  (thus  aiding  the 
courts  as  well  as  the  inmate) ,  protect  inmates  from  unlawful  or 
arbitrary  treatment  by  prison  officials,  and  bring  relevant  legal  or 
factual  arguments  to  the  attention  of  the  Parole  Board.  He  could  assist 
prisoners,  in  appropriate  cases,  to  take  advantage  of  important  pro- 
cedural safeguards  such  as  the  Washington  Review  Hearings.   This  is  not 
to  say  that  It  would  be  necessary  or  desirable  to  permit  or  require 
attorneys  to  attend  parole  hearings.  The  parole  hearing  or  interview 
Is  the  Board's  only  opportunity  to  discuss  the  case  with  the  prisoner, 
and  any  change  that  tended  to  convert  it  into  a  more  formal  proceeding 
might  simply  reduce  its  value.   Unlike  the  contested  revocation  hearing, 
it  does  not  exist  to  resolve  specific  disputed  factual  charges  on  the 
basis  of  evidence.  Counsel  could  provide  effective  assistance  by  adding 
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a  written  statement  or  argument  to  the  file  when  he  has  something 
important  to  say.   Prisoners  who  have  retained  counsel  may  now  have 
the  benefit  of  this  type  of  assistance,  and  there  is  no  persuasive 
reason  (beyond  financial  considerations)  for  not  providing  similar 
assistance  to  indigents. 

F.   The  independence  of  the  Parole  Board  should  be  strengthened  bv 
legislation.   The  Board  should  be  removed  from  the  Department  of 
Justice  and  reconstituted  as  an  independent  agency  or  commission. 
Congress  should  also  consider  lengthening  the  terms  of  Board  members. 
and  requiring  that  a  balance  of  the  political  parties  be  maintained 
in  appointments. 

Discussion 
Like  other  federal  and  state  agencies,  the  United  States  Board 
of  Parole  is  inherently  subject  to  political  influence.   One  must 
have  political  support  to  be  appointed  to  the  Board  in  the  first 
place,  and  one  must  retain  that  supporc  to  be  reappointed  or  reconfirmed 
for  another  six-year  term.   In  addition,  the  Board's  budget  is  subject 
to  the  approval  of  the  Department  of  Justice,  not  to  mention  the 
Congress,  and  its  members'  salaries  are  fixed  by  administrative  regu- 
lation rather  than  by  statute.   Representatives  of  the  Department  of 
Justice  appear  before  the  Board  as  "litigants,"  to  seek  or  to  oppose 
parole  for  particular  prisoners,  while  at  the  same  time  the  Attorney 
General  is  the  administrative  superior  of  the  Board  and  recommends 
the  appointment  and  reappointment  of  its  members.   In  addition,  it  is 
not  unusual  for  a  Congressman  or  Senator  to  inquire  into  the  status 
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of  a  particular  case.   Many  federal  prisoners  are  notorious,  and  some 
have  considerable  local,  or  even  national,  reputation  and  connections. 

Vulnerability  to  political  pressure  is  a  common  problem  with 
administrative  agencies,  of  course,  since  their  members  do  not  have 
the  life  tenure  and  other  protections  granted  federal  judges.   Nor 
is  it  altogether  an  evil  for  agency  heads  to  be  held  to  account  for 
their  decisions  by  elected  representatives  of  the  public.   The  Board's 
situation  is  different  from  that  of  many  agencies  in  two  respects, 
however:   First,  it  is  incorporated  within  a  cabinet  department,  and 
second,  its  members  are  particularly  dependent  upon  reappointment. 
It  has  often  been  observed,  and  as  frequently  deplored,  that  federal 
regulators  tend  to  retire  to  well-paid  positions  in  the  industries  they 
had  previously  been  charged  with  regulating.   Due  to  the  nature  of  the 
clientele,  this  option  is  not  generally  open  to  retiring  members  of 
the  Parole  Board.   They  come  primarily  from  positions  in  state  or 
federal  correctional  agencies  to  which  it  is  not  always  easy  to  return. 
Appointment  to  the  Parole  Board  is  thus  frequently  a  dead  end,  a  cir- 
cumstance which  removes  one  influence  and  strengthens  another.  Any 
Board  member  who  is  not  near  retirement  age  is  bound  to  be  deeply 
concerned  with  being  reappointed. 

I  do  not  mean  to  suggest  that  politicians  are  constantly 
threatening  Board  members  with  retaliation,  or  that  the  members  them- 
selves lack  the  courage  to  decide  cases  on  the  merits.   On  the  contrary, 
the  members  whom  I  have  been  able  to  interview  impressed  me  as  having 
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more  than  their  share  of  personal  integrity.   Moreover,  the  practice 
of  deciding  important  or  controversial  cases  in  en   banc  confidential 
sessions  gives  a  measure  of  protection  to  any  individual  member  who 
is  under  pressure.   Yet  it  may  be  worth  considering  additional  measures 
to  protect  the  Board's  independence. 

First,  it  would  be  simple  and  inexpensive  to  remove  the 
Board  from  the  Department  of  Justice  and  establish  it  as  an  in- 
dependent agency  or  commission.   A  previous  Attorney  General  offered 
to  support  the  Board  in  obtaining  the  necessary  legislation  to  achieve 
independence,  but  the  Board  was  unwilling  to  take  the  lead  in  so  political 
an  undertaking.   The  entire  purpose  of  formal  independence  would  be 
to  protect  the  Board  from  real  or  suspected  political  influence,  but, 
ironically,  lobbying  to  obtain  that  independence  might  have  the 
opposite  effect.   If  the  change  to  full  independence  is  to  be  made, 
it  must  be  strongly  supported  by  some  other  agency. 

Second,  members  might  be  given  more  security  of  tenure.   I 
do  not  favor  life  tenure  for  Parole  Board  members  (or  for  judges,  if 
it  comes  to  that) ,  but  I  would  support  a  single  term  of  twelve 
years,  perhaps  without  possibility  of  reappointment.   Alternatively 
or  additionally,  some  provision  for  partial  retirement  benefits  might 
be  made  for  non-reappointed  members.   At  the  present  time  I  offer 
this  proposal  only  as  a  basis  for  further  discussion,  because  I  presume 
that  the  members  of  the  Administrative  Conference  have  their  own  views 
concerning  the  appropriate  terms  of  appointment  for  federal  agency 
members. 


95-262  O  -  73  -  pt.  7B  --  36 
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Finally,  political  influence  in  the  selection  of  Board 
members  is  inevitable  in  our  system,  and  perhaps  the  best  solution 
is  to  recognize  this  fact  frankly  and  require  that  the  Board  be  bi- 
partisan. Although  a  Republican's  parole  philosophy  will  not 
necessarily  be  different  from  a  Democrat's,  maintaining  a  balance 
of  the  parties  in  appointments  contributes  to  the  Board's  independence 
of  whatever  Administration  is  in  power.  Although  there  is  a  tradi- 
tion of  minority  power  representation  on  the  Board,  that  tradition 
is  insecure  and  not  universally  acknowledged. 
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Appendix  A.   U.S.  Parole  Board  Standards  and  Forms 

GENERAL  FACTORS  IN  PAROLE  SELECTION 

The  grant  of  parole  rests  in  the  discretion  of  the  United 
States  Board  of  Parole.   In  general  it  is  granted,  when  in  the 
judgment  of  the  Board,  a  prisoner  who  has  made  a  satisfactory 
adjustment  and  is  otherwise  eligible  will  avoid  further  violation 
of  law  and  when  the  factors  which  will  affect  him  and  his 
dependents  upon  release,  assure  adequate  public  security.   These 
factors  vary  in  every  case.   The  Board  evaluates  each  case  on  its 
merits  and  acts  as  its  judgment  indicates  to  grant  or  to  continue 
the  case. 

The  membership  of  the  Board  is  composed  of  individuals 
who  represent  various  professional  disciplines  and  experiences. 
From  this  multi-disciplined  background,  the  individual  case  is 
viewed  in  a  manner  that  will  allov;  all  pertinent  factors  to  be 
considered  and  evaluated. 

The  following  factors  are  considered  by  the  Board  in  its 
decision  making. 

A.  Sentence  Data 

(1)  Type  of  sentence 

(2)  Length  of  sentence 

(3)  Recommendations  of  Judge,  U.S.  Attorney  and  other 
responsible  officials 

B.  Facts  and  Circumstances  of  the  Offense 

(1)  Mitigating  and  aggravating  factors 

(2)  Activities  following  arrest  and  prior  to  confine- 
ment, including  adjustment  on  bond  or  probation, 
if  any 

C.  Prior  Criminal  Record 

(1)  Nature  and  pattern  of  offenses 

(2)  Adjustment  to  previous  probation,  parole,  and  con- 
finement 

(3)  Detainers 
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D.  Changes  in  Motivation  and  Behavior 

(1)  Changes  in  attitude  toward  self  and  others 

(2)  Reasons  underlying  changes 

(3)  Personal  goals  and  description  of  personal  strengths 
or  resources  available  to  maintain  irotivation  for 
law-abiding  behavior 

E.  Personal  and  Social  History 

(1)  Family  and  marital 

(2)  Intelligence  and  education 

(3)  Employment  and  military  experience 
(A)  Leisure  time 

(5)  Religion 

(6)  Physical  and  emotional  health 

F.  Institutional  Experience 

(1)  Program  goals  and  accomplishments  in  areas : 

(a)  Academic 

(b)  Vocational  education,  training  or  work  assign- 
ments 

(c)  Recreation  and  leisure  time  use 

(d)  Religion 

(e)  Therapy 

(2)  General  adjustment: 

(a)  Inter-personal  relationships  with  staff  and 
inmates 

(b)  Behavior,  including  misconduct 

(3)  Physical  and  emotional  health,  and  treatment 

G.  Community  Resources,  Including  Release  Plans 

(1)  Residence;  live  alone,  with  family,  or  others 

(2)  Employment,  training,  or  academic  education 

(3)  Special  needs  and  resources  to  meet  them 

H.   Use  of  Scientific  Data  and  Tools 

(1)  Psychological  and  psychiatric  evaluations 

(2)  Pertinent  data  from  the  uniform  parole  reporting 
system 

(3)  Other  statistical  data 
(A)   Standardized  tests 


{Rules  of  the  United  States  Board  of  Parole,  pp.  lA-16  (1971).] 
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Parole  Form  F-2 
(Temporary  Revision) 
February  1971 

UNITED  STATES  DEPAUTMENT  OF  JUSTICE 

United  Slates  Hoard  of  Parole 

Washinpton,  U.  C.  20537 

REVOCATION  HEARING  ELECTION  FORM 

LOCAL   HEARING 

The  Rules  of  the  Board  of  Parole  provide  that  an  alleged  parole  or  mandatory-release  violator 
shall  be  alTorded  a  preliminary  interview  by  an  oflicinl  designated  by  the  Board,  and  shall  be  held  in 
custody  of  the  United  Slates  Marshal  until  the  interview  has  been  completed  and  until  further  dis- 
pdsition  is  made  by  the  Board.  The  Rules  also  provide  that,  following  the  prelimi'iary  intei-view,  the 
alleged  violator  shall  be  afforded  a  revocation  hearing  by  the  Board,  either  in  a  Federal  institution  or 
in  tlie  community  near  the  place  of  the  alleged  violation.  If  desired,  the  alleged  violator  may  lx> 
represented  by  an  attorney  of  his  own  choosing  and/or  present  volunt-iry  witnesses  having  informa- 
tion relevant  to  the  charges.  In  all  such  caaes,  the  attorney  and  vritnesses 
must  be  notified  by  the  rlleged  violator  and  secured  at  his  o\-m 
expense. 

If  the  alleged  violator  desires  counsel  to  be  appointed  and  is  financially 
unable  to  employ  an  attorney,  he  may  request  the  United  States  district  court  in 
the  district  where  the  revocation  hearing  is  to  be  held,  to  appoint  an  attorney. 
Counsel  may  be  appointed  if  it  is  found  that  the  interests  of  justice  require 
such  appointment  and  that  the  alleged  violator  is  financially  unable  to  employ 
counsel  of  his  own  choosing. 

The  following  procedures  will  govern  the  preliminao'  interviews  and  local  revocation  hearings: 

1.  Return  to  a  Federal  Ivsiitution.  The  prisoner  will  be  returned  to  a  Federal  institution  where 
he  will  receive  a  revocation  hearing  if  he  admits  or  does  not  dony  that  he  is  guilty  of  violating 
the  conditions  of  his  release,  or  if  he  has  been  convicted  of  violating  the  law  since  his  release. 
He  will  also  be  returned  to  a  Federal  institution  even  though  he  denys  his  guilt  if  he  requests 
that  his  revocation  hearing  be  held  in  a  Federal  institution  in.stead  of  in  the  local  community. 

2.  Postponement  of  a  Preliminary  Interview.  If  requested,  the  preliminary  interview  will  be  post- 
poned to  a  time  and  place  to  be  set  by  the  oflicial  conducting  the  interview  so  that  the  prisoner 
may  make  arrangements  for  the  appearance  of  an  attorney  and/or  witnesses  at  tliat  interview. 
Following  the  preliminary  interview,  the  prisoner  may  be  returned  to  a  Federal  institution  for 
a  revocation  hearing. 

3.  Local  Rci:ocation  Hcanng.  If  requested,  in  order  to  obtain  an  attorney  and/or  voluntary  witnesses 
who  can  present  information  relevant  to  the  alleged  charge^i  of  violation,  the  Board  may  conduct 
a  local  revocation  liearing  reasonably  near  the  iilacc  of  the  alleged  violation.  If  two  or  more  viola- 
tions are  charged,  tlic  Board  will  di-tcrmine  the  place  of  such  hearing  and  will  notify  the  alleged 
violator.  The  prisoner  is  not  enlillcd  to  a  local  revocation  hearing,  however,  if  he  admits  hj  has 
violated  any  of  the  conditions  of  his  release  or  if  he  has  been  convicted  of  violating  a  law  while 
under  super\ision. 

A  preliminary  interview  or  a  local  revoc.it  ion  hearing  will  be  ])o,ACj)oned,  ujion  rctiuest,  for  a  period 
up  lo  30  d;iys  in  order  that  the  prisoner  tnay  arrange  for  counsel  and/or  witnesses  to  appear  at  the 
interview  or  hearing.  A  postponement  Ijeyond  30  days  will  not  be  gramed  except  at  the  di.scrotion  of  the 
Board. 

NOTE:       The  rcver.sc  side  of  thi--^  form  i.s  to  be  computed  by  the  alh-ged  violator. 
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Having  read  or  been  fully  advised  of  the  Rules  of  the  Board  as  stated  on  the  face  of  this  form: 

1   I  REQUEST  THAT  I  BE  AFFORDED  A  REVOCATION  HEARING  BY  THE  BOARD  OF 
PAROLE  UPON  MY  RETURN  TO  A  FEDERAL  INSTITUTION. 

(a) I  admit  that  I  violated  one  or  more  of  the  conditions  of  my  release. 

(b) I  have  been  convicted  of  violating  the  law  while  under  supervision. 

(c) AlthouKh  I  deny  that  I  violated  any  of  the  conditions  of  my  release  and  have  not  been 

convicted  of  violating  the  law  while  under  supervision,  I  desire  to  be  returned  to  a 
Federal  institution  for  my  revocation  hearing  instead  of  receiving  a  local  revocation 
hearing  near  the  place  of  my  alleged  violation. 

2.  '  I  REQUEST  THAT  MY  PRELIMINARY  INTERVIEW  BE  POSTPONED. 

I  desire  a  postponement  of  my  preliminary  interview  in  order  to  arrange    for 

an  attorney  and /or  witnesses  to  appear  in  my  behalf  at  such  postponed 
interview  in  order  to  provide  information  bearing  on  whether  I  .'ihould  be  reinstated 
to  supervision  or  returned  to  a  Federal  institution  for  my  revocation  hearing. 

3.  I  REQUEST  A  LOCAL  REVOCATION  HEARING. 

I  desire  a  local  revocation  hearing  near  the  place  of  my  alleged  violation  in  order  that 

I  may  arrange  for  the  sen-ices  of  an  attorney  .-ind/or  the  appear- 
ance of  voluntary  witnc-^ses  to  present  testimony  in  my  behalf  bearing  upon  one  or 
more  of  the  parole  or  mandatovy-relcase  violations  charged.  I  deny  that  I  violated  any 
of  the  conditions  of  my  release,  and  also  deny  that  I  have  been  convicted  of  a  law  vio- 
lation while  under  supervision. 

NOTE:  Each  alleged  violator  is  to  choose  only  one  of  the  three  alternatives  listed  above,  and  indicate  ais 
choice  by  writing  his  initials  at  the  appropriate  place. 


(Si(i»lyr«  at  WilncM)  (Titit)  (Nmme)  (RcftoUr  No.) 


Instructions:  Names  and  addresses  of  attorneys  and  witnesses  are  to  be  listed  below.  Complete  this 
form  in  triplicate:  original  to  the  Board,  a  copy  to  the  Federal  institution  from  which 
the  prisoner  was  released,  and  a  copy  to  be  retained  by  the  probation  oflicer. 
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CJA  FORM  22 
(Feb.  1971) 


UNITED  STATES  DISTRICT  COURT 

for  the 

district  of 


In  the  Matter  of  Statement  of 

( Parolee 
(Mandatory  Releasee,  concerning 


Appointment  of  Counsel  under  the  Criminal  Justice  Act 

Register  No.  

U.  S.  Court  Docket  No. 


Statement  of  Parolee  or  Mandatory  Releasee 

Concerning  Appointment  of 

Counsel  under  the  Criminal  Justice  Act 


I,  ; ,  being  under  arrest  for 

alleged  violation  of  parole      )  at 


mandatory  release") 

acknowledge  the  following  to  be  true  and  correct: 

That  I  have  been  fully  advised  by  United  States 

Probation  Officer  that  I  am  charged 

with  a  parole         )  violation  or  violations  as  set 
mandatory  release) 

forth  in  the  attached  copy  of  Application  for  Warrant, 

which  has  been  read  to  me; 

That  United  States  Probation  Officer 


has  fully  explained  to  me  that  I  may  be  afforded  a  revoca- 
tion hearing  by  the  United  States  Board  of  Parole  either 


I 
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-  2  - 

locally  near  the  place  of  my  alleged  violation  at 

,  or  upon  my  return  to  a  Federal 

institution; 

That  I  have  requested  that  the  hearing  be  held 

locally;  ) 

at  a  Federal  institution;  ) 

That  United  States  Probation  Officer  


has  advised  rne  that  I  may  apply  to  the  United  States 
District  Court  for  appointment  of  counsel  to  represent 
me  at  my  revocation  hearinf;  before  a  representative  of 
the  United  States  Board  of  Parole,  and  that  such  repre- 
sentation by  counsel  will  be  furnished  to  me  if  the 
United  States  Magistrate  or  the  Court  determjnes  that 
the  interests  of  justice  so  require  and  if  the  United 
States  Magistrate  or  the  Court  also  determines  that  I  am 
financially  unable  to  obtain  attorney  representation; 

Pursuant  to  such  notification  concerning  appointment 
of  counsel, 

1.  I  do  not  wish  to  apply  to  the  District  Court 

for  appointment  of  counsel  to  represent  me  in  my  revoca- 
tion hearing. 

2.  I  wish  to  apply  to  the  District  Court  for 

appointment  of  counsel  in  my  revocation  hearjns  and  in 
connection  with  this  application  I  state  as  follows: 


1448 


-  3  - 


A.      Concerning  the   numbered   charges   on  the   United 
States   Board   of  Parole  warrant   application  attached  hereto, 
I  wish   to   contest   the   following: 
Charge  Number: 


I   do   not    contest   the    following: 


LA.6t   In  io-dt   column  all 
chafiQC.6    ijou   i'U6h   to    con- 
te.6t,    ide.ntif,ylng    eac/i 
change,   bij  thz   numbtx 
co^Ke.6ponding   to   the. 
nambe.fl   on  the  wafifiant 
appl-icat-ion. 


Il6t   -in    tz{it   column   all 
chafigei    I'ou   do    not   con- 
tat,    'idcnt-iJT^ '.  ng    each 
Tucli  cha-igc    btj   the    numbefi 
cofLficipond-ing    to    the 
numb  en.   on  the  n^afiKant 
applA-cat^on. 


B.      I    [havej    [nave   not]    oeen   convicted   of   an   offense 
since   my   release.      If   convicted: 
1.      State   the  charge: 


2.      State   the   place   of   conviction: 
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C.   In  applying  for  appointment  of  counsel  I  make 
the  following  statement  to  the  court  concerning  my  fin- 
ancial condition: 

I  am  Employed  Unemployed  

If  employed,  state  weekly  income $ 


If  self-employed  J  state  average 

weekly  income  $_ 


Cash  on  hand  and  in  bank 
Number  of  dependents  .  . 
Property  ovmed :  


I  certify  the  above  to  be  ocrrect 


(Signature  of  Appl leant  ; 
Witness : 


United  States  Probation  Officer 


Date: 


A  false  or  dishonest  answer  to  a  question  in  this  applicativMi 
may  be  punisliable  by  fine  or  imprisonment  or  botli,  (18  I'.d.'. 
1001)  . 
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Appendix  B.      Parole   Board  Statistics 

U.S.    Board  of  Parole   Biennial   Report 
Selected   Tables 


TABLE  I 


COMMITMENTS  OF  ADULT  PRISONERS  TO  DEFINITE 

SENTENCES  AND  TO  INDETERMINATE  SENTENCES, 

FISCAL  YEARS  1966  to  197  0 


Sentence  * 


1966 


1967 


1968 


1969 


1970 


Definite  7,792      7,010 

Indeterminate      1,775      2,001 
Percent  Indeter- 


minate 


18.6 


22.2 


6,905 
2,099 

22.2 


5,994 
2,265 

27.4 


5,880 
2,544 

30.2 


*Does  not  include  NARA  commitments. 


TABLE  VI 

AVERAGE  NUMBER  OF  PRISONERS  IN  FEDERAL  INSTITUTIONS, 

AND  NUMBER  OF  HEARINGS  CONDUCTED,  FISCAL  YEARS 

1966  TO  1970 


Year 


Number  of  prisoners 


Number  of  hearinRS 


1966 
1967 
1968 
1969 
1970 


22,560 
21,845 
20,337 
20,183 
20,687 


12,027 
12,271 
12,265 
12,524 
11,784 
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TABLE  VII 

DECISIONS  OF  THE  BOARD,  BY  DISPOSITION  AND  TYPE 
OF  CONSIDERATION,  FISCAL  YEAR  1970 


Type  of  decision Number 

Parole  and  reparole:  5,142 

Adults  (3,307) 

Youth  offenders  (1,506) 

Juveniles  (  299) 

Continue  to  expiration  (adults)  3,906 

Continue  for  further  review  5,902 

Revoke  or  reinstate  to  supervision  2,038 

Washington  review  hearings  65 

Appellate  reviews  *  129 

Warrant  disposition  reviews  400 

Total  decisions  17,582 

*  Includes  all  en  banc  considerations. 
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TABLE  IX 

NUMBER  AND  PERCENT  OF  ADULT  PRISONERS  PAROLED, 
FINAL  DECISIONS  ONLY,  FISCAL  YEARS  1966  TO  1970 


Continued 

to 

Percent 

Year 

Decisions 

expiration 

Paroled* 

paroled 

1966 

8,718 

5,102 

3,616 

41.5 

1967 

8,188 

3,878 

4,310 

52.6 

1968 

8,096 

4,443 

3,663 

45.2 

1969 

6,068 

2,658 

3,410 

56.2 

1970 

6,894 

3,755 

3,139 

45.5 

*  Does  not  include  decisions  to  review  at  a  later  date.  Does  not 
Include  reparoles. 
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TABLE  XII 

PAROLES  GRANTED,  ADULT  PRISONERS,  BY  TYPE  OF  OFFENSE, 
FISCAL  YEAR  1970 


Offense 

Decisions 

Paroles* 

Percent  paroled 

All  offenses 

6,894 

3.139 

45.5 

Crimes  of  force 

A69 

334 

71.2 

Drug  laws 

narcotic 
marijuana 

710 

(A30) 
(280) 

489 

(257) 
(232) 

68.9 
(59.8) 
(82.9) 

Selective  service 

370 

253 

68.4 

Counterfeiting 

265 

149 

56.2 

"White-collar"  crimes 

400 

221 

55.0 

Liquor  laws 

487 

184 

37.8 

Forgery 

491 

178 

36.3 

Auto  theft 

1,665 

594 

35.7 

Theft,  postal 

354 

124 

35.0 

Theft,  Interstate 
commerce 

185 

52 

28.1 

Immigration  laws 

372 

75 

20.2 

Other  ^ 

1,126 

486 

43.1 

*  Does  not  include  reparoles. 
1 


Includes  assault,  kidnapping,  and  robbery. 

Includes  embezzlement,  fraud,  bankruptcy,  securities,  and  income  tax 
violations. 

Includes  all  federal  offenses  not  listed  separately. 
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TABLE  XIII 


AVERAGE  SENTENCE,  AVERAGE  TIME  SERVED  AND  PERCENT 

OF  SENTENCE  SERVED  PRIOR  TO  PAROLE,  ADULT 

PAROLEES,  BY  TYPE  OF  OFFENSE,  FISCAL  YEAR  1970 


Offense 


Average  sentence 
(months) 


Time  served 
(months) 


Percent  of 
Sentence  served 


All  offenses 


Crimes  of  force 


55.1 


141.8 


Drug  laws: 
narcotic 
marijuana 

67.1 
(79. 
(55. 

7) 
8) 

Counterfeiting 

53.8 

Forgery 

48.3 

2 
White-collar   crimes 

45.6 

Selective  Service 

laws 

43.2 

Theft,   postal 

41.4 

Theft,    auto 

39.0 

Liquor    laws 

36.4 

Theft,    interstate 

36.0 

Immigration  laws 

20.1 

20.0 

47.7 

19.4 
(20.0) 
(18.8) 

17.2 

17.6 

18.3 

18.4 

14.7 

16.9 

11.0 

17.0 

7.4 


36.3 

33.2 

28.9 
(25.1) 
(33.6) 

32.0 

36.3 

40.1 

42.7 

35.5 

42.3 

41.8 

47.3 

36.7 


Includes  assault,  kidnapping  and  robbery. 

Includes  embezzlement,  fraud,  bankruptcy,  securities,  and  income 
tax  violations. 
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T^BT.K  XTV 

AVERAGE  TIME  SERVED  PRIOR  TO  PAROLE,  BY  TYPE 
OF  SENTENCE,  FISCAL  YEARS  1966  TO  1970 


Year 

Type  of  sentence 

1966 

1967 

1968 

1969 

1970 

"Regular"  adult 

17.4 

20.8 

18.1 

19.1 

20.7 

Indeterminate  sentence  * 

18.7 

20.9 

18.8 

19.0 

20.4 

Narcotic  Addict  Rehabilitation 







12.8 

14.8 

Act 

Youth  Corrections  Act 

20.1 

19.3 

20.3 

20.7 

21.7 

Juvenile  Delinquency  Act 

15.5 

16.0 

16.1 

16.0 

14.9 

*  Section  4208(a)(2),  Title  18,  U.S.C. 


TABLE  XVI 

REVOCATION  HEARINGS  WITH  ATTORNEYS  AND  WITNESSES, 
FISCAL  YEARS  1966  TO  1970 


Hearings 


1966 


1967 


Year 


1968 


1969     1970 


Institutional  hearings; 
with  attorneys 
with  witnesses 
with  attorneys  and 
witnesses 


12 
13 


11 
5 


30 
14 


10 


Local  revocation 
hearings 


23 


38 


83 


98 


65 


95-262   O  -  73  -  pt.    7B  --  37 
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TABLE  XVII 

NUMBER  OF  RELEASES  ON  PAROLE,  NUMBER  OF  WARRANTS 

ISSUED,  AND  RATIO  OF  RELEASES  TO  WARRANTS, 

FISCAL  YEARS  1966  TO  1970 


Percent  with 
Year Number  released* Number  warrants** no  warrant 

1,681  70.6 

1,907  69.5 

2,110  59.3 

1,772  62.8 

1,647  59.8 

*  Includes  re-paroles. 

**  Does  not  include  warrants  withdrawn  during  year  of  issue  (102 
in  1970). 


1966 

5,708 

1967 

6,253 

1968 

5,181 

1969 

4,758 

1970 

4,100 
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TABLE  XXI 

COMMITMENTS  BY  THE  COURTS,  PERSONS  BETWEEN  THE  AGE  OF 
18  THROUGH  21,  BY  TYPE  OF  COMMITMENT, 
FISCAL  YEARS  1966  TO  1970 


Type 

of 

Commitnient 

"Regular" 

Youth 

Correctl 

ons 

"Indeterminate" 

Year 

adult 

Act* 

adult 

NARA 

Juvenile 

1966 

768 

871 

158 

~ 

128 

1967 

892 

928 

243 

~ 

141 

1968 

894 

848 

248 

— 

171 

1969 

880 

938 

263 

21 

140 

1970 

811 

790 

259 

37 

100 

*  Does  not  include  those  under  the  age  of  18  or  over  the  age  of  21  who 
may,  as  exceptional  cases,  be  committed  under  the  Youth  Corrections 
Act.   (370  in  1970) 


TABLE  XXIII 

AVERAGE  POPULATION  IN  YOUTH  INSTITUTIONS,  AND 

NUMBER  OF  HEARINGS  COOTUCTED  BY  THE 

YOUTH  CORRECTION  DIVISION,  FISCAL  YEARS 

1966  to  1970 


Year Average  population Hearings  conducted 

1966  4,965  5,258 

1967  4,069  4,927 

1968  5,203  4,976 

1969  4,797  4,916 

1970  5,031  4,622 
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Appendix  C 

STUDY  OF  PAROLE  BOARD  FILES 
John  Cushman  -  Martha  Fleischman 

The  parole  board  bases  its  decision  on  whether  or  not 
to  parole  an  individual  on  the  information  contained  in  his 
file  yet  the  file  is  not  available  to  the  prisoner   Therefore,  the 
Committee  on  Informal  Action  requested  that  the  Office  of 
the  Chairman  examine  a  representative  number  of  Parole  ^ 
Board  files  in  order  to  determine  the  kinds  of  information 
contained  in  these  files,  and  to  make  a  judgment  as  to 
whether  all  or  parts  of  the  files  could  be  revealed  to  the 
prisoner. 

Selection  of  Files 

The  Committee  decided  that  about  thirty  files  should 
be  examined  and  various  types  of  offenses  represented, 
including  selective  service,  bank  robbery,  auto  theft, 
narcotics,  and  white  collar  crimes.   It  further  suggested 
that  six  youth  offenders  files  and  six  organized  crime 
files  should  be  included.   The  attached  chart  shows  the 
offense,  disposition,  mandatory  release  time,  and  size  of 
the  file  in  each  of  the  thirty-one  cases. 

There  is  a  constant  flow  of  parole  applications  to 
the  Parole  Board.   The  Board  suggested  that  the  researchers 
intercept  files  after  the  applications  had  been  acted  on  but 
before  the  files  were  returned  to  the  file  room.   Nineteen 
adult  offender  cases  were  selected  at  this  point,  but  in 
order  to  obtain  the  variety  of  cases  needed,  the  researchers 
looked  through  more  than  100  files.   The  files  on  youth 
offenders  are  handled  separately  by  the  Board  s  Youth   ^ 
Correction  Division.   Six  of  these  files  were  selected  in 
exactly  the  same  manner  described  above,  but  in  that  sepa- 
rate division.   The  six  files  containing  "organized  crime 
reports"  were  supplied  as  they  are  handled  separately;  they 
were,  however,  applications  currently  being  processed. 


1459 


Five  of  the  31  cases  examined  involved  grants  of 
parole;  the  rest  resulted  in  either  a  postponement  to  another 
review  (usually  based  on  a  parole  progress  report  with  no 
further  hearing) ,  or  were  continued  to  expiration.   It  was 
noted  that  in  most  of  the  cases  continued  to  expiration, 
the  mandatory  release  date  was  in  1972  and  would  be  earlier 
than  a  date  for  another  review  by  the  board. 

It  is  believed  that  the  31  cases  selected  provide  a 
fair  sample  of  the  kinds  of  information  contained  in  the 
files.   However,  they  do  not  represent  a  random  sample  since 
they  were  chosen  to  obtain  variety  and  are  weighted  in  the 
direction  of  more  difficult  cases  (particularly  the  organized 
crime  cases) .   The  judgment  that  file  documents  could  be  shown 
to  the  prisoner  also  needs  to  be  qualified  in  view  of  the 
small  number  of  files  examined. 

Contents  of  Files 

The  following  is  a  brief  description  of  the  contents 
of  a  parole  board  file. 

The  file  is  contained  in  a  legal-size  manila  folder. 
The  documents  tend  to  be  separated  so  that  items  1-5  below 
are  usually  filed  on  the  left  side  of  the  folder  and  items 
6-14  are  filed  on  the  right  side.   Not  all  files  were 
separated  and,  of  course,  not  all  of  the  documents  described 
below  appear  in  every  file. 

1.  Sentence  Computation  Record.   This  is  a  mimeographed 
form  that  contains  the  basic  data  about  the  statute 
that  was  violated,  the  plea,  the  sentence,  parole 
eligibility  date  (where  applicable) ,  mandatory  good 
time  release  date,  expiration  date,  etc.   This  docu- 
ment could  be  disclosed  to  the  prisoner  or  his 
representative. 

2.  Photograph  of  Inmate.   (Front  and  side  views) 

3.  Commitment  Form.   Shows  place  originally  detained, 
date  of  commitment,  subsequent  transfer,  etc.   Could 
be  disclosed  to  the  prisoner  or  his  representative. 
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4.   Pre-sentence  Report.   This  is  usually  the  most 

informative  document  in  the  file  —  from  7  to  10  pages 
long.   It  is  a  standard  report  in  the  sense  that 
it  is  prepared  with  the  following  headings  of  sub- 
jects to  be  covered. 

a.  Offense  -  Official  Version 

b.  Offense-Defendant's  Version  (sometimes  an 
informant's  version  is  also  included) 

c.  Prior  Criminal  Record. 

d.  Family  history 

e.  Siblings 

f.  Marital  history 

g.  Home  and  neighborhood 
h.   Education 

i.  Religion 

j.  Leisure-time  activities 

k.  Health 

1.  Military  Service 

m.  Employment 

n.  Financial  Condition 

o.  Evaluation  and  Recommendation  on  Sentence 

Much  of  the  information  in  the  presentence  report  would 
appear  to  be  supplied  by  the  prisoner,  the  rest  does  not  appear 
to  be  sensitive,  and  accordingly  it  could  be  disclosed  to  the 
prisoner  or  his  representative. 

5.  Prior  Arrest  Record.   This  form  is  usually  present 
and  consists  of  a  list  setting  forth  the  date  of 
arrest,  the  charge,  the  jurisdiction,  and  the  dispo- 
sition.  It  is  furnished  by  the  FBI  and  contains  no 
comments  or  explanations.   This  document  could  be 
disclosed  to  the  prisoner  or  his  representative. 

6.  NARA  Report.   If  the  inmate  is  committed  under  the 
Narcotic  Addiction  Rehabilitation  Act,  there  will 

be  an  initial  medical  evaluation  and  regular  progress 
reports  by  the  special  prison  NARA  staff  until  they 
are  satisfied  that  the  inmate  can  be  released  to 
parole  supervision  for  continued  narcotic  addiction 
treatment.   Several  files  contained  this  report  and 
the  information  did  not  appear  to  be  sensitive. 
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7.  Classification  Summary.   This  study  of  the  inmate 
is  prepared  immediately  after  commitment.   It  is  a 
form  document  and  contains  the  results  of  educational 
physical  and  psychiatric  tests.   There  is  a  statement 
of  the  rehabilitation  program  and  work  assignment. 

It  almost  always  contains  a  caseworker's  analysis, 
and  a  staff  evaluation.   These  often  reiterate  much 
that  is  in  the  pre-sentence  report  but  also  provide 
a  personal  evaluation  of  the  prisoner  and  a  judgment 
as  to  how  long  he  should  remain  in  prison. 

Most  of  the  information  in  the  classification 
summary  is  non-sensitive.   Occasionally,  however, 
(in  about  3  out  of  the  31  cases  examined)  the 
psychiatrist's  report  probably  should  not  be 
shown  to  the  prisoner  without  the  advice  of  the 
doctor  who  made  the  report.   It  probably  could 
be  shown  to  hib  attorney  or  representative. 

8.  Parole  Progress  Report.   A  Parole  Progress  Report 
(sometimes  a  Special  Progress  Report)  is  prepared 
in  most  cases  within  a  year  of  admission  and  often 
sooner.   This  is  prepared  by  the  prison  staff 
(case  worker)  and  is  usually  a  two  to  three  page 
memorandum  which  as  a  minimum  describes  the  offense, 
progress  in  institution,  a  personal  character  evalua- 
tion, and  release  plan  (always  important  where  parole 
anticipated)  and  a  recommendation  as  to  parole.   This 
report  is  updated  annually  or  in  connection  with  each 
parole  review.   The  parole  progress  reports  examined 
contained  no  information  that  could  not  be  shown  to 
the  prisoner. 

9.  Letters.   Typical  letters  will  be:   Inmates  correspon- 
dence with  Congressmen.   Letters  in  support  of  parole 
from  friends.   Bureau  of  Prison  letters  in  response 
to  Congressional  inquiries,  etc.   Board  of  Parole 
letters  re  Washington  hearing  requests.   Employment 
offers.   No  reason  why  correspondence  should  be 
withheld. 
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10.  Legal  Documents.   Several  of  the  files  inspected 
contained  lengthy  petitions  filed  by  prisoners 
contesting  legality  of  commitment;  court  decisions 
thereon.   This  information  is  known  to  the  prisoner 
and  need  not  be  kept  from  him. 

11.  Organized  Crime  Reports.   The  six  files  called 
"organized  crime"  files  were  handled  separately 

by  the  Board  although  no  special  identifying  label 
was  placed  on  the  jacket.   Five  of  these  files  con- 
tained memos  which  described  the  prisoner's  alleged 
association  with  organized  crime.   These  memos  came 
from  two  sources:  the  Criminal  Division  of  the 
Department  of  Justice  and  the  Bureau  of  Prisons. 
They  tended  to  be  fairly  limited  in  content,  naming 
only  the  alleged  associates  of  the  prisoners,  not 
the  informants.   In  the  one  file  where  there  wasn't 
a  memo,  the  information  was  included  in  the  pre- 
sentence report,  wich  the  FBI  listed  as  the  source 
of  information.   In  this  instance,  one  source  was 
named  --  but  the  individual  in  question  was  dead. 
In  all  but  one  case,  the  prisoners  seemed  to  know 
that  they  were  considered  to  be  members  of  organized 
crime.   Nothing  in  the  six  files  examined  need  be 
kept  from  the  prisoner  or  his  representatives. 

12.  Other.   Documents  reflecting  forfeiture,  withholding 
and/or  restoring  good  time.   Reports  on  escapes. 
Special  medical  documents.   Record  of  phone  inquiries 
about  prisoner.   Information  related  to  release  plan. 
These  documents  could  be  shown  to  the  prisoner. 

13.  Examiner's  Recommendation.   This  one  to  two  page 
document  normally  summarizes  all  important  material 
in  the  file  and  includes  a  brief  description  of  the 
offense,  prison  record,  occasionally  impressions  on 
interview  and  a  description  of  the  release  plan.   It 
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usually  concludes  with  a  recommendation  as  to 
parole,  stating  reasons  for  or  against.   This 
document  is  prepared  by  a  Board  member  if  he  con- 
ducted the  interview.   It  is  placed  on  the  jacket 
of  the  file  for  ready  reference  by  the  Board  when 
the  application  is  being  acted  on.   There  would 
appear  to  be  no  reason  why  the  prisoner  should  not 
see  this  document. 

14.   The  Board's  Decision.   This  is  a  printed  5"  x  7" 
form  (Parole  Form  H-6) .   Normally  it  contains 
only  a  statement  of  disposition  (e.g.  "Continue 
with  Progress  Report  to  November  1972')  and  the 
signatures  of  the  sitting  Board  members.   While 
the  Parole  Form  H-6  does  not  contain  a  statement 
of  reasons   for  Board  action,  in  organized  crime 
cases  (and  presumably  others  heard  en  banc)  a 
separate  informal  memorandum  of  minutes  reflecting 
Board  action  and  reasons  is  prepared  and  included 
in  the  file.   No  reason  appears  why  a  reasoned 
Board  Decision  could  not  be  made  available  to  the 
prisoner. 
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ATTACHMENT 


SUMMARY  OF  CASE  REPORTS 


ACUS  NO. 

OFFENSE  and 
DATE  OF  COMMITMENT 

DISPOSITION  and 
MANDATORY  GOOD  TIME  RELEASE^ 

SIZE  OF  FILE^ 
(Pages) 

1 

Mann  Act 
1970 

Parole  -  Nov,  1972 

48 

2 

Escape 
5/15/70 

Continued 
M.G.T.R. 

to  Expiration 
2/13/72 

68 

3 

Robbery 
12/16/64 

Continued 
M.G.T.R. 

to  Expiration 
1/10/75 

93 

4 

Auto  Theft 
11/25/70 

Continued 

to  Nov.  1972 

35 

5 

Theft 

Continued 
M.G.T.R. 

to  Expiration 
12/22/71 

35 

6 

Armed  Robbery 
8/16/69 

Continued 
M.G.T.R. 

to  Nov.  1972 
5/13/75 

50 

7 

Theft  and  Conspiracy 
4/13/71 

Continued 
M.G.T.R. 

to  Expiration 
11/16/72 

27 

8 

Counterfeit  and 
Escape  and  Bank 
Robbery  10/67 

Continued 
M.G.T.R. 

to  Nov.  1973 
4/30/93 

100 

9 

Illegal  entry 
7/1/71 

Continued 
M.G.T.R. 

to  Expiration 
7/16/72 

17 

10 

Narcotics  (sale) 
4/26/71 

Continued 
M.G.T.R. 

to  Nov.  1972 
9/21/75 

30 

11 

Fraud  (check) 
7/1/71 

Continued 
M.G.T.R. 

to  Dec.  1972 
10/27/74 

35 

12 

Selective  Service 
10/22/71 

Parole  to 
M.G.T.R. 

Induction 
1/20/74 

25 

13 

Forgery 
4/10/69 

Continued 
M.G.T.R. 

to  Nov.  1972 
9/29/73 

125 

14 

Kidnapping 
11/16/67 

Continued 
M.G.T.R. 

to  Oct.  1972 
9/13/77 

75 

15 

Mail  Fraud 
6/26/71 

Continued 
M.G.T.R. 

to  Oct.  1972 
2/27/74 

20 
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ACUS  NO. 


OFFENSE   .id 
DATE  OF  COMMITMENT 


DISPOSITION   nd 
MANDATORY  GOOD  TIME  RELEASE^ 


SIZE  OF  FILe2 
(Pages) 


16 


17 


18 


19 


Juvenile -Stolen 

explosives 

9/7/71 

Juvenile -Parole 
Violation 
(Counterfeit) 
1/17/70 

Juvenile-Bank 

Embezzlement 

3/29/71 

Juvenile -Forgery 
(check)   12/10/70 


20 

Juvenile-  Auto 
Theft  6/4/69 

21 

Selective  Service 
2/18/71 

22 

Bank  Robbery 
7/24/70 

23 

Organized  Crime 
Perjury  4/30/71 

24 

O.C. -Commerce  Threats 
of  Violence 
2/14/68 

25 

O.C. -Commerce 
Threats  of  Violence 
1/6/68 

26 

O.C.  Conspiracy 

(Counterfeit) 

10/3/69 

27 

O.C.  Forgery 
5/9/69 

28 

O.C.  Perjury 
4/15/69 

Continued  to  Aug.  1972 
M.G.T.R.   12/15/73 


Continued  to  Mar.  1972 
M.G.T.R.   11/8/72 


Parole  to  college 
Jan.  1972 
M.G.T.R.   3/11/75 

Parole  to  Ark.  Detainer 
M.G.T.R.   11/22/74 

Continued  to  Expiration 
M.G.T.R.   10/11/72 

Continued  to  June  1972 
M.G.T.R.   3/15/74 

Continued  to  Nov.  1973 
M.G.T.R.   9/10/75 

Parole  -  Dec.  1971 
M.G.T.R.   12/21/74 

Continued  to  Nov.  1973 
M.G.T.R.   10/17/74 


Continued  to  Jan.  1972 
M.G.Y.R.   8/8/74 


Continued  to  Expiration 
M.G.T.R.   10/30/72 


Parole  Feb.  8,  1972 
M.G.T.R.  5/23/72 

Continued  to  Expiration 
M.G.T.R.   7/6/72 


20 
65 

30 

27 
120 
25 
59 
54 
32 

63 

80 

329 
193 
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ACUS   NO.             OFFENSE  and                                  DISPOSITION    and                   SIZE   OF   FILE^ 
nATF.   OF   nOMMTTMENT  mTOATORY   GOOD   TIME   RELEASE^ ^Pa^esj 


29 
30 
31 


Selective  Service  Parole  March  1,  1972 

10/1/70  M.G.T.R.   9/23/73 

Income  Tax  Continued  to  Expiration 

5/16/71  M.G.T.R.   12/19/72 

Firearms  Continued  to  Nov.  1973 

12/7/69  M.G.T.R.   4/26/73 


40 
30 
54 


"The  cases  selected  were  in  the  processing  line  that  was  acted  on  by 
the  Board  during  the  period  Dec.  20,  1971  to  Jan.  5,  1972. 

1  Abbreviated  M.G.T.R. 

(2  Files  often  contain  duplicates. 
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APPENDIX  27 
Submitted  by  Hon.  Charles  Goodell 

[Published  in  January  1971  Issue  of  Crime  and  Delinquency] 

[lie  Sffectiveness  of  Correctional 

Frogrsinis'' 

Jamks   Robison 

Research  Associate,  NCCD  Research  Center,  Davis,  Calif. 

Supervisor,  Bay  Area  Research  Unit,  C.ilifor.nia  Department  of  Corrections,  Oakland, 

1965-68;    Associate   Specialist    11,    School    of    Criminology,    University    of    California 

(Berkeley),  1S68-69 

A.B.   (Psychology),  1956,  University  of  California   (Los  Angeles);  M.A.    (Psychology), 

1969,  University  of  Michigan;  D.  Crim..  1970,  University  of  California  (Berkeley) 

Ger.\ld  S.MITII 

Assistant  Professor,  Department  of  Sociology,  University  of  Utah 

B.A.,  19G5,  M.A.  (Sociology) ,  19GG.  University  of  Louisville;  D.  Crim.,  1969, 

University  of  California  (Berkeley) 


Juslificatiom  for  the  development  of  special  correctional  pro- 
grams and  for  the  choice  of  sentencing  disposition  for  an 
individual  offender  are  frequently  based  on  claims  of  greater 
rehabilitative  efficacy.  Wiiile  considerable  evidence  exists  that 
some  types  of  offenders  have  relatively  more  or  less  likelihood 
of  recidivism  than  others,  there  is,  us  yet,  almost  no  evidence 
that  available  correctional  alternatives  have  any  impact  on  those 
likelihoods.  The  article  reviews  findings  from  studies  of  correc- 
tion in  California  for  five  critical  choices  in  offender  process- 
ing: (})  imprisonment  or  probation,  (2)  length  of  stay  in  prison, 
(3)  treatment  program  in  prison,  (4)  intensity  of  parole  or 
probation  supervision,  and  (5)  outright  discharge  from  prison 
or  release  on  parole.  The  authors  conclude  that  variations  in 
recidivism  rates  among  these  alternatives  arc,  for  the  most  part, 
attributable  to  initial  differences  among  the  types  of  offenders 
processed  and  that  the  remaining  differences  in  violation  rate 
between  programs  may  be  accounted  for  by  differences  in  inter- 
preting an  event  as  a  violation  or  in  officially  designating  it  as 
such.  No  evidence  was  found  to  support  claims  of  suj>erior  re- 
habilitative eff'icacy  of  one  correctional  alternative  over  another. 


THK  INTRODUCTION  of  rcform  meas-  tury  was  largely  the  result  o£  a  desire 

urcs  in  correctional^,  programs  in  for   humane   treatment   of   offenders, 

the  latter  p.irt  of  the  nineteenth  c<tn-  The  offender  was  no  longer  regarded 

as  an  evil  person  who  "freely  chose" 

•  Baicd  on  a  special  report  by  James  Robi-  ^^     engage      in      criminal      activities; 

son  to  the  California  Legislature  Ways  and  '    j.^    ^^  ^^^  viewed  as  having  been 

Means     ComiDiticc,     Select     Committee     on  ""•    .    '        ,             .       •,„             if-   «. 

Criminal  Justice.  1969.  "socially  determined    to  take  deviant 

67 
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roles  :uiil  now  in  need  ol  "ircainicni" 
to  "reform"  or  "rehabilitate"  Iiim 
into  a  socially  adequate  individual. 
His  change  in  status  from  an  "evil" 
person  to  one  who  is  "sick"  was  paral- 
leled by  the  growth  of  a  "correction- 
al" system  to  handle  the  "patients." 
The  retributive  slogan,  "Let  the 
punishment  fit  the  crime,"  was  dis- 
placed by  a  new  principle,  "Let  the 
treatment  fit  liic  needs  of  the  olTcnd- 
cr,"  which  called  for  educational 
training,  psychotherapy  (primarily 
group  counseling) ,  and  community 
treatment  (usually  some  variation  of 
proI)ation  or  jjarolc) . 

"I'liese  new  correctional  programs 
focused  primarily  on  the  offender; 
however,  recent  ellorts  have  also  been 
directed  toward  the  community.^ 
How  effective  any  of  these  various 
reform  measures  has  been  in  reha- 
bilitating offenders  (i.e.,  in  reducing 
llic  probability  of  recidivism)  was  not 
studied  very  rigorously  until  recently 
because  of  numerous  problems  of 
evaluation. 

Assessment  of  the  rcl..tive  effec- 
tiveness of  various  correctional  pro- 
grams is  difficult  because  adequate 
measures  of  performance  have  not 
been  authoritatively  established.  Very 
often  the  attempt  to  measure  the  be- 
havior of  the  system's  client:;  is  con- 
founded by  the  reporting  procedures 
of  the  system.  The  results  of  such 
research  yield  insights  about  the  per- 
sonnel of  the  system  but  tell  us  little 
about  its  clients.2 


1  President's  Commission  on  Law  Enforce- 
ment ;incl  Administration  of  Justice,  The 
ChdUeiige  of  Crime  in  a  Free  Society  (Wash- 
ington, D.C.:  U.S.  Government  Printing  Of- 
fice, 1967) . 

2  J.  Rol)ison  and  P.  Takagi,  "Case  Deci- 
sions in  a  State  Parole  System,"  California 
Department  of  Corrections,  Research  Divi- 
sion,  Administrative   Abstract,  Research   Rc-° 

port  Xo.  31,  1958. 


Rcscaidi  into  the  roucciional  sy.s- 
tern  has  been  concerned  with  answer- 
ing these  five  basic  questions  about 
the  behavior  of  convicted  persons 
subjected  to  alternative  procedures: 

1.  Will  they  act  differently  if  we 
lock  them  up  rather  than  place  them 
on  probation? 

2.  Will  they  recidivate  less  if  we 
keep  them  locked  up  longer? 

3.  Do  educating  and  "treating"  in 
prison  reduce  recidivism? 

4.  Docs  supervising  them  more 
closely  in  smaller  parole  caseloads  re- 
duce recidivism? 

5.  What  difference  docs  it  make 
whether  we  discharge  prisoners 
outright  or  supervise  tlicm  on  parole? 

The  answers  to  these  questions  are 
not  easy  to  obtain  because  of  all  the 
influences  that  act  on  the  measuring 
instruments.  Nevertheless,  a  review  of 
current  research  will  illustrate  the 
problems  of  evaluation  of  correction- 
al effectiveness  and  will  yieltLinsights^ 
into  the  probable  effects  of  various 
penal  measures. 

1.  Lock  Them  Up? 

Deciding  wlicthcr  to  place  an  of- 
fender on  jjrobation  or  to  imprison 
him  is  not  determined  l)y  tlie  relative 
rehabilitative  efficacy  of  tlie  two  ap- 
proaches. The  coiuts  place  only  their 
"best  risks"  on  probation;  the  persons 
who  are  imprisoned  differ  in  many 
ways  from  those  given  probation. 
Hence  a  simple  analysis  of  tlic  differ- 
ence in  recidivism  rates  between 
prison  and  probation  cases  will  not 
answer  questions  about  their  relative 
effectiveness.  Exploring  this  differ- 
ence requires  control  for  case  dilTcf- 
ences. 

One  possible  way  to  control  for  case 
differences  is  to  make  random  assign- 
ment of  cases  to  either  probation  pr 
prison,  as  in,  for  example,  the  CalifQ|r- 
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Ilia  Yoiuh  Auihoriiy's  Comnuinity 
Trcaiinciu  Project  (CIT) ,  wliich  Ii:is 
been  in  operation  since  1961  and  has 
been  widely  acclaimed  for  its  promise. 
After  commitment  to  the  Reception 
Center,  wards  were  randomly  assigned 
either  to  (1)  a  "control"  group, 
confined  in  an  institution  and  then 
given  rej*ulnr  parole,  or  to  (2)  an 
"exj)crimcntnl"  group,  released  im- 
mediately to  small  special  caseloads 
in  the  community  (9.5  parolees  per 
a(.;ent,  compared  with  55  per  agent 
under  regular  supervision)  .•'  A  co- 
hort follow-up  has  demonstrated  sta- 
tistically significant  diflerences  favor- 
ing community  treatment.  _At  the_ 
fificen-monilis  period,  30  per  cent  of 
male  cxpcrimcntals  had  "violated 
parole  or  had  been  unfavorably  dis- 
charged," compared  with  51  per  cent 
of  male  controls  (and  45  per  cent  of 
regular  statewide  Youtli  Authority  re- 
leasees) .  At  the  2'1-months  period, 
these  outcomes  were  43  per  cent  and 
63  per  cent,  respectively,  again  favor- 
ing the  experimental  group.  If  we 
take  these  findings  at  face  value,  we 
are  forced  to  conclude  that  probation 
has  been  proven  to  be  a  more  effec- 
tive correctional  program  than  im- 
prisonment for  reducing  recidivism. 
But  has  it? 

Within  certain  boundaries,  the  re- 
cidivism rate  can  be  influenced  by  the 
decision-making  authorities.*  The 
technical  violation  rate  has  been 
shown  to  vary  between  parole  agents 


h.uulling  simil.ir  cases  and  has 
markedly  influenced  the  recidivism 
rates  of  their  wards."  In  t!ie  CTP 
study,  tlic  recidivism  rates  were  man- 
.iged  in  iucii  a  way  as  to  make 
the  cxperinicntals  appear  favorable. 
"The  bulk  of  control  failures  (687^) 
was  accounted  for  by  the  category  of 
Parole  .Agent  Casework  Decision  (i.e., 
agent's  recommendation  10  the  Youth 
Authority  Board  that  a  given  ward's 
parole  be  revoked) ,  althor.gh  this 
same  category  accor.nted  for  no  move 
tJian  29%  of  the  Experimental  fail- 
ures."*' In  re-examination  of  t!ie  data,' 
Lerrnan  found  tliat  "the  chance  that 
an  Experimental  !)oy's  offense  will  be 
handled  in  a  'revoking'  manner  is 
lower  if  the  offense  is  low  or  moderate 
in  severity.  Experimentals  are  judged 
similarly  to  the  Controls  only  wlien 
the  ollenscs  are  of  high  severity. "^^ 
The  experimentals  were  no  less  delin- 
quent in  their  beliavior  tlian  the  con- 
trols; in  fact,  they  committed  more 
"known"  delinquent  offenses  than  the- 
controls  (2.81  per  experim.ental  boy; 
1.61  per  control  boy)  .^  This  is  proba-_ 
bly  an  effect  of  increased  supervision 
—i.e.,  if.  tlie  controls  had  been 
watched  as  carcfidly,  there  would 
have  been  no  differences  between  the 
two.  The  important  point,  however, 
is  that  an  ideological  belief  in  the 
elTcctiveness  of  community  treatment 
aoparently  altered  tne  experimental 
results. 


;« C:iliforni;i  I.<p;is1.iuirc,  "Arr.Iysis  of  the 
niul^ct  Kill  of  ihc  .Si.iie  of  California  for 
the  I"i.sc.-il  Year  July  1.  1968,  to  June  30. 
lOr.O,"  1050. 

■»  Robison  nnd  T.ik.ngi,  supra  note  2.  and 
J.  Robison,  M.  Cagcvsuoni,  G.  Smith,  ar.d  R. 
Kingsnorih,  "2013  PC  Foliow-up:  Review  of 
the  First  Year  of  .\<!justnient  Subsequent  to 
Consideration  of  Parole  Termination,"  Cali- 
fornia Department  of  Corrections,  Bay  Area 
Research  Unit,  1907. 


•'■•J.  Robison  ar.d  T.  Takagi.  "The  Parole 
Violator  as  an  Org.ini/aiion  Reject,"  Univer- 
sity 01  California,  .School  of  Criminoloi;y, 
lOl'jS. 

«■•  R.  Warren.  T.  Palmer,  et  nl..  "An  Evalu- 
ation of  Comnuinity  Treatment  for  Delin- 
qi;cnis,"  California  Vo-.ith  .■\uthority.  Com- 
munity TroaimeiU  Project  Research  Report 
No.  7,  lOGG. 

"  P.  Kerman,  "Evaluating  the  Outcome  of 
Institutions    for    Delinquents,"   Social    V/ork, 

July  looa. 
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111  ilic  light  of  these  facts  CTP  gives 
little  supjjort  to  tlic  thesis  tliat 
pj-obation  is  superior  to  institutional- 
ization for  reducing  tlie  recidivism 
rate.  There  appears  to  be  no  differ- 
ence between  tlic  two  approaches. 
One  might,  however,  still  argue  in 
favor  of  "community  treatment"  on 
humanitarian  and  economic  grounds. 

Another  relevant  project  that  at- 
tempted to  test  tliC  relative  efTcc- 
tivcMcss  of  community  treatment  was 
conducted  by  the  Northern  California 
Service  League;  it  involved  adult 
odcndors  given  professional  casework 
service  in  lieu  of  a  jail  ,or  jnison  term. 

It  provided  for  the  trcniment  of  any 
advilt  ofTciulcr  referred  by  the  Superior  or 
Xfwiiicipnl  Courts  of  Sau  Francisco  who 
liad  been  found  guilty  of  an  ofTcnsc  other 
than  one  relating  to  drunkenness  and 
whose  sentence  would  ordinarily  be  a 
count y  jail  or  prison  (cin\,  were  thcoflciid- 
cr  not  referred  to  the  project  for  treat- 
ment. .  .  .  The  second  condition,  namely 
that  die  odender  would  ordinarily  receive 
a  jail  or  prison  term  were  it  not  for 
referral  to  the  project,  was  to  insure  that 
the  Rroup  treated  by  tlie  project  would  be 
tlic  group  tlint  would  ordinarily  be  going 
to  jail  or  prison  and  would  not  include 
those  who  would  ordinarily  be  given 
probation." 

Assignment  was,  thus,  not  random. 
Checks  upon  whether  referrals  were 
representative  of  those  being  confined 
revealed  that  project  cases  tended  to 
be  somcwiiat  yoiuigcr  and  included 
fewer  minority  etimic  group memljers, 
a  disproportionately  low  ninnbcr  of 
narcotic  offenders,  and  a  dispropor- 
tionately high  number  of  property  of- 
fenders (e.g.,  crimes  against  property, 
67  per  cent  vs.  48  per  cent  for  those 
jailed   and   imprisoned   in    the   same 

'•  E.  Conbrosc,  "Final  Report  of  the  S.in 
Krnncisco  Kchabilit.ntion  Project  for  Offend- 
ers," Northern  Culifornia  Service  League, 
1966. 


ye.ir;  assaultive  crimes,  15  jier  cent  vs. 
16  per  cent;  sexual  abuse,  4  i)cr  cent 
vs.  5  per  cent;  narcotics  indulgcn;e 
or  abuse,  12  per  cent  vs.  25  per  cent) . 
The  attempt  to  evaluate  outcome 
matched  project  cases  with  jail  re- 
leasees on  age,  sex,  race,  type  of  of- 
fense, and  time  of  release.  liy  the 
criterion  chosen  (no  arrests  or  only 
one  or  two  arrests  but  no  convic- 
tions)', project  cases  (N=05)  ap- 
peared to  tlo  better  than  jail  releasees: 
80  per  cent  favorable,  compared  with 
70  per  cent;  however,  tlie  project 
sponsors  consider  the  findings  tenta- 
tive and  comment  that  the  evaluative 
tec!uu(iues  are  faulty.'"  Nevci  thcles.s, 
it  would  be  safe  to  conclude  that 
project  cases  did  just  as  well  as  those 
confined.  The  study  does  not  support 
any  claim  that  institutional  confine- 
ment, is  more  cfl'ectivc  than  commu- 
nity supervision. 

2.  Keep  Them  Locked  Up  Longer? 

The  phrase  "optimum  time  for  re- 
lease" suggests  that  the  releasing  au- 
thority knows  when  that  point  in 
time  has  been  reached  and  is  ready  to 
act  on  that  knowlctlgc.  Implicit  in  it 
is  the  notion  that  there  is  a  relation- 
ship between  the  amount  of  time 
served  and  the  probability  of  re- 
cidivism. But  is  there? 

The  findings  of  the  California  De- 
partment of  Corrections  study  of  Ad- 
vanced Release  to  I\arole  for  the 
1951-57  release  years  are  siiown  in 
Table  1.  The  performance  difference 
of  4  per  cent  in  favor  of  early  release* 
after  six  months  is  attributable  to 
their  being  low  risk  cases.  When  base^ . 
expectancy  controls  are  introduced 
for  quality  of  case,  early  release  make» 
no  difference.  "All  diflcrences  appeaj 
to  be  accounted  for  by  base  expectan- 


10  ibid. 


1471 


]iji;'.<;i ivr.NKs.s  ov  i*Ro(;kA.vi.s 


71 


Taiii.i:  1 

Pi;iccE.vr\ni;  ov  CoMri,:;vi;:.Y  Ci.i'.w  Pakoi.e  Rh;coK:>s  uitiiin  Six  Months  aftkii 

Rki.uase  to  Pahoi.k  in  10.")4-.*)7  uy  SIPU  Assignmiont  anu  Tyi-ks  ok  Parole  Pi,i:LtASi; 


All  Assi[;nmen 

No. 
Role.xsed 

ts  (10o4-10,")7) 

Per  cent 
"Clean" 

Type  of 

.Assignment 

(195-1 

-lO.w) 

Type  of 
Parole 
Rclca.sc 

Small  or 
r^Iedium 
Caseloads 

SIPU 
Lart;e 

Caseloads 

GS% 

72% 

4% 

Xoii-SIPU 

Large 
Caseloads 

Regular 

Advanced 

DiiTerenct 

7,,S.S4 

;j,iiG 

O.S% 
73% 

70% 
74%       . 
•i% 

60% 

72% 

3% 

cica  or  Icr.gcii  of  parole  term  variabili- 
ty."-'^ Tiiis  wa.s  found  true  when  fol- 
low-up comparisons  were  extended  to 
analysis  or  one-,  two-,  and  three-year 
exposure  periods,  and  regardless  of 
the  size  of  the  pa-role  caseload  to  1 
which  men  were  released. i- 

On  tiic  oti'.er  liand,  tliere  is  some 
evidence  that  the  practice  of  keeping 
men  in  prison  longer  in  itself  in- 
creases the  probability  of  recidivism, 
janian"  recently  compared  parole 
performances,  since  1957,  of  Californ- 
ia first  prison  releases  of  persons  origi- 
nally committed  for  Robbery  1st  or 
2nu.  (On  June  30,  1968,  -ll.G  per  cent 
of  tlic  adult  felon  prison  population 
consisted  of  men  in  these  oiTcnse  cate- 
gories.'-*)  They  were  compared  -ac- 
cording to  whether  they  had  served 
less  or  more  than  the  median  time  in 
prison  for  the  oiTense  in  the  particu- 
lar release  year.  Cohort  follow-up  for 
six-,  twelve-,  and  2'i-month  "periods 
consistently   shows,    by    almost    every 


11  p.  Mueller,  "Advanced  Rclca.scs  to  Pa- 
role," California  Dcp.inn'icnt  of  Corrections, 
Research   Division,   Research  Report  No.  20, 

i9c:.. 

13  D.  jainim,  "Parole  Ontcoinc  and  Time 
Served  by  First  Relca.sc.s  Committed  for  Rob- 
bery ar.d  liurglary,  lOuj  Releases,"  California 
De;>ar:n.(.-nt  of  Correciioiis,  Measurement 
Unit.  I96S. 

!•»  California  ncpartmcnt  of  Corrections, 
'•California  Prisoners,  19G4-66."  Research  I5i- 
visiou,  .A.dniinistrativc  Statistics  .Section,  195S. 


criterion  (percentage  "favorable," 
percentage  returned,  with  new  com- 
mitment, percentage  returned  to 
finish  term) ,  a  performance  advan- 
tage favoring  those  released  earlier." 
To  counter  the  argument  tliat  such 
findings  proved  merely  that  the 
poorer  risks  were  retained  longer, 
jaman  extended  the  analysis  to  in- 
clude control  matching  on  age,  etimic 
group,  base-expectancy  level,  parole 
region  of  release,  and  type  of  parole 
supervision  received  ("work  imit"  or 
"conventional"  caseload)  and  applied 
it  to  prisoners  released  in  1965. 


For  all  ollcnse  categories  and  in  all 
foilcw-up  periods,  the  percent  of  favor- 
able outcome  among  the  men  who  served 
less  than  the  median  time  was  greater 
than  among  those  who  served  more  than 
■the  median  months.  Almost  half  of  the 
testable  comparisons  showed  statistically 
sigiuTicant  differences.  In  fact,  in  the 
matched  samples  of  men  who  had  been 
committed  for  Robbery  Ist,  those  who 
served  less  than  the  median  months  had  a 
much  higher  percent  of  favorable  out- 
come in  all  three  follow-up  periocls.io 

It  is  difficult  to  escape  the  conclu- 
sion iliat  the  act  of  incarcerating  a 
person  at  all  will  impair  whatever 
potential  he  has  for  crime-free  future 


i"  D.  Jainan,  "Parole  Outcome  for  First 
Releases  for  Selected  Commitment  Offenses 
by  Time  Scrvct'.  before  First  Release,"  Cali- 
fornia Dcp.-iriment  of  Corrections,  Research 
Division,   iNfcasure.ment   Unit,   1968. 
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adjustment  and  that,  regardless  of 
which  "treatments"  are  administered 
while  he  is  in  prison,  the  longer  he  is 
kept  there  the  more  will  he  deterior- 
ate and  the  more  likely  is  it  that  he 
will  recidivate.  In  any_event,  it  seems 
almost  certain  that  releasing  men  from 
prison  earlier  than  is  now  customary" 
in  California"  would  not  increase  re- 
cidivism. 

"""The  likelihood  of  recidivism,  how- 
ever, may  play  relatively  little  part  in 
the  decision  to  retain  many  prisoners 
beyond  their  legal  minimum  term. 

Sheldon  Messinger  points  to  anoth- 
er "hardly  surprising"  consideration 
— order  within  the  prisons: 

The  felt  need  to  maintain  control  ovcr_ 
inmates  moves  prison  officials  to  seek 
discretion  over  sentencing.  .  .  .  Prison 
officLils  are  charged  with  the  management 
of  prisons;  whatever  the  ultimate  ends  of 
imprisonment,  from  the  officials'  point  of 
view  a  first  requisite  is  effective  influence 
over  inmate  conduct.  So  long  as  inmates 
desire  freedom,  restrictions  of  freedom — 
threatened  and  actual — will  provide  a  pos- 
sible strategy  for  control,  for  effective 
influence;  and  the  correctional  establish- 
ment as  a  whole  is  premised  on  the  desire 
of  inmates  for  freedom. ^<' 

Thus,  just  as  prison  overcrowding 
creates  a  pressure  for  either  shorter 
average  terms  or  increased  capital 
outlay,  the  need  for  inmate  control 
creates  a  pressure  for  lengthened 
confinement  to  maintain,  by  example, 
incentives  for  cooperative  conduct. 

3.  Do  Something  with  Them  Inside? 

Group  counseling  has  been  one  of 
the  most  widely  applied  and  recom- 
mended prison  treatment  techniques. 
Elements  of  this  treatment  (e.g.,  ven- 
tilation of  feelings  and  help  toward 

10  S.  Mcsiingcr,  "Stratcgiej  of  Control," 
University  of  Califomia,  Center  for  the  Study 
of  Law  and  Society,  1068. 


self-understanding)  were  presumed  to 
advance  "rehabilitation"  and,  second- 
arily, to  support  institutional  order  by 
helping  prisoners  "adjust  to  tlic  frus- 
trations" and  "improve  the  emotional 
climate  of  the  institution.""  To  as- 
sess its  effect  on  the- primary  goal  of 
rehabilitation  (operationally  defined 
as  the  reduction  of  recidivism  or  the 
probability  of  recidivism) ,  it  is  neces- 
sary to  design  an  experimental  situa- 
tion utilizing  rigorous  controls.  Only 
infrequently  are  treatment  programs 
subject  to  the  types  of  experimental 
testing  necessary  for  valid  evalua- 
tion.^^  Much  of  the  published  re- 
search on  group  counseling  in  a  pris- 
on setting  deals  with  simple  descrip- 
tions of  the  program, 1^  theoretical 
justifications.^"  or  shoddy  "evalua- 
tions" without  an  adequate  control 
group  and  random  assignment  of 
cases. 

A  recent  study  conducted  to  test  the 
effect  of  group"  counseling  in  prison 
on  postrelease  behavior  iised  a  ran- 
domized assignment  procedure  and 
"an  adequate  control .group.^i  It  is  a 
true  cohort  follow-up  (N  =  958) ,  witii 
36-months  outcome  obtained  for  each 
subject  regardless  of  whether  he  was 
in  custody,  still  on  parole,  or  dis- 
charged from  parole.  All  the  subjects 
were  from  one  prison,  "a.  medium- 
security   institution   with   its   popula- 


iT  A.  Fcnton.  "Cioiip  Counseling — A  Pref- 
ace 10  Us  Use  ill  Correctional  and  Welfare 
Agencies,"  S.->cramcnto,  Calif.,  Institute  for 
the  Study  of  Crime  and  Delinquency,  1961. 

18  L.  T.  Wilkins,  Evnluatiou  oj  Penal 
Measures  (New  York:  Random  House,  1969)  , 

10  G.  Sykcs,  The  Society  of  Captives  (New 
York:   Athcncum,  1966)  . 

20  R.  R.  Korn  and  L.  W.  McCorklc,  Crwij. 
inology  and  Penology  (New  York:  Hol{, 
Rinchart,  and  Winston,  1966) ,  ch.  20. 

21  C.  Kassobaum,  D.  Ward,  and  D.  Wilncf, 
Prison  Treatment  and  Its  Outcome  (to  Im 
published  by  John  Wiley) . 
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Tai.i.i;  2 
Postr'^i.ea.sl:  Status  at  oG  Months  dy  Thkatmknt  Stati  s  (in  Pkuckntage) 


Trcatmc-iit  Ca;ot;ory 


-C" 
Quad 

\'oUi;;iary 
Non-partici- 
pation 

Community      Research 
Living          Counseling 

Regular 
Counseling 

lo% 
31 

i.s% 

37 

27%                 20% 
20                     31 

1')% 
34 

Iluturiu'd  to  Prison 

Wi'.li  Xi;w  Tcim 
T(;  Fir.isli  Terr.i 
AKer  ])iscl::ir;;c  from 

Parole  113  — 

Major  Proli'cma 

Jiiiriii^  Parole  ;•>  3  iQ  5  6 

A:'; or  Dis>-;hargc  from 

Parole  4  7  114 

M.;.or  Pr.)!;lc:ns 

])■•"' ruii;  Parole  7  3  7  8  9 

After  1  )i.sciiarge  from 

P"!-''lc  11  ■       S  7  13  10 

Xo  Pr()hlin:>; 


Still  on  Parole  4  o  ;j 

Discharged  from  Parole  21  LS  12  IS 


4  4 

l.S 


J^'-"'    ,  !00%  1C0%  100%  100%  100% 

^  -  ^■'^- (^GO)  (17:^)  (OS)  (171)  (274)' 


•  Percontr.i^o  totals  are  rounded. 

''  Not  ::.i:li.uir.jj:  Dead  =  S,  Iac(/mplctc  Information  =  o..' 

tion  nn  Almost  i^erfect  representation  all       (Voluntary      Nonpanicipation, 

of     n^otirtl      departmental      prisoner  N  =  173) .  Tlic  study  sample  was  lim- 

char-cteristics"-;    hence,    there    v/as  ited   to   those  who   had   at   leas:   six 

no   control  groi:p  of  ncnimprisoned  montiis"  exposure  to  progranung;  the 

fcions.  While  in  prison  the  men  were  average  number  of  group  counseling 

randomly  assigned  to   (1)  small  coun-  sessions  was  forty.  The  results  of  the 

.schng  groups  (Research  Group  Coun-  study  are  sliown  in  Table  *> 
scling,    X  =  171),    (2)    large   gToups 

.  (Connnunitv    Livin^o-.    \  ==  fiS)      and         There   were    no    differences   in   parole 

(3)       a      control      group       (C-bi:nd,  o;''<^f-'^<;  by  treatment  status  measured  a^ 

V  —  oac\\     ,  ,\...         ^       '^        ^.      ^  b,  12.  21,  :;n;I  :,(>  months  after  release,  .  .  . 

-^  =-"•')    v/aero    nu   counschnq,-  was  „^  ,.,.,,_.,,  ,  ,-t 

„•„,„      {  .     .         f    ,         '^       .  no  ticaimeiu  or  control  groiip  diflerences 

oi  i-ii.    .!■>.  rc.n^L.wer  o.   chv..  n-..n   m  on  the  number  of  misdemeanor  or  felony 

the  sample  chose  either  to  join  group  arrests  recorded  in  the  parole  records,  no 

counseling    (Regular  Group  Counsel-  differences    in    total    number    of    weeks 

ing,  N  =  274)   or  to  not  ptirticipate  at  spent  in  jail,  and  no  differences  in  most 

■ serious  dispoNji  ion   received  within  "three"* 

--The  parole  perforirjance  of  the  iampic  years  after  rclease.-s         -' 

aficr  thirty-six  n-.onchi  was  nearly   identical  ~~,~ 

•with  that  in  an  earlier  study  of  all  mtn  ^'-^  researchers  concluded: 

(N  =  1.810)     released    to    California    parole  

'"  •"■'■'^-  ^  Kasscbaum  et  cL,  op.  cit.  supra  note  21. 
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Thousands  of  inmates  and  hundreds  of 
staff  members  were  participating  in  this 
program  at  a  substantial  cost  to  the  De- 
partment of  Corrections  in  time,  effort, 
and  money.  .  .  .  Contrary  to  the  expecta- 
tions of  the  treatment  theory,  there  vvere_ 
no  significant  differences  in  outcome  for 
those  in  the  various  treatment  programs 
or  between. the  treatment  groups  and  the 
control  group. 

Furthermore,  contrary  to  sociological 
expectations,  participation  in  group 
counseling  and  community  living  did  not 
lessen  even  the  limited  endorsement  of 
"the  inmate  code,  nor  did  it  result  in  a 
demonstrable  decrease  in  frequency  of 
prison  discipline  problems.  .  .  . 

It  would  seem  that  in  order  for  the 
Department  of  Corrections  to  continue  to 
justify  tl-.e  widespread  use  of  group  coun- 
seling some  new  arguments  must  be  ad- 
vanced, such  as  "participation  in  group 
counseling  gives  custodial  officers  a  real 
part  in  the  treatment  program  and  seems 
to  improve  their  morale"  or  "group  ses- 
sions add  a  little  variety  to  inmate  life 
and  ta'ke  up  time."-* 

Nevertheless,  the  advocates  of  "treat- 
ment" programs  can  still  argue  that  if 
group  counseling  improved  in  overall 
quality,  it  would  indeed  have  an  im- 
pact on  recidvism. 

The  correctional  treatment  pro- 
gram just  discussed  is  not  atypical;  it 
is  unusual  only  in  that  it  was  subject- 
ed to  a  rigorous  evaluation.  Walter 
Bailey  evaluated  one  hundred  reports 
•  on  correctional  progi-ams  and  out- 
come and  found  no  solid  indications 
of  treatment  efncacy-^;  Robert  Mar- 
tinson completed  a  similar  study  for 


21  D.  Ward,  "Evaluation  of  Correctional 
Treatment:  Some  Implications  of  Negative 
Finilir.f;s,"  Proceedings  of  the  First  National 
Symposium  on  Law  Enforcement  Science  and 
Technology  (Washington,  D.C.:  Thompson 
Book  Co.,  I9G7) . 

25  VV.  Bailey,  "Correctional  Outcome:  An 
Evaluation  of  ICO  Reports,"  University  of 
California,  Los  Angeles,  School  of  Social  Wel- 
fare. 


the  New  York  Governor's  Special 
Committee  on  Crimin.d  OiTcnders.^'' 
Despite  tb.e  contiiuiing  populr.riza- 
tion  of  various  treatment  programs 
and  the  increased  attention  devoted 
-to  more  rigorof.s  tlcsigns  for  their 
evniuation,  tJtcrc  arc  still  no  treat- 
'  vi-cnt  tediniqiics  -which  have  unequiv- 
ocally demonstrated  themselves  capa- 
able  of  reducing  rrcidivisjn. 

One  of  the  major  proposed  efforts 
of  the  California  Department  of  Cor- 
rections in  institutional  treatment  is 
"medical-psychiatric"  programing  de- 
spite the  absence  of  any  evidence 
that  its  current  model  for  such  oper- 
ations, the  California  Medical  Facili- 
ty,  is  superior  in  rehabilitative  efficacy 
to  routine  prison  programing.-'  Pro- 
fessionalization  and  upgrading  of 
treatment  services  arc  (Icfensible  on 
the  grounds  of  important  secondary 
objectives — special  client  needs  and 
benefits — but  it  is  doubtful  that  these, 
services  are  useful  for  reducing  re- 
cidivism. , 

Processing  an  offender  as  ill  (and 
he  may,  in  fact,  be  ill)  is  hardly  an 
advance  over  processing  liim  as  evil 
(and  he  may  also,  in  fact,  be  evil) . 
Neither  formulation  has  much  rele- 
vance in  prison,  since  the  inmate's 
primary  status  is  tliat  of  a  warehoused 
object.  The  California  Department  of 
Corrections  plans  to  confer  openly 
the  patient  status  of  "medical- 
psychiatric"  bed  upon  many  ivho  are 
now  looked  upon  as  only  inmates 
("general  purpose"  beds).  The  change 
in  nomenclature  may  enhance  tlie 
Department's  image  ari  '.  .•ill  certain- 
ly spiral  its  costs,  bat  any  ;ncasurable 


•G  R_  Martinson,  Dcp;u  tn-.c.nt  of  Sociology 
and  Anthropology,  City  College  of  New  York 
(personal  communication)  . 

27  Similarly,  there  h.is  been  no  evidence 
that  the  Department's  Outpatient  Psychiatric 
Clinics  have  any  effect  on  recidivism. 
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iiiiiiiiivcinciiL  !:i  pcrioiUMiuc  is  un- 
likJ-ly. 

]v.i,'<  as,  lusioriailly,  liic  nuaibcr  of 
\viuiics  2-o.sc  :is  a  cc>nsc.-(|iic:icc  <if  an 
increase  in  the  number  of  witch 
luirucTS  and  tlicn  dcciined,  not  in 
response  to  tiic  hunters'  re!;ab;li:ative 
e.Torcs  but  railicr  as  a  consecjucnce  of 
corrective  excesses  th.at  thinned  the 
ranks  of  the  witcli  hi:nters,-3  correc- 
tion may  be  npprosching  a  turning 
point.  Yet  even  today,  we  find  pas- 
sages such  as  tlie  following,  freshly  in 
print: 

-Society?,  perccptio:!  of  c-ira:!:a!s  is 
ci-.:'.iigiiig.  Criminals  now  c-^xi  be  seen  'as 
bad  or  sick.  If  tb.cy  are  bad,  they  require 
ciLstody;  if  ihoy  ;;rc  sick,  they  require 
n'catinor.t.  I'iic  tre.anie;'.L-vcr>-us-ciisiody 
cci'irrovci^y  has  r.-jWl  i::  t'.ic  CoiTcctions 
field  for  several  decades,  bui  today  :!ie 
trcati'ncr.t  advocates  appear  to  be  win- 
uir.j.-'-i 

Since  notiiing  much  is  won  if  either 
side  v/ins,  maybe  it's  time  to  call  off 
live  game. 

Tiie  narcotic  add'ct  has  recently 
been  transferred  from  the  ranks  of 
the  bad  to  those  of  tl-e  sick,  through 
little  more  than  a  cliange  in  the 
procedural  labels:  civil  rather  than 
criminal  comniitnient;  outpatient 
rather  than  parole  supervision.  Oppo- 
sition to  commitment  for  a  treatmeiu 
not  proven  effective  has  been  voiced 
on  the  grounds  that  it  is  cruel  and 
unusual  punishment.  tl\at  it  denies  to 
a    person    "accused"    of    illness    the 


-i  "With  the  rise  of  rniionalism,  and  :he 
disbelief  in  a  personal  Cod,  came  a  corre- 
sponding; disbelief  in  his  opposite,  the  Devil. 
.  .  .  k.  dceliiie  ;;i  tlie  accepi;i:;ce  of  miracles 
ineji;;  a  deciine  in  the  acceptance  of  spells." 
I'.  Mn-hcs,  lyUclicraf:  (liaftiniorc:  ?e:ivuin 
Becks,    !£.";:-;)  ,   p.  ■:'>. 

-J  M.  .Maihev/s.  "Correctional  RehabiJita- 
tir.r.:  Boo.t!  or  Bast?"  Tederai  ©.Tenders  Re- 
habilitation Pro^'.-arn,  Fourth  Annual  Con- 
ference. San  .-.ntonio,  1053. 


.siriii;',fnt  le,L;;ii  j^roteclions  afforded  a 
ijerson  atcusetl  of  crime,  and  that  it  is 
h.-irdly  dill'ercnt  from  imprison- 
ment.'''^ 

In  tliis  m.ovcmcnt  to  civil  commit- 
ment, California  was,  as  usual,  in  the 
forefront,  having  establislicd  in  19G1 
a  model  tiiat  v/as  recently  copied  in 
New  York.  The  program,  the  Califor- 
nia Rehabilitation  Center  (CRC) , 
has  recently  been  evaluated.  Findings 
from  a  three-year  cohort  follow-up  on 
CRC  program  performance  of  1,209 
first  releasees  to  outpatient  status  in- 
dicated: 

1.  Seventeen  per  cent  received  a  dis- 
charge from  the  program  after  complet- 
ing tlirce  continuous  years  on  outpatient 
status. 

2.  .Sixty-seven  per  cent  were  returned  to 
the  CRC. 

J.  Thirty-three  per  cent  received  a  nev/ 
critriinal  conviction  during  their  f.rst  re- 
lease (22  per  cent  misdemeanors  and  11 
per  cent  felonies) . 

4.  Seventy-one  per  ceni  were  detected 
as  I;av;j2g  used  drugs  illegally  (63  per 
cent  opiates  and  S  per  cent  ctlier  danger- 
ous drugs  or  mtirijuana)  . 

5.  Characteristics  most  strongly  related 
to  completing  the  three-year  period  suc- 
cessfttily  '.-/ere:  being  white;  staying  at 
CRC  a  short  time;  living  with  one's, 
spouse;  living  outside  of  Los  Angeles, 
Orange,"  San  Francisco,  or  Sacramento 
counties;  and  working  75-100  per  cent  of 
the  lime.^i 

The  findings,  applicable  only  to 
f.rst  releasees,  speak  for  tliemselves. 
Those  returned  ro  the  center  perform 
even  more  poorly,  of  course,  upon 
subsequent  release.  For  example,  of 
ail  m.en  released  in  1955,  50  per  cent 


•i'J  J.  Kramer,  J.  lierccoches,  and  R.  Eass, 
"Civil  Comminnent  for  .Addicts,"  American 
Journal  uj  Psychiatry,  December  1058. 

"ij.  Bercccches,  California  Department  of 
Corrections,  Research  Division,  1953  (per- 
sonal communication)  . 
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were  reunned  before  a  single  year  in 
the  conummity  Imd  elapsed;  the  rates 
were  -IH  per  cent  for  fii.si  releasees,  51 
per  cent  for  second  releasees,  and  GI 
j)er  cent  for  tliird  releasees.-'-  Note 
also  (sec  item  3  above)  that  one  out 
of  three  ■siuuiled  from  the  ranks  of 
t!:e  sick  to  il;e  ranks  of  tl;e  bad — "new 
criminal  conviction" — though  rela- 
tively few  to  the  extent  of  a  felony. 

When  .such  rt.suiis  arc  interpreted 
as  "  a  modest  degree  of  .success,"-'^  the 
emphasis  certainly  belongs  on  "mod- 
est," and  one  mu.st  also  ask,  "results 
more  successful  ih.ar.  wliai?"  That  a 
treatment  of  this  caliber  continues  to 
expand  and  obtain  funding  makes  it 
obvious  that  demonstrailcn  of  cllec- 
liver.ess  is  a  token  promise  rather 
than  a  consequential  issue  in  deter- 
mining where  public  i-nvestment  will 
be  placed.  Tliere  are  now  two  "hab- 
its" to  sup')ort: — t'le  ailment  and  the 
costly  trcatnient. 

While  group  counseling  has  been 
the  most  popular  special  treatment  in 
prison  programing,  reduced  caseload 
size  represents  the  major  approach  in 
parole  and  prol/ation  to  tlie  problem" 
of  ciu'bing  recidivism.  Findings  on 
the  efficacy  of  this  approach  v.'ill  be 
reviewed  next. 

4.  Watch  Them  More  Closely 
.A^ftcnvard? 

The  question  of  ca.seload  size  has 
been  more  exhaustively  studied  than 
any  of  the  others,  and  hopes  attaclied 
to  ca.seload  reduction  have  served  to 
justify  nimierous  demonstration  proj- 
ects.    These     projects     typically     ask 


•1-J.  lU-rccochcs.  R.  li.iss.  .ind  C.  Sing, 
".Aiialy.sis  of  l':r.\l-Yc;u'  Exprriincc  of  All  Uc- 
Ic.iscil  from  Culiforni.i  Rclmliilitatioii  Center 
lo  Oiii;)aiicnt  .StaU;s  in  lOwG."  California  Ro- 
habilit.ition  Center.  .N.ircotic  -AiUlict  Out- 
paiicn:  l*ro;5iani  l<.ej>ort  N'o.  8,  19C8. 

33  Kramer  ct  al.,  supra  note  30. 


complicated     questions     about     the 

nature  as  well  as  t!ie  "intensity"  of 
tlie  supervision  technicpie  aiid  ex- 
plore oriender-variable  questions  as 
well.  , 

California  lias  led  the  neld  in  ex- 
perimentation with  caseload  .size  in 
parole;  for  liie  past  fifteen  years,  the 
Department  of  Corrections  has  been 
involved  in  manipulation  of  caseload 
size.  Tlie  S])tcial  Inrensive  P.;role 
Unit  (SIPU) ,  conducted  from  IG.')3  to 
106'i  in  four  phases,  provides  interest- 
ing information  about  the  eHects  of 
variation  in  caseload  size  on  re- 
cidivisiri.  Following  is  a  sunm;ary  of 
tlic  results  of  eacli  ph.a.sc  of  tiiis  proj- 
ect: 

I'iiasc  One  (SIPU  I) — Provided  for  ran- 
dom assessment  of  cases  released  from  the 
Dep.inmeiit  of  Corrections  to  special 
filtccanian  caseloads  (cxpcrimeiital)  or 
the  if.<,".;!ar  ;:inc:y-!:iri!i  cascloaVis.  Cases 
rcm.~incd  in  aii  experimental  caseload  for 
tiirtc  montlis  (believed  to  be  the  most 
vulnerable  months  for  failure)  and  were 
then  rraiisfcrrcd  to  a  regular  caseload.  An 
evaluation  of  Plir.sc  One  revealed  that  the 
reduced  caseloads  had  no  measurable 
eiTect  oil  jj.uolc  outcome. 

Phase  Two  (SiPU  II) — The  experi- 
mental caseloads  were  increased  to  tliirty 
men.  antl  the  Icngtii  of  stay  was  increased 
to  six  moKtiis  before  transfer  to  a  regular 
caseload.  Ag.dn,  no  evidc.ice  of  the  supe- 
riority of  the  reduced  caseload  was" 
demonstrated. 

Phase  Three  (SIPU  III)— TIic  experi- 
ineiual  caseloads  were  increased  to  thirty- 
five  men,  and  tl'.c  length  of  stay  was 
increased  to  one  year  before  transfer  to  a  ' 
regular  caseload.  A  two-year  follov.'-up 
revealed  that  reduced  caseload  parolees 
did  sligluly  better  than  tliose  on  regular 
caseloads  and  iliai  tlic  improvement  was 
attributable  to  medium-risk,  parolees. 

Phase  Four  (SIPU  IV)— Attempts  were 
made  io  explore  die  c.Tects  of  parolee  and 
oiTicer  types  on  case  outcome.  Caseload 
si/e  was  reduced  to  thirty  and  fifteen,  and 
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No. 

llc!>.\u,cd 

Out 
ravor;'.'.>lo 

cDinc 

Type  of  I'ai'olc  Siipeivi.sioji 

'rochuicai  llctuni 

\\'(y.k  U:ii:  S\;in;.-v;si;.n  . 
Cur.vinrior.ul  Siipcrvision 
Totu! 

2,0  IS 
-1,3.')3 
7.301 

f..^..S% 
02.  G% 
G3.0% 

15.7% 
l-i.4% 
l:-..0% 

cliaracterisiics  't!ioii,:;!u  to  be  favorable  to 
p.irole  outcome.  The  results  of  the  itudy 
iiulicated  th:;t  these  d:an:Cteilstics  did  not 
nie.;sMrah!y  ailect  parole  cutcoiiie  and 
t;>at  the  only  vari-ib.e  wh:c!;  n^attcred  was  • 
the  r.r.:ount  of  tiine  an  officer  had  to 
devote  to  s-jpcrvisicr..  The  (ifteen-man 
cnsclc-.d  did  no  better  than 'the  dairty- 
rnan  ca.scioad.--i  ; 

PI:ase  Four  of  'lJ^c  .study  hr;s  been 
O'iticized  for  l:ick  of  precision.-" 
Tlicrc  is  also  evidence  i!i:;c  SI?U 
agents  were  responding  to  violaiions 
by  their  parolees  in  tliC  same  fasliion 
as  the  Ycl:i1i  Atitiiority's  Corrimuniiy 
Trcr.iiiierit  Project  .-gents.-'^  Thr.s,  it 
is  not  known  whether  signi.ficant 
f.ndings  occurred  bec.-aise  parolees 
were  behaving  cifterently  or  because 
parole  agents  wers  reacting  diiierently 
to  violations. 

Despite  the  i.bsence  of  good  evi- 
dence support:.;g  reduced  caseloads. 
ti;e  California  legislature  in  1964  gave 
approval  to  the  Work  Unit  program 
in  parole.  The  re-alt  was  that  h:dt'  the 
adult  n:aie  parclv-es  in  the  state  were 
placed  nncer  reduced-caseload  super- 
vision, which  required  the  hiring  of 
many  parole  agents.  The  assignment 


-i  Sco  S.  Adn;r.s.  "So:r:v;  I"i;-.dii-j.-,s  fior.i  Ccr- 
rec:;o;-.^l  Caseload  Research,"  l-'cdcTal  Proba- 
tion, Do^cm'uwr  I0G7. 

^•-.  Ibid. 

3CSee  :cxt  iulrrc  ai  r.cies  -i-3;  iliO,  J.  RoL- 
iio.-'i.  ?/ogiCss  N'c'.es  tov,-a-.d  the  Proposed 
Study  oi  Parole  Cpcrations.  Calil'ornia  Do- 
partraent  of  Corrections,  3ay  Area  Research 
Unit.  1935. 


of  cases  to  th.e  Work  Unit  program 
(average  caseloads  of  about  thirty-five 
based  on  an  ciai)orate  grading  system 
whereby  eacli  case  is  assigned  points 
according  to  the  seriousness  of  the 
offense  and  other  factors)  was  left  to 
the  regional  chr-si.ncation  representa- 
tive. Thus,  Work  Unit  cases  are  differ- 
ent from  Conventional  Unit  cases 
(i.e.,  regular  .stiin-ivision  caseloads  av- 
eraging about  .sr.voniy  cases) ,  and  a 
comparison  of  pcrlnrmancc  for  the 
tv/o  has  to  take  this  difference  into 
accouitt.  In  I'jfij,  its  .Hrst  year  of  oper- 
ation, tliere  were  2,918  prison  releases 
to  Work  Unit  parole  supervision,  and 
4,353  to  Conventional  supervision. 
The  performance  figures  for  the  two 
types  of  supervision,  based  on  a  one- 
year  cohort  exposure  period,  are 
presented  in  Table  S.^' 

The  di.flerence  in  performance  be- 
tween the  two  types  of  supervision 
appears  sliglit;  nevertheless,  .tite -3.2- 
per  cent  advantage  in  fayorable_put- 
come  of  Work  Unit  over  Convention- 
al is  statistically  sigiuficnit.  In  inter- 
preting the.se  (..'it.;.  I'.O'.'.'ever,  we  must 
remember "  thi.t  tlic  two  populations 
are  not  direc:ly  conii)arabie.  For  ex- 
amole,  ail  i>ers.')n.s  cl.issified  as  having 
a  high~potentiai  for'  violence  were"" 
assigned  to  tltc  Work  Unit  program," 
which  was  found  to  be  composed  of 
better-risk  parolees  as  measured  by  an 
actuarial  prediction  device  (Califor- 
nia   Base    Expectancy    61A) .    V/hen 


iwbison  -".d 
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inlrndaciul,  the  dilfrrnia:  in  favor- 
able milconic  bclii'cai  the  Work  Unit 
mill  the  Convcnlioiial  Unit,  xfas 
erased,  and  cor.vcJilioT.al  supervision 
runs  fomid  to  liaxic  a  .ugnificanlly  loxo- 
cr  rate  of  technical  prison  return?^ 

In  19G4  the  federal  probation  sys- 
tem ir.riugurated  the  San  Francisco 
Project,  experimenting  with  caseloads 
ol  four  sizes  and  random  assignment. 
Like  the  Work  Unit  program,  the 
project  experienced  an  increase  in" 
the  teclinical  violation  rates  accompa- 
nying reduction   in  caseload  size: 

The  minimum  ■^ujjcrviiion  ca5clo:.d  has 
a  viohuion  r.iic  of  24.3%;  and  the  ■'inicn- 
■  sivc"  cr.scloacl,  a  viol.-uior.  rate  of  37.5%. 
...  In  tl'.c  "idcar"  caseloads  some  five  cr 
six  times  as  m;:ch  attention,  as  me.-.surcd 
by  direct  contact  widi  the  oiTcndcr  and 
'.vith  oihcrs  about  liim,  did  riOt  produce  a 
reduction  in  violations;  and  in  the  "in- 
tensive" caseloads,  despite  fourteen  times 
as  mucli  attention  as  provided  the  mini- 
mum supervision  cases,  the  vioLation  rate 
not  only  failed  to  decline  signiHcandy, 
but  increased  v.-ith  respect  to  technical 
violations.  .  .  X-' 

The  researchers  concluded  that  the 
technical  violation  rate  was  a  func- 
tion c:  the  amount  of  supervision — 
i.e.,  the  intensified  supervision  en- 
abled agents  to  discover  a  g-reater 
number  of  minor  technical  violations. 
Caseload  groupings  did  not  differ  in 
regard  to  nontechnical  viola tions.*'* 
Thus  the  small  caseload  was  not 
demonstrated  to  be  m.ore  efrective  in 
reducincr  recidivism. 


3S  Ibid. 

20  J.  Lohniars,  A.  Wa.h!,  R.  Carter,  and  S. 
Lev.'is,  "The  Intensive  Supervision  Caseload: 
.\     Preliminary    Evaluation,"    University    of  • 
Caliioinia,  Scliool  of  Criminology,  San  Fran- 
cisco Project  No.  11,  1967. 

40  Ibid. 


.'>.  <iui  'S'iiciii  i,<)i>.s<*  o;.'..  . 

C;iliforni:i  prides  iiscU  on  u.s  c.\ien- 
sivc  use  of  aftercare;  about  90  per 
cent  ol  male  Iclons  rclc;i.scd  f  i  oni 
prison  in  recent  years  were  released  to 
parole  supervision.  Relatively  little 
attention  has  been  given  to  compar- 
ing men  oihcially  di.scliargcd  from 
prison  with  men  released  on  parole. 

From  1960  through  1965,  4,854 
male  felons  were  discharged  from 
prison  at  expiration  of  sentence.'^  Of 
these,  47  per  cent  were  first  releases, 
and  it  seems  reasonable  to  assume 
that  many  of  these  men  were  kept  tire 
full  tim.c  because  of  problems  iri  their 
prison  adjusiment  or  concerns  about 
releasing  them.  More  than  half  the 
prison  dischai-gcs  had  been  previously 
returned  from  parole  as  violators — 10 
per  cent  with  a  new  commitment  and 
43  per  cent  to  fmish  their  original 
term.  Otie  out  of  every  five  nien  wi:v> 
are  returned  to  prison  as  technical 
violators  is  subsequently  discharged 
from  prison  and  tiie  remainder  are 
reparoled,  compared  to  one  out  of  ten 
who  are  retiirncd  with  new  commit- 
ment and  one  out  of  twelve  leaving 
on  first  prison  release.^- 

In  general,  then,  one  would  expect 
men  discharged  from  prison  to  be 
poorer  risks  than  those  placed  on 
parole.  Wliile  coiiort  follow-up  is 
routinely  available  only  for  parolees, 
some  return-to-prison  data  are  avail- 
able from  the  California  Department 
of  Corrections.  Examination  of  these. 
data  indicate  that  discharged  men 
have  fewer  return-to-prison  disposi- 
tions than  men  released  to  parole 
supervision.  Tins  does  not  mean  thai 
men  discharged  from  prison  are  bci- 


41  California  Department  of  Corrections, 
supra  note  I'l. 

i-^  These  proportions  vary  slightly  frora 
year  to  year. 
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ii'i-  ri^i.  The  difiurcnce  c:.n  r:::oit  rcp:;;cei,  "Lci  tne  puniihinent  H;  the 
like!)'  be  ;:cco.;:;:c:d  for  by  li^i:  clrcu-i-  ci-:n:;e."  Puiiidiznent  and  treatment, 
stance  ih.'it  n:t.i  :;:  Jiii::::ro;c:'.  s:::tv,s  however,  i.:e  net  opposites;  the  cppo- 
rVe  uo:  iub_^cCi  to  auminiszriitlve  re-  site  of  pun:£h:r:e;it  is  re\\'ard,  and  ihe 
turris  :ii  are  :eelu.ic;il  vlclaicrs  of  "ir^-v  of  eflec:"  poaitt  the  utility  of 
parc>:e.  both  in  shaping  future  bcIi:ivioi\ 
In  a  rr.crc  detailed  study  of  rr:en  Since  pur.isl.inent  irip.y  be  a  reh?.bi!i- 
d:schc;:':;ed  cr  o:-ro;ed  frcr.^L  T>rison  ir.  -3.iive  tool,  to  trdk  oi  ]3unisiiir.cr:t  vcr- 
Califond- {7ol  Liiichar-ed  vs.  i.iio  i^"  rehab:h;adon  is  icollsh.  But  to 
'y.-.iolcd'^  ,  r.rr.eiler  fcr.nd  tiiai,  durir.'-'  spe-ik  of  rev;pa-d  vis-a-vis  oiTenders  be- 
ih<::  lirst  t'.vo  vears,  di.-charcred  cases  comes  a^v'kvv'ard,  since  it  plays  havoc 
had  a  n^cvc  favorable  uostinitiiutiou-  ^^'^''^i^.  the  concept  of  deterrence:  opcn- 
a'  o-:tccaie  /i.e.,  no  .rouble  or  no  ^7  re^vardin^  persons  to  stop  being 
disposition  \vi:h  a  .enccnce  over  CD  crinrinals  -ivculd  seemingly  impel  oth- 
days)  ihan  cases  reieaxea  :o  parole.-'--  ers  to  comn^it  criminal  acts  in  order 
-:fc-.v-cver,  ai:er  L!nee  years  ti;ere  v.-as  to  seciire  the  benefits  ci^ered  for  re- 
no  diii'erenc;:  betvveen  ti;e  tv;o  vrouys  tiren^ent  fro:n  crime.  Consequently,  it 
in  T:o-dn;:itn:ional  dis^ucsidons.  The  becoines  politically  more  convenient 
rjarolec:'  kis  favorable  dis-iosiiions  or  k-iS  embarrassing  to  introduce  th.e 
di;ri:::-  ii;e  art:  t^,vo  veavi  were  oroaa-  cov.cc::i   cf   trea:a:ent    "C   counterbai- 


biy  attri-at-hie   to   d^^-ir   "return    to  ance     punisiinient.      i^un:snnrent     is 

finish    i^rai,"    a    dlsoositicn   no:   pos-  manifestly    unpleasant    and    may    or 

sible  for  discl-.arged  men.'^'^  ^"---7  not  '^vork,"  ^v'l^ere2.?  treaiment, 

Tiie   :hred;old  cf  criminal   cr  an-  ^vidle    nof  intrinsically    pleasant,    es- 

ti'Ori:.;    \~^^r.\'.c:   dn.i  mav  result   in  cap^^  the  deiinitely  unpleasant  conno- 

return   lo  -"rison  is  obviously  hi-dier  nations   of  punishmenc;    furthermore, 

for  the  en-pri^oner  -;vho  is  no  iong;jr  '-    -s    impliedly    eilective:    treatment; 

c:acia:ly  under  commitment  to  a  cor-  almost    by    deiinidcn,    is    thai   wiiich 

rectional    system.    Does    die    conven-  resuhs   in   improvement   of   a    condi- 

icnce    offered    bv    administrative    re-  tion.  Tlius,  treatment  gains  an  aura 

rum    to   condnemeni   oner   siddcient  ^f  being  both  nicer    (more  humane) 

protection    to    ^.-arran:    i:s    ennence?  -^^  better  (more  effective) . 

Are  v/e  paying  more   for   protection  In  correctional  practice,  treatment 

liian  it  is  v.'ortii?  and  punishment  generally  coexist  and 

cannot    appropriately    be    viewed    as 
mur.ially   exclusive.    Correctional   ac- 


Ir.  the  opening  icc\iorL  of  dds  essay  dvities    (ireannents)    arc   undertaken 

\ve    noted     diar    reform    movemems  in    settings    established    as    places    of 

have  b.;on  generated  nri.mu'il;  bv  l\\\-  nunisinncnt.  Restriction  of  freedom  is 

maniLarian     raii:er     than     prac-madc  ^  panishnteni,  no  matter  whether  i:  is 

considerations.  "Treatment,"  d-;e  ore-  impo.sed  by  physical  confinement  (jail 

sumed  antitiiesis  cf  "ounishmient,"  be-  or  prison)  or  by  surveillance  cf  move- 

comc:<  ti:e  banner  under  ;v:nch  such  a  mem  in  the  community  (probation  or 

movenien:  rai;es  sl.ape,  and  iht  slocan  parole) .  The  punitive  conditions  are 

"Let  ti-.e  treatment  fit  the  offender"  vievred  as  necessary  for  the  adminis- 

tra:ion  of  treamaent,   and   the   treat- 

■■■3  N.'v.'/.iji-,  iiiv,,'.:;  non- il  ments    are    believed    :o    account    for 

.  i-J  Ibid.  whacever  favorable  resuks  occur. 
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T!-.e  re;:l  choice  in  correction,  then, 
is  not  hcLwcen  trcatnicr.i  on  one  Iiand 
?.ncl    puni^'.inier.L    en    tlie    other    but 
bctu'ccn     one     trcaimcnt-pun^ihincni 
alt£rnative  and  another. 
•    Analysis  of  fintlings  iii  a  reviev/  of 
the  major  California  correctional  pro- 
grams that  pcrrriii  relatively  rigorous 
evaluation  strongly  suggests   tlie   fol- 
lowing conclusion:    There   is  no  evi- 
dence to  support  any  progrcnn's  claiyn  .. 
ej  s'.tperior  rchabiiitntive  cjjicacy. 
'"The  single  answer,  then,  to  each,  of 
the  five  c^uestions  originally  posed — 
"Will  the  clients  act  diflercntiy  if  we. 
locic  then^.  up,  or  kccj)  them  locked  up_ 
longer,   or  do   sonicthing  with    them . 
inside,   or   v/atch    them   more   closely 
afterward,  or  cut  them   loose  ofr.cial- 
ly.'" — i;:  "Probably  not." 

Examination  of  correctional  pro- 
grams in  states  other  than  California 
would  probably  yield  essentially  sinii,- 
iar  results  and  t!ie  conclusion  may 
generally  apply.  There  is  considerable 
evidence  that  diiTcrent  types  of  offend- 
ers have  markedly  diU'ercnt  likcli- 
!ioods  of  recidivating,  and  there  can 
be  little  doubt  that  the  di.^erent  avail- 
ible  correctional  program  options 
lave    markedly    different    degrees    of 


unpleasantness  associated  with  tlicni. 
Since  tiie  more  unplcasa;it  or  punisn- 
iz'.g  alternatives  are  more  likely  to  be 
invoked  for  those  offenders  with  seri- 
ous present  oiTenses  o'r  multiple  past 
o.Tenses,  it  is  natural  ih.at  different 
success  rates  and  apparently  different 
degrees  of  ellectivencss  will  attach  to 
sonrie  alternatives,  though,  tliese  difTcr- 
enccs  of  effectiveness  are  illusoi'y. 
Since  t.he  more  unpleasant  oi*  i)imislii_ 
ing  alternatives  tend  also  to  be  the 
more  expensive,  the  choice  of  appro-~ 
priate  disposition  for  offei'.dcrs  should 
be  determined  by  the  amount  of  pun- 
islunent  we  want  to  impose  and  the 
amount  of  money  wc  arc  j^reparcd  to 
sj)end  in  imposing  it;  it  should  not  be  , 
obsciu'ed  by  illusions  of  dillcrential 
rehabilitative  efncacy.'''  If  the  choice 
is,  in  fact,  merely  between  greater  and 
lesser  punisliments,  th.cn  ilje  rational 
justification  for  choosing  the  greater 
mu.-.t,  for  now,  be  sor.ght  in  concepts 
other  than  rehabilitation  and  be 
tested  against  criteria  other  than  re- 
cidivism. 


■«'>J.  Robison,  "Ii".s  Time  to  .Stop  Comit- 
ing,"  Special  Report  to  Califoir.ia  Legislature 
Ways  and  .Means  Commitico,  Select  Cora- 
mittec  on  Criminal  Justice,  1969. 
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PREDICTION  OF  CRIMINAL  CONDUCT  AND 
PREVENTIVE  CONFINEMENT  OF  CONVICTED  PERSONS  * 

Andrew  von  Hirsch  f 

I.     Introduction 

Preventive  confinement— incapacitating  an  allegedly  dangerous 
individual  in  order  to  prevent  him  from  engaging  in  pre- 
dicted criminal  conduct— is  a  concept  that  seems  rather  foreign 
to  our  traditions  of  justice.  We  would  be  prone  to  assert  that  a 
person  may  be  deprived  of  his  liberty,  not  on  the  basis  of  a 
prediction  of  criminal  behavior,  but  only  on  the  basis  of  a  de- 
termination of  guilt  for  a  past  offense.  As  the  recent  controversy 
over  pre-trial  preventive  detention  in  the  District  of  Columbia 
illustrates/  it  can  arouse  our  concern  or  alarm  when  the  state 
seeks  to  incarcerate  preventively  those  suspected  of  criminal  ten- 
dencies, even  for  brief  periods.  While  predictions  of  dangerousness 

•  This  article  is  basetl  upon  a  siaff  paper  prepared  b\  the  author  for  the  Committee 
for  the  Study  of  Incarceration.  Tlie  Coniiniticc  is  an  interdisciplinary  stu<ly  group  that 
is  conducting  a  general  conceptual  inquirv  into  incarceration  and  its  alternat?ves.  Oper- 
ating under  grants  from  the  Kieid  Foundation  and  the  New  World  Foundation,  the 
Committee  is  composed  of:  Fonner  I'.S.  Senator  Charles  E.  Goodell  (Chairman);  Marshall 
Cohen,  Professor  of  i'hilosophv,  city  Lniversity  nt  N'eiv  York;  Samuel  Duliois  Cook. 
Professor  of  Political  Science.  Duke  University;  Alan  Dershowitz,  Prolcssor  of  Law,  Har- 
vard University;  Willard  Cavlin.  Professor  of  Ps%chiatrv  and  Law.  Columbia  Universit\; 
Erving  Goflman.  Professor  of  Anthropologx  and  Sociolosjy,  University  of  Penusvlvania; 
Joseph  Goldstein,  Professor  of  Law,  Science  and  Social  Policy.  Yale  I  nivcrsity;  Harry 
Kalven,  Jr..  Professor  of  Law,  University  of  Chicago;  Jorge  Lara-Braud,  Executive  Di- 
rector, Hispanic-.Xmerican  Institute,  .\ustin.  Texas;  Victor  .Marrero.  .\ssistant  .Administra- 
tor, New  York  Citv  Model  Cities  Administration;  Eleanor  Holmes  Norton.  Chairman, 
New  York  City  Human  Rights  Commission;  David  ].  Rothman,  Professor  of  History.' 
Columbia  Universitv;  Simon  Rottenbcrg.  Professor  of  Economics.  University  of  Massa- 
chusetts; Herman  Schwartz.  Professor  of  Law,  State  Universitv  of  New  York  at  Buffalo; 
Stanton  Wheeler.  Professor  of  Law  and  .Sociology.  Yale  University:  and  Leslie  T.  Wilkins, 
Professor  of  Criminal  Justice.  State  Universitv  of  New  ^ork  at  Albany. 

This  article  was  aided  and  inspired  by  the  Committee's  discussions.  The  conclusions 

itated  herein,  however,  are  to  be  taken  as  an  expression  of  the  authors  own  views-as 
the  Committee  is  still  conducting  its  deliberations  on  the  subject. 

The  author  wishes  to  note  his  particular  indebtedness  to  the  writings,  comments  and 

suggestions  of  Professor  Alan  Dershowitz,  who  is  currently  conducting  an  extensive  inquiry 
into  the  role  of  predictions  of  deviant  conduct  in  the  law. 

t    Executive  Director.  Committee  for  the  Study  of  Incarceration,  Washington    DC 

A.B.,  Harvard  College,  1956;  LL.B,  Harvard  University.  1900.  t>       .      •    • 

1.     For  a   summary  of  arguments  against    pre-trial   preventive  detention,   see   Ervin 

Formord:  Preventive   Deteuuon-A    Step   Backward   for    Criminal  Juuice    6    Harv     Civ' 

RiCHTS-Civ.  Lib.  L.  Rev.  291  (1971);  Tribe.  An  Ounce  of  Detention:  Preventive  Jmticc  iu 

the  World  of  John  Mitchell,  56  Va.  L.  Rev.  371  (1970). 
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have  historically  been  used  to  justify  confining  mentally  ill  per- 
sons, this   practice  also   is   beginning   to   generate   criticism   and 

doubts.^ 

Yet  once  a  person  has  been  convicted  of  a  crime,  our  scruples 
about  preventive  confinement  seem  to  disappear.  Predictions  of 
criminal  conduct  regularly  enter  into  decisions  concerning  the  dis- 
position of  convicted  criminal  offenders.  With  little  public  notice 
and  few  voiced  objections,  the  state  has  been  free  to  impose  pro- 
longed terms  of  confinement  upon  convicted  persons  predicted  to 
be  dangerous,  for  the  express  or  implied  purpose  of  incapacitating 
them  from  engaging  in  future  criminal  conduct;  the  duration  of 
these  individuals'  confinement  may  far  exceed  what  would  ordi- 
narily seem  justified  as  punishment  for  their  past  offenses.  Thus 
one  is  tempted  to  ask:  'If  we  are  so  distrustful  of  preventive  con- 
finement in  cases  where  there  has  been  no  conviction  for  a  crime, 
why  should  we  so  readily  accept  it  after  there  has  been  a  convic- 
tion?" This  paper  will  attempt  to  deal  with  that  question. 

A.     Prevalence  of  the  Practice  of  Preventive  Confinement 

Numerous  examples  could  be  cited  in  existing  law  involving 

essentially  preventive  confinement  of  convicted  persons  predicted 

to  be  dangerous.  I  shall  mention  just  a  few. 

Canada  has  adopted  a  system  explicitly  termed  "Preventive 

Detention,"  authorizing  the  imprisonment  of  convicted  multiple 

offenders  for  an  indeterminate  term  if:  ^___ 

[T]he  court  is  of  the  opinion  that  because  the  aeeufsed  is  an 
habitual  criminal,  it  is  expedient  for  the  protection  of  the  public 
to  sentence  his  to  preventive  detention.^ 


England,  having  had  a  system  of  Preventive  Detention  similar  to 
the  Canadian  one  until  1967,  still  permits  a  judge  to  sentence  an 

2.  For  critical  analyses  of  the  use  of  psvchiatiic  predictions  in  civil  commitment  pro- 
ceedings for  the  mcntallv  ill.  see  Dershowitz.  The  Law  of  Dnngerousness:  Some  Fictiom 
About  Predictions,  23  J.  Legal  Eu.  24  0970)  [hereinafter  cited  as  Dcrshowit/.  The  Law  of 
Dangeroumess]:  Dershowitz.  PsyWim/rv  in  the  Legal  Proc,^'^:  A  Kuife  That  Cut.  Both  IVays. 
4  Trial  29  (Feb./ Mar.  1968):  Livermore,  Malmquist  Sc  Mechl,  On  the  Justificatious  for  Ctvil 
Commilmenl.  117  U.  Pa.  L.  Rev.  75  (1968):  Note,  Civil  Commitment  oj  the  Mentally  III: 
Theories  and  Procedures.  79  Harv.  L.  Rkv.  1288  (1966). 

S.  Can.  Rev.  Stat.  c.  34,  i*  688  (1970).  According  to  the  statute,  an  "habitual  crimi- 
nal" is  one  who  has  been  previously  convicted  of  ihiee  separate  ottcnses  punishable  by 
five  years  or  more  of  imprisonment,  anil  who  is  "Icaihnf,'  persistently  a  criminal  life."  For 
a  description  and  history  of  the  Canadian  Preventive  DeKntion  law  see  VlacDonald.  A 
Critique  oj  Habitual  Criminal  Legislation  in  Canada  and  England,  4  U.B.C.  L.  Rev.  87 
(1969). 
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offender  for  a  term  well  beyond  the  maximum  term  for  his  last 
offense,  if,  in  the  words  of  the  statute,  the  Court: 

is  satisfied,  by  reason  of  his  previous  conduct  and  of  the  likelihood 

-—- .  of  his  committing  furtiier  offences,  that  it  is  expedient  to  protect 

y<^       [      the  public  from  his  for  a  substantial  time  .  .  .■• 

— -^  One  of  the  most  overt  schemes  of  preventive  confinement  in 
this  country  is  the  Maryland  Defective  Delinquent  Law.=  Under 
the  Maryland  statute,  an  individual  who  has  been  convicted  for 
the  first  time  of  any  of  a  wide  variety  of  offenses  (some  rather 
minor),  may  be  indefinitely  confined  if  he  is  found  by  a  court, 
on  the  basis  of  recommendations  by  a  state  medical  board,  to  be  a 
"defective  delinquent."  To  be  classified  as  such,  the  individual 
must  meet  two  sets  of  criteria,  one  predictive  and  one  quasi-psychi- 
atric. The  predictive  criterion  is  that  the  individual 

by  the  demonstration  of  persistent  aggravated  anti-social  or  crim- 
inal behavior,  evidences  a  propensity  toward  criminal  activity  .  .  . 
as  to  clearly  demonstrate  an  actual  danger  to  society  so  as  to  require 
such  confinement  and  treatment,  when  appropriate,  as  may  make 
it  reasonably  safe  for  society  to  terminate  the  confinement  and 
treatment.' 
The   quasi-psychiatric   criterion   is   that   the   individual,   though 
legally  sane,  manifests   "emotional   unbalance"   or   "intellectual 
deficiency."  ^  If  the  individual  is  found  to  meet  these  criteria,  then 
he  will  be  confined  in  a  special  institution  for  defective  delin- 
quents, Patuxent  Institution.  The  term  of  his  confinement  is  in- 
determinate, can  exceed  the  maximum  term  of  punishment  for 
the  offense  of  which  he  was  convicted,  and  can  even  be  for  life.* 
He  is  entitled  to  release  only  when  it  is  determined  that  he  no 
longer  meets  the  criteria  for  "defective  delinquency"  that  justi- 
fied his  confinement.®  During  confinement,  he  is  supposed  to  be 

4.  Gr.  Brit.,  Criminal  Justice  Act  of  1967.  §?  37-38.  For  a  history  of  the  British  Pre- 
ventive Detention  law  prior  to  1967  see  MacDonald,  supra  note  3. 

5.  Md.  Ann.  Code,  art.  31B  (Supp.  1971).  For  a  useful  analysis  of  the  Maryland  statute, 
sec  Note,"Defectwf  Delinquent"  and  Habitual  Criminal  Ogender  Statutes-Required  Con- 
stitutional Safeguards,  20  Rutgers  L.  Rev.  756  (1966)  [hereinafter  cited  as  Rutgers  S'ote]. 
The  Supreme  Court  has  recently  granted  certiorari  on  a  constitutional  challenge  to  the 
Maryland  law  in  Tippctt  v.  Maryland.  436  F.2d  1153  (4th  Cir.  1971).  cert,  granted  sub 
nom.  Murel  v.  Baltimore  City  Court,  92  S.  Ct.  567   (1971). 

6.  Md.  Ann.  CoDEart.  31B,  §5  (1971).  ••' 

7.  Id. 

8.  /d.§9(b). 

9.  W.§9(a). 
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subjected  to  an  intensive  program  of  rehabilitative  treatment, 
although  a  Maryland  court  has  recently  found  that  such  treatment 
is  not  being  made  available  to  the  more  recalcitrant  prisoners.*" 

Colorado  authorizes  the  preventive  confinement  of  persons  con- 
victed for  sexual  offenses,  if  the  court  finds  that  such  individuals 
constitute  "a  threat  of  bodily  harm  to  members  of  the  pub- 
lic." "  Confinement  is  for  an  indeterminate  term,  up  to  the  life- 
time of  the  defendant.*-  According  to  a  recent  survey  conducted 
under  the  auspices  of  the  American  Bar  Foundation,  seventeen 
other  jurisdictions  authorize  the  indeterminate  confinement  of 
-sex  offenders  or  so-called  "sexual  psychopaths,"  v/ith  or  without 
a  prior  conviction.'^ 

The  Model  Sentencing  Act  proposes  that  a  felony  offender 
<:onvicted  of  certain  serious  crimes  be  sentenced  for  an  extended 
Term  of~Hpt«  thirty  years  (thrice  the  maximum  term  of  confine- 
ment he  otherwise  could  receive  for  such  offenses)  if  the  court, 
after  ordering  a  psychiatric  examination,  finds  that  "because  of 
the  dangerousness  of  the  defendant,  such  period  of  confined  cor- 
rectional treatment  or  custody  is  required  for  the  protection  of 
■the  public"  and  if  it  further  finds  that  he  "is  suffering  from  a 
severe  personality  disorder  indicating  a  propensity  toward  crim- 
inal activity."  "'  The  Model  Penal  Code  provides  that  a  trial 
judge,  in  sentencing  a  person  convicted  of  a  felony,  may  e^ftend 
the  term  of  his  imprisonment  well  beyond  the  maximum  prO' 
vided  for  that  category  of  felony,  when  "the  defendant  is  a  dan- 


10.  McCray  v.  Maryland,  Misc.  Pet.  No.  4363  (Md.  Cir.  Ct.,  Montgomery  County. 
Nov.  11.  1971). 

11.  Colo.  Rev.  Stat.  Ann.  §  39-191 1(2)  (1969  Supp).  This  is  the  current  version  of 
the  Colorado  statute,  revised  since  the  U.S.  Supreme  Court  held  an  earlier  version  uncon- 
stitutional, in  Specht  v.  Patterson.  386  U.S.  eoi  M067).  For  comment  on  the  Colorado  statute. 

.see  Note,  Indiana's  Sexual  Psychopath  Law.  44  I\D.  L.J.  242  (1969). 

12.  Core.  Rev.  Stat.  Ann.  S  3919-S  (1969  Supp). 

IS.  S.  Brakei,  k  R.  Rock,  The  Mfntally  Disabled  and  the  L\\v  ch.  10  (American 
Bar  Foundation  rev.  ed.  1971).  .According  to  this  survey,  these  juiisdiclions  are  Alabama, 
California,  Florida.  Illinois.  Indi.mn.  Iowa.  K:iiisas.  M:issarliiisciis.  Mivvonri.  Nebraska.  New 
Hampshire.  Oregon.  Pennsvlvaiiia,  Tennessee.  WashinRion.  West  Xirginia.  and  the  District 
.of  Columbia.  The  statutory  definitions  of  "sexual  psvchopalh."  along  with  the  st.miie  cita- 
tions, are  set  forth  in  this  survey.  Generally,  the  term  "sexual  psychopath"  is  used  to  refer 
to  an  individual  who  is  not  lej;allv  insane,  is  suflcrinj;  from  some  kind  of  emotional  or 
mental  disturbance  that  makes  him  "disposed"  to  commit  sex  crimes,  and  is  deemed  to  con- 
Ititute  a  danger  to  the  communitv  if  permitted  to  remain  al  large. 

ISa.  National  Coimcil  on  Crime  and  Delinquency.  Advisory  Council  of  Judges,  Model 
Sentencing  Act  §  .">  (1963):  N'\tional  Council  on  Crime  and  Delinqlency,  Guides  to 
.Sentencing  the  Dancerols  Offi  nder  (1969). 
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gerous,  mentally  abnormal  person  whose  commitment  for  an 
extended  term  is  necessary  for  protection  of  the  public."  "*■ 

The  California  indeterminate  sentence  law  gives  an  inde- 
pendent sentencing  board— the  Adult  Authority— plenary  discre- 
tion to  determine  release  dates  within  the  widest  maximum  and 
minimum  statutory  limits."  The  Adult  Authority  may— and  ap- 
parently does— determine  the  duration  of  an  offender's  confine- 
ment in  part  upon  the  basis  of  informal  estimates  of  his  supposed 
individual  dangerousness.'^ 

Essentially  predictive  judgments  are  also  frequently  made  in 
conventional  parole  situations.  Since  1933,  Illinois  has  made  regu- 
lar use  of  statistical  prediction  techniques  in  its  parole  system.  An 
actuarial  prediction  table  of  parole  outcomes  has  been  prepared 
for  each  of  the  major  institutions  in  the  state.  A  sociologist- 
actuary  at  each  institution  prepares  a  routine  prediction  report 
based  upon  the  tables  for  each  inmate  appearing  at  a  parole  hear- 
ing. He  computes  the  prisoner's  statistical  chances  for  making  a 
successful  adjustment  on  parole;  the  final  sentence  in  the  report 

reads:  "This  inmate  is  in  a  class  in  which %  may  be  expected  to 

violate  the  parole  agreement."  Together  with  sociological,  psy- 
chiatric and  psychological  reports  and  interviews  by  the  parole 
board,  the  predictive  score  is  used  to  determine  whether  the  pris- 
oner is  granted  or  denied  parole." 

Based  on  the  Illinois  experience,  several  noted  criminologists 
have  advocated  more  extensive  and  systematic  use  of  prediction 
tables  in  sentencing  and  parole  decisions.*'  According  to  a  nation- 
wide survey  conducted  in  1962,'*  three  other  states— Ohio,  Cali- 
fornia and  Colorado— had  developed  formal  prediction  tables  for 
application  in  individual  parole  decisions.  While  not  using  tables, 
parole  boards  in  other  states  regularly  make  informal  estimates 

13b.     MoDFi.  Penal  Code  S  7.03(3)   (Proposed  Official  Draft,  1962)  . 

14.  Cal.  Penal  Code  SS  1  IfiR,  3020  (West  1970). 

15.  See  Johnson.  Mulliple  Punishineni  and  Comeculive  Sentences:  Reflections  on  the 
Seal  Doctrine.  58  C\lif.  L.  Rfv.  357,  379-83  (1970):  Milford,  Kind  and  Usual  Punishment 
in  California.  The  Atlantic.  March  1971.  at  46. 

16.  Evjcn,  Current  Thinking  on  Parole  Prediction  Tables,  8  Crime  and  Delin.  215 
(1962). 

17.  L.  Oblin.  Selection  for  Parole  (1951):  Clascr,  Prediction  Tables  at  Accounting 
Devices  for  Judges  and  Parole  Boards,  8  Crime  and  Delin.  239  (1962).  Ohlin  and  Clascr  dc- 
velope<l  the  prediction  tables  in  use  in  Illinois.  K.vjcii,  supra  note  16. 

For  a  valuable  analysis  and  siimmaiy  of  piediclioii  studies,  sec,  H.  Mannheim  &  L. 
WiLKiNS,  Prediction  Methods  in  Rilation  to  Borstal  Training  (1955). 

18.  Efjcn,  Jtipia  note  IG,  at  210-17. 

721 


1486 


BUFFALO  LAW  REVIEW 

of  individual  inmates'  potential  for  future  anti-social  conduct  in 
determining  whether  to  grant  or  deny  parole;  a  recent  American 
Bar  Foundation  survey  of  sentencing  and  parole  procedures  found 
that  "the  principal  consideration  in  the  decision  to  grant  or  deny 
parole  is  the  probability  that  the  inmate  will  violate  the  criminal 
law  if  he  is  released."  **  4^^- 

B.     Scope  of  the  Inquiry 

Before  proceeding,  it  is  appropriate  to  define  the  scope  of 
this  inquiry  more  precisely.  Imprisonment  has  or  may  have  as  one 
of  its  functions,  the  prevention  of  future  crimes— even  without 
any  attempt  at  prediction  of  individual  dangerousness.  Any  de- 
cision to  confine  a  person  convicted  of  a  crime  incapacitates  him 
from  committing,  during  his  period  of  confinement,  any  criminal 
acts  he  might  otherwise  choose  to  commit  against  the  outside 
community.  That  is  true  even  if  the  decision  to  confine  is  made 
solely  with  reference  to  his  past  criminal  conduct,  and  no  effort  is 
made  to  forecast  his  individual  future  behavior.  So  long  as  it  is 
assumed  that  sotne  convicted  robbers  (never  mind  which  indi- 
vidual ones)  would  be  inclined  to  commit  further  offenses  if  al- 
lowed to  remain  at  large,  imprisoning  all  convicted  robbers  for 
a  specified  period  of  time  might  prevent  some  future  robberies 
from  occurring.  This  kind  of  prevention  is  what  might  be  called 
prevention  in  the  collective  sense.  It  raises  some  important  ques- 
tions, worthy  of  careful  study.-"  Howeyer,  it  is  outside  the  scope 
of  the  present  article. 

19.  R.  Dawson,  Sentencing  ch.  11,  at  263  (American  Bar  Foundation,  Administration 
of  Criminal  Justice  Series.  1969). 

20.  If  a  specified  term  of  confinement  is  imposed  upon  persons  convicted  of  a  criminal 
offense,  without  any  attempt  at  predicting  individual  dangerousness,  that  will  (by  tempo- 
rarily incapacitating  such  of  those  offenders  as  would  otherwise  be  disposed  to  commit  fur- 
ther offenses)  prevent  some  crimes  from  occurring.  The  question  remains,  however,  whether 
the  use  of  imprisonment  will  prevent  a  sufficient  number  of  offenses  from  occurring  (con- 
sidering only  its  incapacitating  effect,  and  leaving  general  deterrence  aside)  to  provide  the 
public  with  a  significant  degree  of  net  protection  against  crime.  It  also  might  be  asked 
whether  the  public  protection  that  is  achieved  is  sufficient  to  warrant  the  costs  and  other 
negative  side  effects  of  the  institution  of  imprisonment.  Here,  the  following  issues  might  be 
explored  in  further  detail: 

(a)  What  percentage  of  the  total  number  of  actual  offenders  are  apprehended,  con- 
victed and  incarcerated  for  a  given  offense?  For  most  types  of  crime— except,  perhaps,  mur- 
der, bank,  robbery  and  a  few  others— the  percentage  appears  to  be  quite  small.  If  this  per- 
centage is  small,  then  the  public  may  obtain  little  added  protection  from  the  incapacitating 
effect  of  incarceration  upon  confined  criminals. 

(b)  What  is  the  average  rate  at  which  persons  incarcerated  for  a  specified  crime  could 
be  expected  to  commit  further  offenses,  if  permitted  to  remain  at  large?  If  the  rate  is  low, 
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Instead,  this  article  has  a  narrower  scope.  It  is  concerned 
with  prevention  in  the  itidividual,  predictive  sense— where  deci- 
sions to  confine  persons  turn  upon  official  forecasts  of  their  par- 
ticular future  conduct.  More  exactly,  it  focuses  on  this  specific 
question:  is  it  appropriate  to  decide  whether  and  how  long  to  con- 
fine a  sane  adult  who  has  been  convicted  of  a  crime,  on  the  basis 
that  he  is  deemed  likely  to  engage  in  certain  criminal  conduct  in 
the  future? 

This  topic  is  of  particular  interest  for  two  reasons.  It  raises 
questions  of  the  reliability  of  predictions  of  individual  danger- 
ousness  and  of  the  policy  consequences  of  erroneous  predictions. 
It  also  raises  questions  of  the  propriety  of  confining  an  individual 
who  is  deemed  of  sound  mind  and  full  age  for  what  he  will  do,  not 
what  he  has  done. 

It  is  to  this  kind  of  prevention— in  the  individual,  predictive 
sense— that  I  will  be  referring  in  this  article  when  I  use  the  term 
"preventive  confinement." 

C.     Conceptual  Nature  of  the  Inquiry 

Techniques  for  predicting  criminal  behavior  are  still  rela- 
tively primitive,  and  existing  schemes  of  preventive  confinement 
generally  lack  even  minimal  legal  safeguards,  as  the  discussion 
below  indicates.  Thus  it  is  easy  enough  to  criticize  preventive 
confinement  in  the  state  in  which  it  exists  today. 

The  more  difficult  question— and  the  one  with  which  this 
article  will  primarily  be  concerned— is  whether  the  concept  of 
preventive  confinement  is  a  sound  one,  assuming  that  prediction 
techniques  and  legal  safeguards  are  improved.  If  the  concept  is 
sound,^*  then  preventive  confinement  may  be  an  important  and 

again,  little  public  protection  is  achieved  by  incarceration.  Generally,  the  rate  is  relatively 
low  for  the  more  serious  ofFcnses. 

(c)  To  what  extent  does  the  experience  of  imprisonment  increase  the  propensity  of 
those  confined  to  commit  criminal  acts  upon  release?  If  imprisonment  is  criminogenic-as 
some  studies  suggest  it  might  bc-it  may  have  a  counter-preventwe  effect,  by  prompting 
more  crimes  after  release  than  are  prevented  during  confinement. 

(d)  HoK  cost-effective  is  imprisonment  as  a  device  for  preventing  crime  by  incapaci- 
tating criminals,  in  viiw  of  the  liigh  per  prisoner  cost  of  confinement? 

For  a  useful  analysis  of  these  issues,  with  some  empirical  data,  see  J.  Robison,  TTie 
California  Prison,  Parole  and  Probation  System  (Tech.  Supp.  2,  Cal  Assembly.  Preliminary 
Report  on  the  Costs  and  Effects  of  the  California  Ciiminal  Justice  System.  April,  1969). 

21.  In  evaluating  the  soundness  of  the  concept  of  preventive  confinement,  I  will  be 
examining  its  broad  implications  for  social  policy,  rather  than  the  narrower  question  of  its 
compliance  or  lack  of  compliance  with  legal  and  constitutional  standards  under  the  present 
state  of  the  law. 
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fruitful  area  for  further  innovation  and  development.  If  not,  it 
may  be  a  dangerous  blind  alley.  In  making  this  conceptual  analy- 
sis, theoretical  models  have  been  found  helpful  and  will  be  used. 

II.     Preventive  Confinement— A  Theoretical  Model 

We  might  start  our  analysis  by  examining  the  following  theO' 
retical  model: 

The  Preventive  Confinement  Model.  In  an  imaginary 
jurisdiction,  a  person  convicted  of  a  criminal  offense 
would  be  subject  to  preventive  confinement  for  an  in- 
determinate term,  if  specified  predictive  criteria  indicated 
a  high  probability  of  his  committing  a  serious  offense  in 
the  future.  Folloiuing  completioji  of  his  term  in  prison 
for  the  offense  of  which  he  was  convicted,  he  would  be 
transferred  to  and  confined  in  a  special  facility  designed 
solely  for  preventive  purposes,  in  which  living  conditions 
would  be  made  as  "pleasant,"  i.e.,  as  little  punitive,  as 
possible,  consistent  with  the  fact  of  incarceration  itself. 
The  individual  would  not  be  subjected  to  mandatory  re- 
habilitative treatment  during  confinement  in  this  special 
facility.  The  duration  of  confinement  could  substantially 
exceed  the  maximum  statutory  term-of  punishment  pre- 
scribed for  the  offense  of  lohich  he  had  been  convicted. 
He  would  be  released  only  at  such  time  as  he  is  found  no 
longer  to  meet  the  predictive  criteria  for  dangerousness. 

In  actual  practice,  preventive  confinement  frequently  is 
mixed  with  other  elements.  The  Maryland  Defective  Delinquent 
Law  combines  preventive  confinement  with  mandatory  treat- 
ment." By  giving  the  Adult  Authority  plenary  discretion  to 
determine  an  adult  offender's  release  date,  the  California  indeter- 
minate sentence  law  allows  preventive  considerations  to  be  mixed 
with  judgments  concerning  punishment,  treatment  and  institu- 
tional convenience.-''  In  these  contexts,  it  is  difficult  to  isolate  and 
analyze  the  preventive  component  of  decisions  to  confine. 

In  our  theoretical  model,  however,  the  preventive  component 
is  separately  identified.  The  offender  serves  an  indeterminate  term 

22.  See  text  accompanying  supra  note  5. 

23.  See  supra  noU;  15. 
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in  a  special  facility  in  which  confinement  is  for  preventive  pur- 
poses only.  The  duration  of  confinement  in  that  facility  would 
be  set  solely  on  the  basis  of  a  prediction  of  his  individual  future 
dangerousness,  without  regard  to  the  nature  of  his  past  offense. 

Thus  the  model  gives  us  the  opportunity  to  evaluate  pre- 
ventive confinement  in  its  more  or  less  "pure  state."  Once  we 
have  done  that,  we  will  examine  the  effect  of  adding  other  com- 
ponents to  the  model,  such  as  mandatory  rehabilitative  treatment. 

A.  Threshold  Requirements:  Explicit  Legal  Standards  of  Dan- 
gerousness; Validation  of  Prediction  Method;  Procedural 
Safeguards 

To  have  any  possible  merit,  the  model  should  satisfy  three 
important  threshold  requirements:  (1)  there  must  be  reasonably 
precise  legal  standards  of  dangerousness;  (2)  the  prediction  meth- 
ods used  must  be  subjected  to  careful  and  continuous  validation; 
and  (3)  the  procedure  for  commitment  must  provide  the  de- 
fendant with  certain  minimal  procedural  safeguards.  These  re- 
quirements, however,  are  seldom  met  by  current  practices  of 
preventive  confinement. 

1.  Explicit  Legal  Standards  of  Dangerousness.  As  Dersho- 
witz  "  and  Goldstein  and  Katz  -^  have  pointed  out  in  connection 
with  the  law  of  commitment  of  the  insane,  a  supposedly  "dan- 
gerous" person  should  never  be  preventively  confined,  unless  the 
"danger"  he  poses  is  of  sufficient  gravity— and  sufficient  likeli- 
hood—to warrant  deprivation  of  his  freedom.  That  determination 
—of  the  seriousness  and  likelihood  of  the  predicted  misconduct 
required  to  justify  confinement— is  a  value  judgement  the  law 
should  make;  it  is  not  a  factual  judgment  within  the  professional 
competence  of  psychiatrists  or  other  expert  witnesses.  Failure  to 
provide  explicit  legal  standards  of  "dangerousness"  creates  the 
unacceptable  situation  where,  for  example,  one  psychiatrist  can 
decide  that  only  those  mental  patients  who  are  likely  to  perpe- 
trate violent  crimes  ought  to  be  confined,  while  another  psychia- 
trist, depending  upon  his  personal  philosophy,  can  employ  the 


24.  Dershowiu,  The  Law  of  Dangerousness,  supra  note  2. 

25.  Goldstein  ic  Katz,  Dangerousness  and  Mental  Illness:  Some  Observations  on  the 
Decision  to  Release  Persons  Acquitted  by  Reason  of  Insanity,  70  Yale  L.J.  225  (1960). 
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concept  of  "dangerousness"  to  confine  f)otential  minor  offenders, 
as  well. 

These  considerations  apply  with  equal  force  to  the  preven- 
tive incarceration  of  convicted  persons.  Yet  existing  preventive 
confinement  schemes  seldom,  if  ever,  provide  legal  standards  of 
dangerousness  which  have  any  definiteness.  The  Maryland  De- 
fective Delinquent  Law,  for  example,  authorizes  commitment  of 
individuals  who  demonstrate  an  "actual  danger"  to  society.-'  No 
definition  is  supplied  of  what  constitutes  such  a  danger;  nor  is 
there  even  a  statutory  requirement  that  the  supposed  "dangerous- 
ness" be  seriously  criminal  in  character. 

Unless  "dangerousness"  is  defined  by  law  with  some  minimal 
degree  of  precision,  the  entire  preventive  model  may  well  be  un- 
constitutional on  grounds  of  vagueness.-^  Thus  a  threshold  re- 
quirement for  acLeptability  of  the  model  would  be  a  reasonably 
precise  statutory  definition  of  "dangerousness":  one  that  specifies 
what  kind  of  future  criminal  conduct,  and  what  degree  of  likeli- 
hood of  that  conduct,  warrants  preventive  confinement. 

2.  Validating  the  Predictive  Method.  In  commitment  pro- 
ceedings for  the  mentally  ill.  there  is  rarely  any  effort  made  to 
check  the  accuracy  of  psychiatric  predictions  of  dangerousness  by 
following  up  and  tabulating  their  results.-*  The  same  absence  of 
validation  pervades  the  existing  preventive  confinement  practice 
for  some  offenders.  No  systematic  follow-up  is  made,  for  example, 
of  the  predictions  of  dangerousness  under  the  Maryland  Defective 
Delinquent  Law.  Even  among  states  that  utilize  prediction  tables 
as  an  aid  to  parole  decisions,  validation  is  not  always  attempted.-' 

Not  surprisingly  under  these  circumstances,  unverified  pre- 

26.  See  text  accompanying  supra  notr  6. 

27.  See  Rutgers  Note,  supra  note  5.  This  1966  Rutgers  I.mr  Rrt>inc  Note  argiies  that 
the  Maryland  Defective  Delinquent  Ijw  is  void  for  vagueness  because  the  criterion  for 
dangerousness— "actual  danger  to  society"— is  so  imprecise  as  to  leave  the  crucial  decision  of 
what  kind  of  future  conduct  uarrants  incarceration  u holly  to  the  discretion  of  individual 
psychiatrists,  uithout  giving  the  courts  an\  uorkahle  criteria  for  decisionmaking.  The  Note 
contends  that  the  law's  invalidity  for  vagueness  does  not  depend  upon  uhclhcr  it  is  classi- 
fied as  a  civil  or  criminal  statute.  The  v.igiieness  question  mav  be  considered  in  the  coming 
Supreme  Court  test  of  the  consiiiutionalilv  of  the  siaune  Tippcit  v  M.Tivl.ind.  4'16  F.2d 
115S  (4th  Cir.  1971)  ,  cert,  grntited  suh  twin.  Murrcl  v.  Baltimore  City  Court.  9l'  S.  Ct.  jC7 
(1971).  See  also.  Schrcibcr.  lirtetermittale  Thrrnpeutic  Incarceratiort  of  Dangerous  Criminals: 
Perspectiiies  and  Prohlenn,  16  \'a.  L.  Rrv.  t)02  (1970). 

28.  Dershovsitz,  The  Law  of  Dangerousness,  supra  note  2. 

29.  Claser,  supra  note  17,  at  2S7. 
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dictions  of  dangerousness  prove  fallible,  indeed,  when  their  accu- 
racy is  subsequently  examined  by  scholars.  In  his  ongoing  study 
of  the  accuracy  of  psychiatric  prediction  in  commitment  proceed- 
ings for  the  mentally  ill,  Dershowitz  notes: 

[I]  was  able  to  discover  fewer  than  a  dozen  studies  which  followed 
up  psychiatric  predictions  of  antisocial  conduct.  And  even  more 
surprisingly,  these  few  studies  strongly  suggest  that  psychiatrists  are 
rather  inaccurate  predictors;  inaccurate  in  an  absolute  sense,  and 
even  less  accurate  when  compared  with  other  professionals,  such  as 
psychologists,  social  workers  and  correctional  officials,  and  when 
compared  to  actuarial  devices,  such  as  prediction  or  experience 
tables.  Even  more  significant  for  legal  purposes:  it  seems  that  psy- 
chiatrists are  particularly  prone  to  one  type  of  error— overpredic- 
tion.  In  other  words,  they  tend  to  predict  anti-social  conduct  in 
many  instances  where  it  would  not,  in  fact,  occur.  Indeed,  our  re- 
search suggests  that  for  every  correct  psychiatric  prediction  of  vio- 
lence, there  are  numerous  erroneous  predictions.^" 

Predictions  by  supposedly  "expert"  correctional  personnel 
show  the  same  proneness  to  error,  as  a  study  by  Hakeem  sug- 
gests.^'  He  requested  ten  trained  parole  officers  and  ten  laymen 
with  no  correctional  experience  to  make  a  series  of  predictions  of 
parole  survival  on  the  basis  of  case  summaries  of  200  parolees, 
half  of  whom  had  been  recommitted  for  parole  violations  and  half 
of  whom  had  not.  He  found  that  the  laymen  were  substantially 
more  accurate  predictors  than  the  parole  officers.  Moreover,  both 
groups  combined  made  fewer  correct  identifications  of  the  non- 
violators  than  would  have  been  made  by  random  selection. ^^ 

Aside  from  inaccuracy,  hazards  of  class  and  racial  discrftnina- 
tion  inhere  in  giving  psychiatrists,  correctional  officials  or  other 
supposed  "experts"  carte  blanche  powers  to  make  predictive  de- 
terminations of  dangerousness— unless  the  predictive  criteria  used 
are  first  carefully  validated.  Psychiatrists  or  parole  board  members 
of  middle  class  bacTtgrounds  can  and  do,  all  too  easily,  misinter- 


SO.  Dershoiviti,  The  Law  of  Dangerousneis,  supra  note  2,  at  46.  See  alio,  ].  Rappeport, 
Clinical  Evaluation  of  the  Dangerousness  of  the  Mentally  III  (1967):  Moriis,  The  Con- 
fusion of  Confinement  S\iiHrome:  An  Analysis  of  the  Confinement  of  Mentally  III  Criminals 
and  Ex-Criminals  by  the  Department  of  Correction  of  the  State  of  S'ew  Yoik,  17  Buffalo 
L.  Rev.  651  (1968). 

31.  Hakeem.  Prediction  of  Parole  Outcome  from  Summaries  of  Case  Histories,  52 
J.CIUM.L.C.&P.S.  145(1961). 

S2.    Id.  at  149-50. 
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pret  lower-class  or  nonconforming  styles  and  attitudes  as  symp- 
toms of  supposed  "dangerousness."  ^^ 

If  this  kind  of  laxity  is  carried  over  to  the  model  system  of 
preventive  confinement,  that  alone  would  be  sufficient  to  condemn 
it. 

Thus  a  second  threshold  requirement  for  acceptability  of  the 
model  would  be  that  its  predictive  method  carefully  be  validated 
in  advance  of  being  applied  in  actual  decisions  to  confine;  and  be 
subject  to  continual  follow-up  and  review. 

Adequate  validation  studies  of  the  predictive  technique  in 
the  model  are  required,  regardless  of  whether  the  predictive 
method  is  purely  statistical,  purely  clinical,,  or  a  mixture  of  the 
two.^*  Clinical  evaluation  avoids  statistics  in  the  projection  it- 
self, but  the  statistician  must  always  have  the  last  word  in  judging 
the  accuracy  and  utility  of  the  evaluation  method;  as  Meehl  points 
out  in  his  Clinical  vs.  Statistical  Prediction: 

All  clinicians  should  make  up  their  minds  that  of  the  two  uses  of 
statistics  (structural  and  validating),  the  validating  use  is  unavoid- 
able. Regardless  of  one's  theory  about  personality  and  regardless  of 
one's  choice  of  data  .  .  .  ;  regardless  of  liow  these  data  are  fused 
for  predictive  purposes— by  intuition,  table,  equation,  or  rational 
hypotheses  developed  in  a  case  conference— the  honest  clinician  can- 
not avoid  the  question  "Am  I  doing  better  than  I  could  do  by 
flipping  pennies?'  .  .  . 

Is  any  clinician  infallible?  No  one  claims  to  be.  Hence,  some- 
times he  is  wrong.  If  he  is  sometimes  wrong,  wliv  should  we  pay 
any  attention  to  iiim?  There  is  only  one  possible  reply  to  tliis 
'silly'  question.  It  is  simjily  tliat  he  tends  (read:  'is  likely')  to  be 
right.  'Tending'  to  be  riglu  means  just  one  thing— "being  right  in 
the  long  nm."  .  .  .  [We  thus]  have  no  recourse  except  to  record 
our  predictions  at  the  time,  allow  them  to  accumulate,  and  ulti- 
mately tally  them  up  .  .  .  If  t!>e  clinical  utility  is  really  established 
and  not  merely  proclaimed,  it  will  have  been  established  bv  proce- 
dures which  have  all  the  earmarks  of  an  acceptable  validation 
study.*' 

3.  Procedural  Safeguards.  Certain  basic  procedural  safe- 
guards—too often  lacking  today— should  be  built  into  the  preven- 
tive model. 

SS.    American  Frifnds  Service  Committee.  Strucole  for  Justice  ch.  5  (1971)  [here- 
inafter died  as  AFSC  Report]. 

S4.     Sef  text  accompanying  note  47.  infra. 

35.    f.  Meehl,  Glinical  vs.  Statistical  Prediction  136-38  (1934). 
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At  minimum,  a  full  hearing  sliould  be  required  before  any 
convicted  individual  is  committed  for  preventive  confinement. 
That  hearing  should  be  separate  from  the  trial  for  his  past  offense, 
because  the  issues  involved  (for  example,  his  supposed  dangcrous- 
ness)  are  distinct  from  the  issues  at  trial.  At  tliis  hearing,  he  must 
have  the  rights  of  counsel,  confrontation  and  cross-examination 
of  witnesses,  and  the  right  to  call  his  own  witnesses."^  Tlie  Supreme 
Court  has  struck  down  a  sexual  psychopath  law  which  denied 
such  a  hearing,"  but  many  such  state  laws  still  abridge  full  im- 
plementation of  these  rights.'"'  The  Maryland  Defective  Delin- 
quent Law,  while  providing  a  hearing  and  a  right  to  counsel  at 
the  hearing,  denies  the  defendant  the  right  to  confront  and  cross- 
examine  staff  psychiatrists  whose  reports  are  used  in  determining 
his  status  as  a  defective  delinquent.^" 

A  requirement  more  difficult  to  satisfy  but  equally  important 
relates  to  indigents'  right  of  representation.  To  conduct  any  kind 
of  effective  defense,  an  indigent  defendant  woidd  not  only  need 
to  have  competent  counsel  provided  for  him  but  also  to  have  ac- 
cess to  cotnpetent  expert  witnesses  able  to  challenge  the  state's 
prediction  of  his  supposed  dangerousness.'"'  That  would  involve 
very  considerable  expense,  which  would  have  to  be  assumed  by 
the  state.  The  defendant's  expert  witnesses,  to  testify  effectively 
on  behalf  of  their  client,  would  need,  for  example,  to  conduct  ex- 
tended psychiatric  observations  of  the  defendant,  or  run  valida- 
tion studies  to  check  the  accuracy  of  past  predictions  of 
dangerousness  made  by  the  state's  expert  witnesses.  This  will 
require  a  very  much  more  ambitiotis  and  costly  legal  services  pro- 
gram than  is  available  today.  But  without  it,  indigent  defendants 
will  be  virtually  helpless  to  defend  themselves,  and  the  entire 
model  would  violate  basic  standards  of  procedural  fairness. 

A  still  more  difficult  question  relates  to  the  privilege  against 

56.  See  Specht  v.  Patterson,  386  U.S.  605  (1967). 

57.  Id. 

38.  For  a  summary  of  state  court  derisions  conccrninp;  the  applicability  of  procedural 
due  process  safeguards  in  sexual  psvchopatli  piocccdinns.  sec  Annot..  34  A.L.R.Sd  6r>2  (1970). 

39.  Md.  Ann.  Code  an.  31B  (Supp.  1971);  Tippctt  v.  Maryland,  436  F.2d  1153  (4th 
Cir.  1971). 

40.  The  Maryland  Defective  Delinquent  Law  provides  an  indigent  defendant  with  a 
psychiatric  witness  at  st.ite  exivnsc.  hut  no  pio\ision  is  made  in  enable  the  witness  to  con- 
duct the  kind  of  extended  pivchiatiic  obscnaiion  needed  to  challenge  the  state's  psychia- 
trists—who  have  had  llie  defend. int  connned  under  prolonged  observation.  Mi>.  Code  .\nn. 
art.  SIB  §  7(b)   (Supp.  1971);  Rulgcn  Xote,  mpra  note  5. 
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self-incrimination.  If  the  privilege  applies  to  preventive  confine- 
ment under  the  model— and  there  are  arguments  to  suggest  that 
it  should^'— then  the  individual  could  be  confined  only  if  a  pre- 
diction could  be  made  on  the  basis  of  independently  obtained 
data;  the  individual  could  not  be  compelled  to  cooperate  with 
psychiatric  investigations  designed  to  determine  whether  he  is 
dangerous.  If  that  were  so,  the  preventive  model  probably  could 
not  be  implemented  unless  and  until  the  predictive  art  had  pro- 
gressed to  the  point  where  it  could  rely  safely  upon  "objective" 
data  and  dispose  with  psychiatric  investigations  in  making  pre- 
dictions. 

B.     Theoretical  Impediments  to  Prediction:  The  False  Positive 

Problem 

Even  if  these  threshold  requirements  are  satisfied,  however, 
•the  preventive  model  will  encounter  a  formidable  theoretical  im- 
-pedimem  to  prediction:  the  false  positive  problem. 

1.  The  Significance  of  False  Positives.  Starting  in  the  early 
1920'$  with  S.B.  Warner's  statistical  study  of  recidivism  among 
prisoners  paroled  from  the  Massachusetts  State  Reformatory  and 
with  the  Gluecks'  widely  publicized  prediction  studies,  an  exten- 
sive literature  has  developed  coiKerning  the  statistical  prediction 
of  parole  recidivism  and  of  delinquency." 

As  Wilkins  points  out  in  his  perceptive  Evaluation  of  Penal 
Measures*^  there  has  been  a  tendency  in  this  predictive  literature 
to  adopt  a  rather  one-sided  criterion  for  success.  A  prediction 
table  for  delinquency  or  recidivism  is  thought  effective  if  it  can 
correctly  forecast  a  relatively  high  proportion  of  those  individu- 
als who  actually  become  delinquent  or  recidivist.  The  other  side 
of  the  coin  is  less  often  considered:  the  so-called  false  positives— 
those  mistakenly  predicted  to  engage  in  such  deviant  conduct. 

41.  See  S.  Brakel  X:  R.  Rock  supra  note  13.  ch.  10,  and  Note,  Indiana's  Sexual  Psycho- 
path Law,  supra  note  11,  arguing  that  the  privilege  against  self-incrimination  should  apply 
in  sexual  psychopath  proceedings;  People  v.  Potter,  85  111.  App.  2d  1.51.  228  N.E.2d  238 
(1967),  holding  that,  on  the  basis  of  the  Sitprcme  Court's  reasoning  in  Spccht  v.  Patterson, 
386  U.S.  605  (1967),  the  privilege  against  self-incrimination  slioidd  he  applicable  to  pro- 
ceedings under  the  Illinois  ScxuarOfTcnder  Act.  Contra.  Rulj^ers'  Xole.  supra  note  5; 
Haskelt  v.  Marion  Criminal  Court,  250  Ind.  229,  234  N.F..2d  636   (1968). 

42.  The  Warner,  Glueck  and  other  studies  are  summarized  in  H.  Mannheim  &  1^ 
iViLKiNS,  supra  note  17,  ch.  1. 

43.  I,.  WiLKiNS.  Evaluation  of  Penal  Measures  ch.  5  (1969;. 
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There  has  been  an  inclination  to  overlook  how  many  non-delin- 
quents or  non-recidivists  a  prediction  table  incorrectly  classifies 
as  potentially  deviant. 

In  certain  types  of  prediction,  the  criteria  for  success  need 
not  be  too  seriously  concerned  with  false  positives.  If,  for  exam- 
ple, we -develop  a  prediction  table  for  recruitment  into  the  army," 
the  table  may  well  be  useful  if  it  successfully  identifies  a  high  per- 
centage of  individuals  actually  unsuitable  for  the  service,  who  can 
then  be  screened  out.  If  the  manpower  pool  is  ample,  it  does  not 
really  matter  that  the  predictive  index  also  yields  a  substantial 
number  of  false  positives— individuals  actually  suitable  for  the 
service  who  are  rejected  as  a  result  of  a  mistaken  prediction  of  un- 
suitability.  For  the  Army  does  not  need  to  recruit  all  suitable  per- 
sons; and  the  impact  upon  affected  individuals  of  a  mistaken 
prediction  of  unsuitability  generally  is  not  damaging. 

In  predicting  criminal  conduct,  however,  the  consequences 
of  ignoring  the  false  positives  are  much  more  serious.  As  Wilkins 
points  out: 

Taking  a  sample  of  offenders  and  showing  that  a  large  proportion 
would  have  scored  in  ti>e  delinquent  category  does  not  validate  the 
prediction.  Yet  claims  of  this  kind  are  frequently  found.  If  decisions 
are  made  upon  the  basis  of  prediction  statements,  it  is  to  be  ex- 
pected that  the  consequences  of  errors  in  each  class  will  be  differ- 
ent. It  may  be  more  damaging  to  regard  (predict)  a  person  as 
delinquent  or  recidivist  when  this  is  incorrect,  than  to  incorrectly 
regard  a  person  as  nondelinquent  or  nonrecidivist.  Some  recent 
writers  have  claimed  that  the  first  kind  of  error  can  lead  to  a  self- 
fulfilling  prophecy-the  labeling  process  of  classification  as  "likely 
delinquent"  may  change  the  perception  of  the  person  by  others, 
and  through  this,  his  own  self-image.*^ 

In  the  context  of  our  model  system  of  preventive  incarcera- 
tion, we  can  afford  little  tolerance,  indeed,  of  prediction  methods 
that  show  a  high  yield  of  false  positives.  Here,  mistakenly  pre- 
dicting nondangerous  individuals  to  be  dangerous  is  gravely  dam- 
aging—for it  can  lead  to  their  prolonged  incarceration. 

Because  of  the  historical  lack  of  concern  with  the  question, 

44.  For  an  example  of  such  a  prediction  study  designed  for  Army  recruitment  pur- 
poses, see  Daniclson  i  Claik,  i  Personality  Inventory  for  Induction  Screening,  10  J.  CUN. 
Psychol.  137  flO.'i^).  The  design  of  that  study,  however,  was  criticized  in  Meehl  &:  Rosen. 
Antecedent  PtohahHily  and  the  Efficiency  oj  Psychometric  Signs,  Patterns  and  Cutting 
Scores,  52  Psychol.  Blli..  194  (1055). 

45.  L.  Wilkins.  supra  note  43,  at  69-70. 
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the  existing  prediction  indices  for  juvenile  delinquency  and  parole 
recidivism  seldom  tabulate  the  actual  rate  of  false  positives.  Yet 
where  the  false  positive  rate  has  been  calculated  for  existing  pre- 
-diction  tables,  it  turns  out  to  be  disturbingly  high.^" 

It  has  sometimes  been  suggested  that  statistical  predictive 
indices  should  be  used  only  to  identify  tli£  risk  category  in  which 
offenders  are  located:  and  that  selection  of  individuals  within  a 
given  risk  category  for  release  or  continued  confinement  should 
then  be  rtiade  by  the  parole  board  on  the  basis  of  clinical  observa- 
tion.^' However,  this  suggestion  does  not  solve  the  problem  of 
false  positives  in  the  model.  Given  what  we  know  of  the  fallibility 
of  psychiatrists'  and  correctional  officials'  clinical  forecasts,'*''  there 
is  no  reason  to  expect  that  their  predictive  choices— even  within 
statistically  defined  risk  categories— will  be  dramatically  free  of* 
false  positives,  where  the  prediction  tables  themselves  are  not.  As 
"Wilkins  states: 

It  is  sometimes  claimed  that  subjective  judgment  can  help  in  re- 
gard to  these  kinds  of  error.  ^Vilere  tiie  tal)les  may  fail  to  find  the 
ten  who  will  succeed  in  the  90  percent  failure  group,  the  human 
intelligence  will  be  able  to  identify  them.  This  is  sometimes  claimed 
by  those  who  recognize  that  the  human  subjective  intelligence  is 
not  adequate  in  any  other  part  of  the  range  of  assessment.  They 
want  to  cooperate  with  the  tables,  helping  them  when  they  fail. 
These  kinds  of  claims  for  clinical  supplementation  of  statistical 
tables  have  not  been  supported  by  any  evidence.  Their  belief  that 

46.  For  example:  Gottfrcdson  developed  a  prediclion  tabic  for  parole  recidivism,  based 
upon  California  Base  Expectancy  scores,  and  applied  it  to  a  validation  sample  of  2.1  S2 
California  male  parolees.  The  lowest  score  category  (Base  Expectancy  scores  0-4)-which 
indicated  the  highest  expectancy  of  recidivism— correctly  identified  slightly  under  10%  of 
all  violators  in  the  sample;  but  26%  of  those  in  this  category  were  false  positives.  Those 
scoring  in  the  lowest  third  of  the  sample  (in  percentile  terms)  constituted  46%  of  the  actual 
violators:  but  33%  of  those  in  this  low  scoring  group  were  false  positives.  Gottfrcdson,  The 
Base  Expectancy  Approach,  in  The  Sociouocv  of  PuMsn.MtNT  and  Corrfction  807-13  (N. 
Johnston,  L.  Samtz  &  M.  WoLFOANt.  eds.  1970).  Wenk  and  Roliison  .ipplied  nioie  elaborate 
prediction  tables  for  parole  recidivism,  developed  by  Cough,  Wenk  and  Rozynko  and 
based  upon  the  California  Psychological  Inventory  and  Minnesota  Multiphasic  Personality 
Inventory  scores,  to  a  large  group  of  paroled  California  Youth  Authority  wards  (the  sample 
used  in  this  study  is  described  in  the  text  accompanying  note  57.  iiiirn).  Again,  the  results 
were  disappointing,  with  over  50%  of  those  predicted  to  be  violators  being  false  positives, 
and  with  the  incidence  of  correct  predictions  being  lower  than  it  would  be  by  random 
selection.  E.  Wcnk  i-  |.  Rohison.  Assaidtivc  Experience  and  Assaultive  Potential,  May  1971 
(unpublished  paper,  National  Council  on  Crime  and  Dclinriucncv  Research  Centci.  Davis, 
Cal.).  See  alio,  Cough,  Wenk  &:  Rozynko,  Paiole  Outcome  m  Pieilicted  jvom  the  CPt,  the 
MAIPI,  and  a  Base  Expectancy  Table,  70  J.  Abnormal  Psychoc.  432  (1905). 

47.  Chaser,  supra  note  17,  at  247-48. 

48.  See,  text  acconii)anyiiig  supra  notes  30  and  31. 
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something  of  this  kind  of  supplementation  should  be  possible  seems 
again  to  originate  in  an  inability  to  come  to  terms  with  imcer- 
tainty.  For  them,  proi)ability  must  be  supplemented  so  that  a  de- 
terministic model  is  provided— then  a  decision  can  be  made!  ■•» 

The  false  positive  issue,  therefore,  must  squarely  be  faced. 

2.  The  Rare  Event  and  False  Positives:  The  Rosen  Suicide 
Model.  It  might  be  hoped  that  with'  increased  attention  to  the 
false  positive  problem  and  sufficient  expenditure  of  time,  money 
and  effort,  superior  predictive  indices  could  be  developed  which 
would  be  relatively  free  of  false  positives.  That  hope,  however, 
may  be  misplaced— for  there  exist  theoretical  impediments  to  pre- 
diction of  criminal  conduct  notwithstanding  such  efforts  at  im- 
provement. 

Generally  speaking,  criminal  conduct  tends  to  have  two  char- 
acteristics which  make  it  resistant  to  accurate  prediction: 

(1)  It  is  comparatively  rare.  The  more  dangerous  the  con- 
duct is,  the  rarer  it  is.  Violent  crime— perhaps  the  most  dangerous 
of  all— is  the  rarest  of  all. 

(2)  It  has  no  known,  clearly  identifiable  symptoms.  Predic- 
tion therefore  becomes  a  matter  of  developing  statistical  correla- 
tions between  observed  characteristics  of  offenders  and  subsequent 
criminal  conduct. 

Where  those  two  conditions  obtain,  false  positives  show  a  high 
degree  of  persistence,  even  in  a  theoretical  predictive  model. 

In  a  valuable  1954  article,  Albert  Rosen  =*"  of  the  University 
of  Minnesota  developed  a  theoretical  model  for  predicting  suicide 
among  mental  patients,  that  illustrates  this  problem.  Rosen  con- 
structed a  hypothetical  suicide  detection  index  for  an  assumed 
population  of  12,000  mental  patients.  On  the  basis  of  existing 
suicide  statistics,  he  assumed  that  the  rate  of  suicides  was  very 
low— one  third  of  one  percent  of  the  total  patient  population. 
With  this  low  rate,  only  40  patients  out  of  the  initial  population 
of  12,000  would  actually  commit  suicide.  Thus,  without  any  test, 
all  patients  in  this  population  could  be  predicted  to  be  non-sui- 
cidal, and  the  prediction  would  be  right  in  992/3%  of  all  cases. 


49.  L.  WiLKiNS.  stipra  note  43.  at  128-29. 

50.  Rosen.  Detection  of  Suicidal  Patients:  An  Example  of  Some  Limitations  in  the 
Prediction  of  Infrequent  Events.  18  J.  Consui.tinc  Psych.  397  (1954). 

733 


1498 


BUFFALO  LAW  REVIEW 


A  hypothetical  suicide  detection  index  would  have  to  perform 
better  than  this  in  identifying  the  potential  suicides. 

Rosen  assumes  such  a  hypothetical  index  is  developed  as  fol- 
lows: (1)  the  patient  population  is  divided  into  two  groups- 
patients  who  actually  committed  suicide  during  confinement  (sui- 
cide population),  and  patients  who  did  not  (non-suicide  popula- 
tion); (2)  a  random  sample  is  selected  and  analyzed  from  each 
population;  (3)  a  predictive  index  is  developed,  based  upon  the 
test  data  which  significantly  differentiate  the  two  criterion  sam- 
ples; (4)  a  cutting  line  is  established-that  is,  a  differentiating 
score  on  the  index,  so  that  patients  testing  above  that  score  would 
be  classified  as  suicidal  and  patients  testing  below  that  score 
would  be  classified  as  non-suicidal;  and  (5)  the  cutting  line  is 
cross-validated— i.e.,  it  is  validated  with  new  suicide  and  non- 
suicide  samples,  every  psychiatric  patient  over  a  period  of  years 
being  scored  on  the  index. ^^ 

Such  an  index,  Rosen  finds,  can  identify  a  significant  number 
of  true  positives  only  by  mis-identifying  a  very  much  larger  num- 
ber of  false  positives.  If  an  effort  is  made  to  reduce  the  false 
positives  to  a  manageable  number,  only  a  tiny  fraction  of  the  true 
positives  can  be  spotted— and  even  then,  there  are  many  more  false 
positives  than  true  positives. ^- 

Suppose  the  cutting  line  is  established  at  a  point  where, 
after  cross-validation,  the  index  will  correctly  identify  75%  of  the 
patients  in  both  the  suicide  and  the  non-suicide  populations,  re- 
spectively. Using  this  cutting  line,  the  index  will  correctly  iden- 
tify 30  of  the  40  actual  suicides.  However,  Rosen  indicates,  it  will 
also  incorrectly  identify  2.990  non-suicidal  patients  as  potentially 
suicidal.^^  The  false  positive  rate  here  is  so  high  as  to  make  the 
prediction,  in  his  words  "[of]  no  appreciable  value,  for  it  would 
be  impractical  to  treat  as  suicidal  the  prodigious  number  of  mis- 
classified  cases."  ''* 

Suppose,  then,  a  much  higher  cutting  line  is  established- 
one  which,  when  cross-validated,  will  correctly  identify  00%  of 
the  non-suicide  cases.  It  is  assumed  that  the  new  cutting  line 
reduces  to  60%  (regarded  by  Rosen  as  a  liberal  estimate)  the  pro- 


51.  Mat  398. 

52.  Id.  at  3OT-400. 
5S.  Id.  at  399. 
54.  Id. 


734 


1499 


PREDICTIONS 


portion  of  correcdy  classified  suicidal  patients.   Using  this  new 
cutting  line,  the  index  will  correctly  identify  24  out  of  40  actual 
suicides,  but  still  will  mis-identify  as  suicidal  1,196  false  positives.  ' 
This  is  still  "an  impractical  instruinent  because  of  the  large  num- 
ber of  false  positives."  '^■' 

With  every  elevation  of  the  cutting  line,  Rosen  shows,  there 
would  be  some  reduction  in  the  number  of  false  positives.  How- 
ever, there  would  be  a  corresponding  shrinkage  in  the  nuinber  of 
true  positives.  And  the  false  positives  will  continue  to  greatly 
outnumber  the  true. 

If  the  cutting  line  is  raised  to  the  point  where  it  screens  out 
99.5%  of  the  non-suicide  cases,  then,  Rosen  estimates,  the  predic- 
tive index  will  be  able  to  spot  only  2.5%  of  the  actual  suicides. 
Thus  the  problem  remains  unsolved.  Only  1  out  of  40  actual  sui- 
cides are  correctly  identified;  and  to  achieve  this  meagre  result, 
60  false  positives  will  still  have  to  he  predicted. 

To  achieve  a  better  result,  the  experimenter  might  try  to 
seek  to  develop  a  predictive  index  for  a  special  diagnostic  sub- 
group that  has  a  substantially  higher  suicide  rate  than  the  gen- 
eral mental  patient  population.  But,  as  Rosen  points  out,^^  there 
are  inherent  limitations  in  this  approach.  Any  such  diagnostic 
subgroup  would  be  unlikely  to  have  a  suicide  rate  much  higher 
than  two  percent,  and  that  still  would  yield  an  excessive  number 
of  false  positives.  Moreover,  a  considerable  proportion  of  the 
actual  suicidal  patients  in  the  entire  sample  population  would 
then  be  excluded  from  the  diagnostic  subgroup. 

3.  Violent  Crimes  and  False  Positives.  Like  suicide,  crimes 
of  violence  are  infrequent  events.  They  are  rare  not  only  among 
the  general  population,  but  also  (as  will  be  discussed  below) 
among  previous  offenders  who  have  been  released.  The  Rosen 
model  thus  has  applicability  to  violent  crimes,  as  well  as  to  sui- 
cide. Predictions  of  violence  tend  to  yield  large  numbers  of  false 
positives. 

What  makes  violence  so  particularly  difficult  to  predict  is 
not  merely  its  rarity,  but  its  situational  quality.  Deterministic 
models  to  the  contrary  notwithstanding,  violence  generally  is  not 
a  quality  which  inheres  in  certain  "dangerous"  individuals:  it  is 


55.  /d.  at  400. 

56.  Id. 
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an  occurrence  \s'hich  may  erupt— or  may  not— in  certain  crisis  situ- 
ations. Whether  it  docs  erupt,  whether  it  is  reported,  whether  the 
perpetrator  is  apprehended  and  punished,  depend  upon  a  wide 
variety  of  fortuitous  circumstances,  largely  beyond  the  actor's 
control.  Not  only  the  actor's  proclivities,  but  the  decisions  of 
other  individuals— the  victim,  the  bystanders,  the  police,  the 
magistrate— may  determine  whether  an  act  of  violence  occurs  and 
whether  it  comes  to  be  included  in  the  criminal  statistics.  Trying 
to  predict  violence  on  the  basis  of  information  concerning  only 
the  supposedly  violence-prone  individual— without  talcing  these 
numerous  external  contingencies  into  account— is  trying  to  solve 
a  multi-variable  problem  by  keeping  track  of  only  one  variable. 
It  is  a  hazardous  undertaking,  indeed. 

The  difTicuky  of  predicting  violent  criminal  behavior  is 
strikingly  illustrated  by  a  recent  study  by  Wenk  and  Robison  of 
violent  recidivism  among  California  Youth  Authority  wards." 
Wenk  and  Robison  examined  the  records  of  all  juvenile  offenders 
who  were  processed  during  1964-66  through  the  Deuel  Recep- 
tion-Guidance Center,  a  diagnostic  unit  that  examines  older 
juvenile  offenders  at  the  time  they  are  committed  to  the  Youth 
Authority.  A  follow-up  study  was  made  of  their  behavior  on 
parole  for  a  period  of  15  months  after  release  from  confinement— 
with  a  view  to  determining  how  many  were  recommitted  for  a 
violent  offense.  As  nearly  one  quarter  of  the  sample  had  originally 
been  committed  for  a  violent  offense  or  had  a  history  of  known 
violent  behavior,  the  violence  potential  of  the  group  might  have 
been  expected  to  be  relatively  high.  Nevertheless,  the  investi- 
gators foimd  that  of  this  entire  group,  the  incidence  of  violent 
recidivism  during  the  15-month  follow-up  period  was  only  2.4%.''* 
As  Rosen's  analysis  of  his  suicide  model  indicates,  constructing  a 
hypothetical  predictive  index  upon  a  base  rate  as  low  as  that— only 
2.4%— would  yield  an  lumianageable  number  of  false  positives. 

Wenk  and  Robison's  own  tentative  analysis  supports  this 
conclusion.  They  requested  a  psychologist  and  a  statistician  to 
project  hypothetical  predictive  indices  for  violent  recidivism, 
based  upon  the  data  in  their  sample.  The  less  pessimistic  projec- 

57.  E.  Wenk  k  J.  Rt>l)ison,  \ssauliivc  F.xpcricncr  and  .\\saiiliivc  I'oicniial.  \(av  1971 
(unpublished  paper.  National  Council  on  Crime  and  Delinquency  Research  Center,  Davis, 
Cal.). 

58.  /rf.  at27. 
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tion— that  of  the  psycliologist— was  that  a  multi-variable  multiple 
regression  equation  could  be  developed  from  the  data,  which 
could  identify  about  one-half  of  the  true  positives,  hut  in  which 
the  false  positives  would  outnumber  the  true  positives  by  a  dis- 
couraging eight  to  one:''' 

4.  Selection  of  High-Risk  Sul)groups.  One  strategy  men- 
tioned by  Rosen  ^"  for  avoiding  the  false  positive  problem  was  to 
develop  a  predictive  index  only  for  narrowly  defined  subgroups  of 
the  original  sample  popidation,  which  manifest  a  considerably 
higher  rate  of  the  behavior  to  be  tested.  Applying  this  strategy 
to  predictions  of  violent  crime,  we  might  try  to  construct  a  pre- 
dictive instrument  only  for  special  subgroups  of  the  convicted 
offender  population,  which  manifest  a  substantially  higher  rate 
of  violence. 

The  Wenk  and  Robison  study  suggests,  however,  that  there 
may  be  serious  obstacles  to  such  a  strategy.  Their  investigation 
identified  five  subgroups  which  manifested  higher  rates  of  vio- 
lent recidivism  than  the  general  sample  popidation."'  The  sub- 
groups  were:     (1)   offenders   with    known    histories   of   violence; 

(2)  offenders  originally  committed  on  a  violent  offense  charge; 

(3)  offenders  committed  to  the  Youth  Authority  for  the  fourth 
time  or  more  (i.e.,  multiple  recidivists);  (4)  offenders  with  his- 
tories of  "moderate  to  serious"  opiate  involvement;  and  (5)  of- 
fenders referred  to  a  psychiatrist  for  violence  potential  upon 
commitment  to  the  Youth  Authority.*^-  The  investigators'  results 
indicated  that  rione  of  these  subgroups  manifested  a  high  enough 
incidence  of  violent  recidivism  to  avoid  the  false  positive  prob- 
lem. The  highest  rate  (for  category  5)  was  6.2%;  the  other  cate- 
gories showed  rates  of  about  5%  or  less.*^  These  rates  are  well 
below  the  frequency  needed  for  constructing  an  instrument  rela- 
tively free  of  false  positives— which,  as  Meehl  and  Rosen  "^  esti- 
mate, should  be  closer  to  50%. 

Moreover,  Wenk  and  Robison  found  that  all  these  subgroups, 
except  the  first,  account  for  a  rather  small  fraction  of  the  total 

59.  M.  at  47. 

60.  See  text  accompanyinc;  ^iipra  note  56. 

61.  Wenk  8c  Robison,  supin  note  57,  at  27-38. 

62.  Id. 

63.  Id. 

64.  McchI  &  Rosen,  JHpra  note  44. 
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incidence  of  violent  recidivism  in  the  sample  population.  For 
example,  offenders  in  category  (5),  which  manifests  the  highest 
rate  of  violence,  account  for  only  15%  of  the  total  incidence  of 
violence  on  parole  in  the  entire  group.  This  creates  another  dif- 
ficulty. If  to  construct  an  accurate  predictive  index,  we  are  forced 
to  limit  its  application  to  defined,  high-risk  subgroups  that  ac- 
count for  only  a  small  fraction  of  the  total  occurrence  of  violence, 
then  the  public  obtains  little  additional  protection  from  pre- 
ventive confinement  so  limited  in  scope. 

5.  Inclusion  of  Lesser  Offenses.  Another  avoidance  strat- 
egy might  be  to  include  nonviolent  offenses— since  they  are  much 
more  frequent.  In  the  Wenk  and  Robison  study,  for  example,  if 
all  parole  violations  are  considered— which  include  not  only  vio- 
lent crimes  but  also  property  crimes  and  other  lesser  offenses- 
then  the  recidivism  rate  climbs  to  a  more  statistically  manageable 
89.9%.  Another  serious  objection  is  encountered  here,  however. 
To  obtain  the  needed  higher  offense  rates,  we  find  ourselves  fast 
descending  the  scale  of  seriousness  toward  the  minor  offenses. 
Then,  it  becomes  increasingly  difficult  to  demonstrate  a  need  for 
societal  protection  of  the  degree  of  urgency  that  could  conceiva- 
bly warrant  the  kind  of  deprivation  of  liberty  contemplated  in 
the  model.  It  should  be  recalled  that  the  model  involves  incarcer- 
ation for  an  indeterminate  period  that  may  be  quite  prolonged, 
perhaps  lifelong.^' 

6.  Concealing  Overprediction.  Even  were  we  to  extricate 
ourselves  from  this  last  difficulty  we  face  another  formidable  theo- 
retical problem:  any  system  of  preventive  incarceration  conceals 
erroneous  confinements,  xvhile  revealing  erroneous  releases.*^ 
The  individual  who  is  wrongly  identified  as  dangerous  is  con- 
fined, and  thus  has  little  or  no  opportunity  to  demonstrate  that 
he  would  not  have  committed  the  crime  had  he  been  released.  The 
individual  who  is  wrongly  identified  as  non-dangerous  remains 
at  large,  so  it  comes  to  public  attention  if  he  later  commits  a  crime. 
Thus,  once  a  preventive  system  is  established,  it  creates  the  illu- 

65.  As  will  he  rcolled.  indclcrmin.ntc  tcrmi  of  conniiciiicm  .ire  iiiili/ed  in  ilic  model 
in  order  to  assure  that  an  individual  predicted  to  be  dangerous  remains  confined— and  thus 
unable  to  harm  the  community— until  he  is  found  no  longer  dangerous. 

66.  Dershowii?.  0>i  Preiietitite  Dclitilion,  in  Crimk.  Law  and  SocrrTV  30719  (A.S. 
IGffUMTEiN  &  J.  CouJSTEiw  eds.  1971);  Tribe,  supra  note  l.at  372-75. 
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sion  of  generating  only  one  kind  of  evidence:  evidence  of  errone- 
ous release,  thai  jnompts  decision-mahers  to  expand  the  categories 
of  persons  who  are  preventively  confined.  In  short,  a  system  of 
preventive  confinement  creates  a  self-fidfilling  prophecy  for  the 
need  of  more  preventive  incarceration." 

Preventive  confinement  will  also  make  it  difTicidt  to  deter- 
mine with  any  degree  of  confidence  when  a  person  ceases  to  be 
dangerous,  and  may  be  released.  For  the  predictive  criteria,  in 
all  likelihood,  will  largely  rely  upon  the  individual's  behavior 
patterns  in  the  relatively  recent  past.  Incarceration  itself  will 
temporarily  distort  or  suppress  those  behavior  patterns,  thus  leav- 
ing few  accurate  clues  concerning  his  probable  behavior  upon 
release. 

Moreover,  the  problem  of  distortion  of  evidence  would 
greatly  be  compounded  by  political-bureaucratic  pressures.  Under 
a  system  of  preventive  confinement,  the  public  undoubtedly 
would  hold  officials  responsible  if  they  fail  to  incarcerate  (or  if 
they  release)  persons  who  subsequently  do  commit  violent  crimi- 
nal acts.  This  would  create  overwhelming  pressures  upon  ofTicials 
to  overpredict— since  it  would  entail  much  less  risk  to  the  institu- 
tion and  to  their  own  careers  for  them  to  confine  (or  fail  to  re- 
lease) persons  who  actually  are  or  have  become  harmless,  than  to 
release  persons  who  are  actually  dangerous  and  do  subsequently 
perpetrate  crimes. 

C.     Evaluation  of  the  Model— With  False  Positives 

We  are  now  ready  to  evaluate  our  model  of  preventive  con- 
finement. Let  us  begin  by  assuming  that  the  technique  of  predic- 
tion used  in  the  model  manifests  a  relatively  high  incidence  of 
false  positives.  More  specifically,  let  us  suppose  that  the  prediction 
method  generates  false  positives  at  a  rate  which  substantially  ex- 
ceeds the  rate  of  erroneous  convictions  under  the  existing  system 

67.  To  avoid  this  distortion  of  the  evidence,  it  has  been  siij^gested  that  a  random 
sample  of  the  population  of  those  prevenii\clv  confined  he  rele.ised  from  time  to  time, 
and  the  accuracy  of  the  prediction  he  tested  upon  that  sample.  That  mav  get  lis  involved, 
however,  in  the  problem  of  iiifrct|ucni  c\cnts.  If  we  are  trying  to  predict  violent  crimes, 
where  the  offense  rate  is  \cry  low.  a  sid)stanti.nl  iuinil)cr  of  persons  would  have  to  be 
released  at  random  in  order  to  he  able  to  measure  the  eflectiveniss  of  the  criteria.  This 
would  pose  serious  problems  of  fairness  for  those  who  remain  subject  lo  confinement. 
Also,  any  larsescale  raiulotn  release  could  reduce  the  effectiveness  of  the  svstcni  as  a 
measure  of  pid)lic  protection— and  rekindle  much  of  the  pul)lic  au\ictv  that  the  preventive 
system  is  designed  to  alleviate.  Bui  see,  Dershowitz,  On  Preventive  Delenliun,  supra  note  66. 
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of  criminal  justice  for  those  categories  of  offenses.  (Since  there  is 
little  available  evidence  concerning  the  rate  of  mistaken  convic- 
tions, it  is  difficult  to  confirm  that  any  given  rate  of  false  positives 
would,  or  would  not.  substantially  exceed  it.  But  if  the  rate  of 
false  positives  is  of  the  high  order  of  magnitude  discussed  in  the 
preceding  analysis— say,  the  eight  false  positives  to  every  one  true 
positive  suggested  by  the  Wenk  and  Robison  study— it  is  fairly 
safe  to  conjecture  that,  in  Dershowitz'  words,  "any  system  of  pre- 
dicting future  crimes  would  result  in  a  vastly  larger  number  of 
erroneous  confinements"  ^*  than  could  be  expected  to  occur  under 
the  present  criminal  justice  system.)  Later,  we  will  go  on  to  make 
an  evaluation  of  the  model  in  the  context  of  a  hypothetical  "ideal" 
predictive  technique  that  is  relatively  "free"  of  false  positives. 

1.  Inappropriafeness  of  Cost-Benefit  Rationale.  To  sustain 
the  model  where  false  positives  are  present,  a  cost-benefit  ration- 
ale must  be  assumed.  Proponents  of  preventive  confinement  must 
argue  in  terms  of  "balancing"  the  individual's  interest  in  not 
being  mistakenly  confined  against  society's  need  for  protection 
from  the  actually  dangerous  person.  It  has  to  be  contended  that 
the  "benefit"  of  preventing  the  really  dangerous  individual  from 
committing  future  crimes  exceeds,  in  the  aggregate,  the  "cost" 
of  mistakenly  identifying  and  confining  the  nondangerous  one. 

Even  if  this  kind  of  cost-benefit  thinking  were  appropriate, 
it  is  highly  questionable  whether  the  preventive  confinement 
model  could  be  justified  in  its  terms— once  the  magnitude  of  the 
"cost"  of  confining  large  numbers  of  false  positives  is  fully  taken 
into  account.  That  is  especially  true  because— for  reasons  just 
noted— strategies  designed  to  minimize  the  number  of  false  posi- 
tives also  sharply  reduce  the  number  of  true  positives  that  can  be 
identified— and  hence,  minimize  the  social  benefits  of  the  system 
•as  a  crime  prevention  device. 

The  more  basic  point,  however,  is  that  cost-benefit  thinliing 
is  wholly  inappropriate  here.  If  a  system  of  preventive  incarcera- 
tion is  known  systematically  to  generate  mistaken  confinements, 
then  it  is  unacceptable  in  absolute  terms  because  it  violates  the 
obligation  of  society  to  do  individual  justice.  Such  a  system  can- 
not be  justified  by  arguing  that  its  aggregate  social  benefits  exceed 

f^.     Dershowitz,  supra  note  66,  at  313. 
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the  aggregate  amount  of  injustice  done  to  mistakenly  confined 
individuals. 

2.  The  Parallel  of  Conviction  of  the  Innocent.  In  our 
criminal  law,  a  whole  variety  of  safeguards  exist— most  notably, 
the  requirement  of  proof  of  guilt  beyond  a  reasonable  doubt- 
designed  to  assure  tliat  an  innocent  person  is  not  convicted  or 
punished.  There,  aggregate  cost-benefit  theories  would  definitely 
be  inappropriate.  Would  reducing  the  standard  of  proof  in  crimi- 
nal cases  to  a  "preponderance  of  the  evidence"  yield  favorable 
cost-benefit  results— in  terms  of  yielding  a  greater  increase  in  num- 
bers of  convictions  of  the  guilty  than  in  numbers  of  additional 
convictions  of  the  innocent?  Perhaps  so,  perhaps  not;  but  it  does 
not  really  matter.  A  reduction  in  the  standard  of  proof  is  abso- 
lutely unacceptable  if  it  would  materially  increase  convictions  of 
the  innocent.  As  Tribe  states: 

Indeed,  the  very  enterprise  of  formulating  a  toleral;)le  ratio  of  false 
convictions  to  false  acquittals  puts  an  explicit  price  on  an  innocent 
man's  liberty  and  defeats  the  concept  of  a  human  person  as  an 
entity  with  claims  that  cannot  be  extinguished,  however  great  the 
payoff  to  society. 

This  argument  does  not  imply  that  we  do  or  should  insist  on 
absolute  certainty;  we  properly  instruct  juries  to  convict  if  they 
believe  that  guilt  lias  been  established  "beyond  a  reasonable  doubt" 
rather  than  "beyond  ail  doubt."  We  do  so,  however,  only  because 
total  certainty  is  incompatible  with  the  liuman  condition,  and  we 
do  not  wish  to  immobilize  the  system  by  demanding  the  impossible. 
Thus,  guilt  beyond  a  reasonable  doubt  represents  not  a  lawyer's 
fumbling  substitute  for  a  specific  percentage,  but  a  standard  that 
seeks  to  come  as  close  to  certainty  as  human  knowledge  allows— one 
that  refuses  to  take  a  deliberate  risk  of  punishing  any  innocent 
man.** 

The  Supreme  Court  has  recently  held  that  "the  Due  Process 
Clause  protects  the  accused  against  conviction  except  upon  proof 
beyond  a  reasonable  doubt  of  every  fact  necessary  to  constitute 
the  crime  with  which  he  is  charged."  '"  The  Court  cited  three 
reasons  for  its  decision.  Its  first  reason  was  that  of  simple  fairness 


69.  Tribe,  supra  note  1.  at  387  88. 

70.  In  re  Winship.  397  U.S.  358.  3f>4  (1970).  The  Court  held  that  the  rcciuirement 
oC  proof  beyond  a  reasonable  doubt  applied  both  to  criminal  and  juvenile  delinquency 
proceedings. 
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(an  individual  should  not  be  subjected  to  the  deprivations  of 
punishment  if  there  is  any  reasonable  doubt  he  deserved  it): 

The  accused  during  a  criminal  i)rosecution  has  at  stake  interests  of 
immense  importance,  both  because  of  the  possibihty  that  he  may 
lose  iiis  liberty  u]X)n  conviction  and  because  of  tlie  certainty  tiiat 
he  would  be  stiRmatized  by  the  conviction.  Accordingly,  a  societv 
that  values  the  good  name  and  freedom  of  every  individual  siioidd 
not  condemn  a  man  for  commission  of  a  crime  when  there  is  rea- 
sonable doubt  about  his  guilt  .  .  .  ;  '> 

its  second,  the  need  to  uphold  the  moral  force  of  the  law: 

Moreover,  use  of  the  reasonable-doubt  standard  is  indispensable 
to  command  the  respect  and  confidence  of  the  community  in  ap>- 
plications  of  the  criminal  law.  It  is  critical  that  tlie  moral  force  of 
the  criminal  law  not  be  diluted  by  a  standard  of  proof  which 
leaves  people  in  doubt  whether  innocent  men  are  being  con- 
demned ...;"- 

and  its  third,  the  need  to  preserve  citizens'  sense  of  security  from 

wrongful  state  interference: 

It  is  also  important  in  our  free  society  tiiat  every  individual  going 
about  his  ordinary  affairs  have  confidence  that  his  government  can- 
not adjudge  him  guilty  of  a  criminal  offense  witiiout  coiivincing  a 
proper  factfinder  of  his  guilt  with  utmost  certainty.'^ 

Assuming  for  the  sake  of  argument  that  the  state  is  entitled 
to  confine  actually  dangerous  individuals  (an  assumption  to  be 
examined  below),  the  mistaken  preventive  confinement  of  actu- 
ally non-dangerous  persons  can  no  more  be  tolerated  than  the 
conviction  of  the  innocent.  We  are  speaking  here,  of  course,  of 
persons  who  have  already  been  convicted  of  crimes.  But  by  hy- 
pothesis in  our  model,  they  have  already  served  the  full  punish- 
ment for  their  past  offense,  and  are  being  preventively  confined 
for  an  additional  time  designed  expressly  and  solely  to  incapaci- 
tate them  from  committing  future  crimes.  Hence,  the  past  con- 
viction would  not  cure  the  unfairness  inherent  in  preventively 
incarcerating  nondangerous  persons.  After  all,  if  a  man  is  con- 
victed of  robbery  and  serves  the  maximum  term  in  prison,  we 
still  would  object  to  further  imprisoning  him  for  an  alleged  past 
murder  of  which  he  was  wholly  innocent.  "WTiy  should  we  be  more 

71.  W.  ai3f)3-C4. 

72.  Id.  at  3G4. 

73.  W. 
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tolerant  of  taking  a  man  who  has  been  convicted  and  has  served 
the  full  time  for  the  robbery  and  confining  him  for  more  years  to 
prevent  a  future  murder  which  in  fact  he  would  never  commit  if 
given  his  freedom? 

Even  if  preventive  confinement  is  not  officially  labelled  "pun- 
ishment," the  deprivations  of  prolonged  preventive  confinement 
would  be  much  like  those  of  prolonged  imprisonment.  The  loss 
of  liberty  would  be  the  same.  So  would  many  of  the  other  un- 
pleasant aspects  of  confinement,  such  as  forced  association  with 
other  persons,  some  of  whom  may  well  be  actually  dangerous. 
The  social  obloquy  of  confinement  would  be  similar— since  label- 
ing someone  a  potential  criminal  would  have  much  the  same 
stigmatizing  effect  as  labeling  him  a  past  offender.^* 

3.  Reduced  Trial  Safeguards.  If  accused  of  a  crime,  an  in- 
dividual has  recourse  to  various  traditional  trial  safeguards  that 
enable  him  to  defend  himself  against  a  false  charge.  The  prosecu- 
tion has  to  meet  a  standard  of  proof  beyond  a  reasonable  doubt. 
It  cannot  show  that  the  defendant  had  a  propensity  to  commit 
criminal  acts,"  but  must  establish  that  he  had  the  opportunity  to 
commit,  and  did  actually  commit  a  specific  crime.  Thus  the  de- 
fendant, if  he  has  effective  cotmsel,  can  escape  conviction  by  cast- 
ing doubt  upon  the  evidence  connecting  him  with  the  offense. 

These  safeguards  would  not  be  available  in  a  preventive  pro- 
ceeding. A  standard  of  proof  beyond  a  reasonable  doubt  would  be 
virtually  meaningless,  and  could  not  be  applied.  Given  all  the 
contingencies  affecting  future  occurrences,  how  can  any  future 

74.  The  force  of  this  argument— that  prevcniive  confinement  of  the  false  positives 
is  essentially  unjust— doe';  not.  in  fact,  depend  upon  whether  such  confinement  is  classi- 
fied as  punishment.  Even  if  it  is  regarded  as  a  precautionary,  rather  than  a  punitive 
measure,  the  justification  of  prevcnlivclv  confining  an  individual  would  depend  upon  his 
actually  heing  dangerous.  The  individual  is  being  deprived  of  his  lihertv  hccausc,  if  he 
were  to  remain  at  large,  he  would  interfere  with  the  libcrtv  of  others  by  committing 
crimes.  If  he  is  not  in  fact  dangerous,  this  justification  simply  collapses;  and  what  we  have 
left  is  gratuitous  suffering  imposed  upon  a  harmless  individual. 

See  also.  In  n  Winship,  397  U.S.  358  (1970),  where  the  Supreme  Court  ruled  that 
the  mere  fact  that  juvenile  delinquency  proceedings  were  Icgislativelv  designated  as  civil, 
instead  of  criminal,  did  not  obviate  the  need  for  criminal  due  process  safeguards,  includ- 
ing proof  beyond  reasonable  doubt. 

For  comment  on  reasons  for  the  different  treatment  of  the  insane,  see  note  79  infia. 

75.  Generally,  evidence  of  a  defendant's  propensity  for  criminal  conduct  is  not  even 
admissible  in  a  criminal  trial.  See  Comment.  Prnrediiral  Prolectinns  nf  the  Criminal  De- 
fendant—A  Reri'alualion  of  the  Pii-.'ilene  Aiioinst  Selflnrrimination  and  the  Rnle  Exclud- 
ing Evidence  of  Propemity  to  Commit  Crimes,  78  Harv.  L.  Rev.  426,  435  43  (1964). 
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event  be  predicted  beyond  a  reasonable  doubt?  We  can  at  least 
imagine  what  it  would  be  like  to  be  sure  beyond  reasonable  ques- 
tion that  X  has  committed  a  murder;  but  how  could  we  imagine 
being  so  sure  he  will  do  so,  since  he  could  always  change  his  mind, 
be  arrested  beforehand,  be  killed  in  an  accident,  etc.?  How,  par- 
ticularly, could  we  be  so  sure  if  we  know  our  predictive  method 
yields  false  positives  and  there  is  no  way  of  ascertaining  whether 
he  is  one  of  the  false  or  one  of  the  true  positives?  Moreover,  evi- 
dence of  a  mere  propensity  to  commit  criminal  acts  would,  neces- 
sarily, have  to  be  sufficient  to  incarcerate.  The  defendant  would 
have  no  way  of  challenging  his  actual  connection  with  the  crime 
—for  the  crime  would  be  in  the  future.  (How,  for  example,  could 
he  establish  an  alibi  for  an  offense  which  has  not  yet  occurred?)  '" 

D.     Evaluation  of  the  Model— Minus  the  False  Positives 

Thus  far,  the  objection  to  preventive  confinement  has  cen- 
tered upon  the  false  positive  issue— the  injustice  inflicted  upon 
those  wrongly  confined  on  the  basis  of  an  erroneous  prediction 
of  dangerousness.  Is  this,  however,  the  only  objection?  If  it  is,  then 
it  might  be  worthwhile  to  labor  to  overcome  the  obstacles  to  pre- 
diction, formidable  as  they  are,  with  a  view  ultimately  to  estab- 
lishing a  system  of  preventive  confinement  when  and  if  the 
accurate  prediction  of  criminal  conduct  can  be  achieved. 

Or  do  more  fundamental  evils  inhere  in  the  preventive  con- 
cept—even if  the  false  positive  problem  is  assumed  not  to  be  pres- 
ent? If  so,  the  entire  concept  deserves  to  be  scrapped. 

To  answer  these  questions,  we  should  inquire:  how  would 
we  judge  the  preventive  model  described  earlier,  were  we  to  as- 

76.  Dcrshowil/  has  also  pointed  out  that  in  a  criminal  trial,  imperfect  as  it  is.  the 
judge  and  jurors  have  "some  sense  of  what  it  means  to  decide  whether  a  specifically 
charged  act  probably  was  or  was  not  committed  .  .  .  some  basis  for  sorting  out  the  rele- 
vant from  tl>e  iriclevant.  the  believable  from  the  incredible,  the  significant  from  the 
trivial."  Dershowitz,  sufna  note  GG,  at  31").  In  a  preventive  proceeding,  the  regular  par- 
ticipants in  the  judicial  process  would  be  ill-eciuipped  to  judge  the  validity  of  the 
prediction.  In  a  traditional  courtroom,  one  mii^ht  imagine  what  predictive  trials  would 
become  when  thev  were  conicsied:  bafHing  arguments  between  prosecution  and  defense 
expert  witnesses,  each  claiming  superior  expertise  and  offering  contrasting  clinical  or  sta- 
tistical judgements.  A  lav  judge  and  jury  (if  there  is  a  jury)  will  fmd  such  evidence  much 
harder  to  evaluate  intiUigenilv  than  evidence  of  past  crimes. 

To  provide  greater  expertise  to  the  decisFon -makers,  preventive  confinement  might 
be  decided  upon  b\  specialists.  That,  ho'vcvcr.  would  remove  the  traditional  safeguard  of 
lay  control  over  the  jiuliiial  process.  If  the  experts  decide,  who  chooses  the  experts  and 
judges  their  performance? 
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sume  that  a  predictive  technique  had  been  developed  which  is 
reasonably  free  of  false  positives?  More  specifically,  let  us  hypoth- 
esize that  the  predictive  technique  mis-identifies  false  positives  at 
a  rate  which  is  vo  greater  than  the  rate  of  convictions  of  innocent 
persons  for  past  crimes  which  are  assumed  to  occur  under  the 
existing  system  of  criminal  justice.'" 

1.  Universal  Preventive  Confiuement.  To  evaluate  the 
model  assuming  such  a  "foolproof"  predictive  technique,  we 
might  start  by  inquiring:  "If  our  predictions  are  so  accurate,  why 
limit  the  model  to  previously  convicted  persons;  why  not  pre- 
ventively confine  anybody  found  to  be  potentially  dangerous?" 
If,  as  we  shall  find,  there  are  serious  objections  to  such  a  universal 
scheme  of  preventive  confinement,  then  we  should  ask:  "What,  if 
anything,  is  there  about  a  prior  conviction  that  renders  our  pre- 
ventive model  any  more  acceptable?" 

What  are  the  objections,  then,  to  a  universal  system  of  pre- 
ventive confinement,  assuming  we  can  predict  criminal  conduct 
with  a  high  degree  of  accuracy?  Suppose  a  preventive  system  is 
established  which  is  similar  to  our  model  in  all  major  respects  but 
one— it  is  not  limited  to  persons  who  have  already  been  convicted 
of  crimes.  If  any  individual  meets  specified  standards  of  probable 
cause  for  being  dangerous,  the  state  could  initiate  commitment 
proceedings  against  him.  After  a  full  hearing,  with  maximum 
feasible  procedural  safeguards,  he  would  be  preventively  confined 
for  an  indeterminate  term  if  the  predictive  criteria  indicate  that 
he  can  be  expected  to  commit  a  serious  crime  if  permitted  to 
remain  at  large. 

Even  with  an  accurate  predictive  technique,  such  an  Orwell- 
ian  scheme  would  be  unacceptable,  for  two  major  reasons. 
•  (1)  Universal  preventive  confinement  would  run  counter  to 
basic  concepts  of  individual  liberty:  it  would  deny  individuals 
the  fair  opportunity  to  make  their  own  decisions  and  order  their 
own  lives.  A  system  of  criminal  justice  which  imposes  specified 
punishments  for  specified  crimes  gives  us  some  degree  of  assur- 
ance that  we  can,  in  Hart's  words, 

predict  and  plan  tlie  future  course  of  our  lives  within  the  coercive 
framework  of  the  law.  For  the  system  whirli  makes  liabihty  to  tiie 
law's  sanctions  dependent  upon  a  voluntary  act  not  only  maximizes 

77.     But  see  Tribe,  iuftra  noic  1.  at  385-88. 
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the  power  of  the  individual  to  determine  by  his  choice  his  future 
fate;  it  also  maximizes  liis  power  to  identify  in  advance  the  space 
which  will  be  left  open  to  him  free  from  tlie  law's  interference.'* 

In  a  system  of  preventive  confinement,  this  safeguard  would  be 
lost;  an  individual  would  have  little  choice  as  to  whether  he  is 
confined  or  remains  at  large.  His  liberty  would  depend  not  upon 
his  voluntary  acts,  but  upon  his  propensities  for  future  conduct 
as  they  are  seen  by  the  state.  Far  from  being  able  "to  identify  in 
advance  the  space  which  ^vould  be  left  free  to  him  from  the  law's 
interference,"  his  liberty  would  depend  upon  predictive  determi- 
nations which  he  would  have  little  ability  to  foretell,  let  alone 
alter  by  his  own  choice. 

Our  constitutional  scheme  assigns  a  high  value  to  the  right 
of  individual  choice;  this  is  reflected,  for  example,  in  the  guaran- 
tees of  free  speech,  free  assembly  and  free  association.  It  is  like- 
wise reflected  in  the  basic  rule  of  our  criminal  jurisprudence, 
that  a  sane  adult  may  not  be  deprived  of  his  liberty  except  as 
punishment  for  a  crime  of  which  he  has  been  convicted.'"  The 
law  thus  warns  that  specified  modes  of  anti-social  conduct  will  be 
met  by  unpleasant  consequences,  including  incarceration  for  a 
specified  time.  But  the  choice— whether  to  engage  in  such  conduct 
and  chance  the  punishment— is  left  up  to  the  individual;  the  state 
will  not  intervene  unless  he  has  been  found  to  have  violated  the 
law.  By  giving  him  that  choice,  society  risks  that  the  individual 
make  the  wrong  selection,  to  the  community's  detriment.  Similar 

78.  H.L.A.  Hart,  Punishment  and  Rfsponsibility  181-82  (19G8). 
f  79.  An  exception  has  historically  been  made  of  the  insane— who  have  been  subjected 
to  preventive  confinement  without  the  requirement  of  a  prior  conviction,  if  deemed  to  be 
"dangerous  to  themselves  or  others."  Little  concern  h.ns  been  shown  with  safeguarding 
mental  patients'  rights  of  individual  choice— because,  in  part,  they  have  been  regarded  as 
persons  incapable  of  choosing:  that  is,  so  cogniiively  and  emotionally  deranged  that,  for 
them,  choice  has  little  or  no  meaning.  .\s  one  commontarv   put  it: 

Another  explanation  might  be  found  in  the  assumption  that  society's  rules  can- 
not  deter   the   mentally   ill   from   acting  dangerously.   Whether  persons  who  are 
not  mentally  ill  commit  dangerous  acts  or  avoid  ilicin  is  thought  to  depend  on  a 
process  of  choice.  This  process  is  respected   and   valued;  only  by   not  confining 
even  those  who  can  be  accurately  predicted  to  l>c  dangerous  can  all  persons  be 
permitted  to  make  the  choice.  On  the  other  hand,  whether  mcnt.illy  ill  persons 
act  dangerously  is  thought  to  dcpcTuI  not  on  their  own  choice  l)Ut  on  the  chance 
effects  of  their  disease.  Confining  them  hinders  no  respected  process. 
Note,  CiT'il  Coniiiiiliiirnt  af  the  \tciit<iU\  III,  sup)n  note  2,  at   1201.  This  view  of  mental 
illness  has  been  (|uestioned.  s,ee  Liverniorc.  Malm(|uist  S:  Mcehl.  On  the  Juslificntinns  for 
Civil  Commitment,  su/nn  note  2.  Whatever  its  merits,  this  justification  points  up  the  high 
y^lue  assigned  to  individual  choice,  in  the  ease  ai  persons  not  deemed  insane. 
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L,  ,  ,  hazards  are  entailed  by  other  constitutional  guarantees.  Free 
tHvYv.!'*-  /  speech  nstrittt-iM^ttieiu  to  violence;  free  assembly  risks  riot;  free 
association  risks  criminal  conspiracy.  Nevertheless,  we  choose  to 
withhold  the  coercive  power  of  the  law  until  after  the  event.  In  so 
doing,  we  may  incur  the  costs  of  certain  anti-social  conduct  that 
might  have  been  precluded  by  state  preventive  action.  But  that  is 
felt  to  be  well  worth  the  assurance  given  to  individual  freedom. 

Universal  preventive  confinement  is  inconsistent  with  this 
concept  of  individual  choice.  Because  a  prescient  and  paternalistic 
state  is  assumed  to  know  that  certain  individuals  will  make  the 
wrong  choice,  it  confines  them  precisely  for  the  purpose  of  de- 
priving them  of  the  opportunity  of  choosing  at  all.  Even  if  the 
state's  predictions  are  imagined  to  be  highly  accurate,  such  a 
scheme  would  entail  undue  sacrifice  of  individual  freedom  and 
dignity. 

The  force  of  this  argument,  it  should  be  noted,  does  not 
depend  upon  any  particular  psychological  or  philosophical  view 
of  individual  choice.  Do  individuals  consciously  weigh  the  risks 
when  they  decide  whether  or  not  to  comply  with  the  law— or  do 
they  act  upon  impulse,  habit  and  social  pressure?  Are  individuals 
really  free  to  choose  between  legal  and  illegal  conduct,  or  is  their 
choice  determined  by  their  backgrounds  and  experiences?  Inter- 
esting as  these  questions  may  be  in  themselves,  they  are  of  no 
relevance  here.  As  Herbert  Packer  points  out,  we  are  not  describ- 
ing the  process  of  individual  choice,  but  expressing  a  value  pref- 
erence for  limiting  state  intrusion  into  citizens'  lives: 

Neither  pliild^ophic  concepts  nor  psyciiological  realities  are  actually 
at  issue  in  the  criminal  law.  The  idea  of  free  will  in  relation  to 
conduct  is  not,  in  the  legal  system,  a  statement  of  fact,  but  rather 
a  value  preference  having  very  little  to  do  with  the  metaphysics  of 
determinism  and  free  will.  Tlie  fallacy  that  legal  values  describe 
physical  reality  is  a  very  common  one.  .  .  .  But  we  need  to  dispose 
of  it  here,  because  it  is  such  a  major  impediment  to  rational 
thought  about  the  criminal  law.  Very  simply,  the  law  treats  man's 
conduct  as  autonomous  and  willed,  not  because  it  is,  but  because 
it  is  desirable  to  proceed  as  if  it  were.  It  is  desiral)le  because  the 
capacity  of  the  individual  human  being  to  live  his  life  in  reasonable 
freedom  from  socially  imposed  external  constraints  (the  only  kind 
with  which  the  law  is  concerned)  would  be  fatally  impaired  unless 
the  law  provided  a  loon  pocnitentiae,  a  point  of  no  return  beyond 
which  external  constraints  may  be  imposed  but  before  which  the 
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individual  is  free-not  free  of  whatever  compulsions  determinists 
tell  us  he  labors  under  but  free  of  the  very  specific  social  compul- 
sions of  tlie  law."" 

(2)  Preventive  confinement  also  would  entnil  unjustified 
risks  of  abuse.  If  the  government  had  tiic  power  to  designate  any 
individual  as  dangerous  and  to  confine  him  preventively  regard- 
less of  any  prior  determination  of  guilt,  it  could  misuse  that  power 
to  incarcerate  for  racial,  social  or  political  ends.  Granted,  we  are 
assuming  here  that  a  highly  accurate  predictive  technitjue  has 
been  developed.  However,  the  mere  fact  that  such  a  technique  is 
known  to  exist  provides  no  guarantee  that  government— once  it 
has  the  power  of  universal  preventive  confinement— will  opt  for 
that  technique  alone  and  will  not  resort  to  biased  prediction  de- 
vices. Prediction  being  such  a  highly  technical  matter,  the  differ- 
ence between  an  accurate  and  a  distorting  predictive  instrument 
could  depend  upon  subtle  shifts  in  the  data  base,  the  sampling 
and  validation  methods,  and  the  prediction  variables  and  equa- 
tions employed.  It  would  be  difTicult,  indeed,  to  develop  workable 
constitutional  or  legal  safeguards,  that  could  effectively  be  admin- 
istered by  the  courts,  to  assure  that  such  distortions  not  be  made. 
Nor  could  there  be  an  effective  popular  check  on  abuses,  given 
the  arcane  nature  of  the  entire  subject. 

Of  course,'  any  human  institution  is  susceptible  to  abuse. 
However,  oin-  tolerance  for  abuse  diminishes  as  the  institution's 
potential  inirusiveness  into  citizens'  lives  increases.  Universal  pre- 
ventive confineiTifnt  has  great  potential  intrtisivencss.  By  aban- 
doning the  requirement  of  a  prior  criminal  act,  it  reduces  the 
protections  and  immunities  available  to  individuals  against  state 
interference,  and  permits  the  state  to  confine  a  larger  number  q^ 
individuals,  at  an  earlier  time,  and  for  a  longer  period  than  the 
criminal  law  would  allow.  Where  the  degree  of  intrusion  can  be 
so  great,  the  risks  of  abuse  implicit  in  a  scheme  of  preventive  con- 
finement seem  truly  unacceptable. 

2.  Preventive  Confinement  for  Those  Convicted.  If  a 
scheme  of  universal  preventive  confinement  is  unacceptable,  why 
is  our  model  any  better?  It  differs  from  the  universal  scheme  in 
only  one  significant  respect:  it  is  applicable  solely  to  persons  who 

80.    H.  P/vcKm,  Thf  Lnins  of  the  Criminal  Sanction  74  73  (19G8). 
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have  been  convicted  of  a  crime.  The  fact  of  a  prior  conviction, 
however,  gives  no  additional  sustenance  to  the  scheme. 

It  cannot  be  argued  that  the  fact  of  the  prior  conviction  jus- 
tifies the  preventive  confinement  in  the  model  as  prinishment. 
For  we  are  assuming  in  the  model  that  the  individual  has  already 
served  the  maximum  statutory  term  of  punishment  for  the  past 
offense,  and  is  now  serving  extra  time  that  is  expressly  intended 
to  be  preventive,  not  punitive. 

Nor  can  it  be  asserted  that  the  supposed  greater  dangerous- 
ncss  of  convicted  persons  justifies  their  preventive  incarceration. 
A  universal  system  of  preventive  confinement  would  not  be  ren- 
dered acceptable  if  its  application  were  limited  to  the  most  dan- 
gerous individuals.  \Vith  an  accurate  method  of  prediction-which 
we  assume  to  be  available— a  finding  of  dangerousness  would  not 
have  to  depend  upon  the  presence  or  absence  of  a  prior  convic- 
tion. Some  persons  who  had  never  been  convicted  might  well  be 
found  to  be  more  dangerous  than  their  convicted  brethren. 

The  two  major  policy  objections  to  universal  preventive  con- 
finement, just  described,  would  seem  equally  applicable  to  our 
model. 

Objection  (l)-the  individual's  loss  of  the  fair  opportunity 
"to  identify  in  advance  the  space  which  will  be  left  open  to  him 
free  of  the  state's  interference"— applies  as  well  to  the  model.  An 
individual  who  commits  an  offense  will  have  no  way  of  determin- 
ing whether,  in  addition  to  being  liable  to  punishment  if  he  is 
apprehended,  he  will  be  subject  to  indeterminate  and  possibly 
lifelong  confinement  on  the  basis  of  a  prediction  of  dangerous- 
ness. The  possible  result— the  indeterminate  confinement— is  well 
beyond  the  reasonably  foreseeable  risk  involved  in  committing  an 
offense.  True,  he  may  be  on  notice  that  if  he  commits  the  offense, 
there  is  some  possibility  of  his  being  subjected  to  indeterminate 
preventive  confinement,  whereas  none  exists  if  he  complies  with 
the  law.  However,  the  degree  of  likelihood  of  his  being  so  con- 
fined if  he  commits  an  offense  depends  not  upon  the  nature  and 
quality  of  his  chosen  acts,  but  upon  the  state's  determination  of 
his  proclivities. 

A  violation  of  law  may  warrant  punishment  and  punishment 
involves  the  temporary  suspension  of  certain  rights,  including  in 
some  instances  the  right  to  liberty.  In  the  model,  however,  we  are 
speaking  of  the  offender  at  a  point  in  time  where  he  has  fully 
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served  his  punishment;  where  he  once  again  should  be  able  to 
regain  most,  if  not  all  of  the  ordinary  rights  of  a  citizen— includ- 
ing at  least  the  right  to  remain  free  from  seizure  of  his  person  by 
the  state  unless  and  until  he  has  committed  another  offense. 

Objection  (2)— risk  of  abuse— applies  a  fortiori  to  the  class 
of  convicted  offenders.  Widely  feared  because  of  their  past  con- 
duct *'  and  drawn  predominantly  from  the  most  under-privileged 
segments  of  society,  convicted  persons  would  have  the  most  to  fear 
from  a  deliberate  "slanting"  of  the  predictive  criteria. 

E.     Preventive  Confinement  as  "Punishment" 

It  is  worth  exploring  more  thoroughly  whether  a  scheme  of 
preventive  confinement  coidd  be  supported  by  resort  to  the  con- 
cept of  punishment.  To  do  so,  let  us  vary  our  original  model 
slightly  as  follows: 

Variation  1  of  the  Model.  The  legislature  provides  gen- 
eral maximum  terms  of  imprisonment  for  various  of- 
fenses. However,  it  provides  that  where  any  convicted 
offender  meets  specified  predictive  criteria  for  future 
danger ousness,  he  ivill  be  subject  to  an  indeterminate 
term  of  confinement,  possibly  exceeding  the  normal  maxi- 
mum penalty,  until  he  is  adjudged  no  longer  dangerous. 
The  additional  confinement  would  be  classified  />)'  laiv  as 
punishment  and  as  an  addition  to  the  sentence  for  the 
crime  of  ivhich  he  has  been  convicted;  it  would  he  served 
in  a  regular  prison,  rather  than  a  special,  less  rigorous 
preventive  facility.  t 

Thus  in  the  revised  model— unlike  the  original  model— pre- 
ventive confinement  is  officially  labelled  as  punishment  for  the 
prior  offense  and  is  served  under  conventional  punitive  condi- 
tions, i.e.,  in  a  regular  prison.  This  change  in  the  model  is  de- 
signed to  enable  us  to  focus  squarely  on  the  issue:  can  preventive 
confinement  be  justified  as  punishment  for  the  prior  offense?  *- 

It  is  a  basic  principle  of  justice  that  the  severity  of  punish- 
ment should  not  unduly  exceed  the  gravity  of  the  offense.  While 

81.  Ser  Harrii*  poll  on  public  attiliulcs  toward  con\ictC(l  olfcndcrs  in  Joint  Commis- 
sion ON  CoRRrrTioNAL  Mani'owfr  and  Traimnc,  The  Plulic  Looks  at  Crime  and  Cor- 
•EcrioNs  (196R). 

82.  See  H.L.A.  Hart,  supra  note  78,  ch.  1,  at  4-6. 
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the  legislature  has  wide  discretion  in  defining  the  seriousness  of 
offenses  and  determining  tlie  severity  of  punishments,  it  is  subject 
to  some  moral  and  constitutional  limits.  The  old  Englisli  practice 
of  hanging  pickpockets  would  now  be  regarded  as  repugnant.  On 
at  least  one  occasion,  the  Supreme  Comt  has  invalidated  a  crim- 
inal statute  that  imposed  excessive  fines  and  an  extended  prison 
term  for  a  relatively  minor  crime.  The  Court  in  Weems  v. 
United  States  "^  ruled  the  eighth  amendment  ban  on  cruel  and 
unusual  punishments  extended  not  only  to  barbaric  punishments, 
but  also  to  prolonged  punishments  that  were  in  no  way  propor- 
tional to  the  offense  committed. 

It  is  likewise  a  basic  principle  of  justice— although  one 
widely  ignored  in  practice  in  our  criminal  justice  system— that 
persons  guilty  of  ecjually  serious  offenses  should  not  be  subjected 
to  grossly  unecjual  punishments." 

These  are  what  Hart  *''  calls  principles  of  distribution— that 
is,  principles  limiting  the  way  punishment  may  properly  be  dis- 
tributed among  individuals.  As  Hart  points  out,  they  should  ap- 
ply whether  or  not  one  adopts  a  retributive  theory  of  the  general 
aim  of  punishment.**" 

Suppose,  for  example,  we  reject  the  view  that  rctribiuion  for 
moral  guilt  is  the  main  purpose  of  piuiishment,  and  hold  instead 
that  punishment  serves  the  object  of  deterring  the  general  pub- 
lic from  engaging  in  criminal  activity.  Even  with  this  deterrence 
philosophy,  we  should  still— in  fairness  to  the  individuals  affected 
—insist  that  punishment  not  be  disproportionately  severe  in  rela- 
tion to  the  gravity  of  the  offense.  That  being  so.  we  should  oppose 
the  infliction  of  severe  exemplary  pimishments  upon  certain  in- 
dividuals convicted  of  minor  offenses,  however  useful  that  might 
be  in  deterring  that  type  of  offense." 

83.  217  U.S.  349  (1910),  invalidating  a  statute  imposing  a  penalty  of  from  12  to  20 
years  imprisonment  ;it  hard  and  painful  labor  foi  the  crime  of  falsif\ing  official  records. 
For  a  comment  on  this  case,  sec  Rutgers  S'nte,  siipin  note  5;  Kaikin,  Habitual  Offender 
Laws:  A  Reconsideration,  21   Buffaio  L.  Rev.  99   (1971). 

84.  See  H.  Haut,  supra  note  78.  ch.  1:  AFSC  Ripokt.  supra  note  33,  ch.  3,  9.  See  also 
United  States  v.  Wilev.  278  F.2(l  .")00  (7th  Cii.  1900);  I'RFSinrM's  Co\iNtiSMo\  on  Law 
Enforcfmfnt  and  ADMiMsrmTioN  of  Criminal  Ji-srirK,  Task  Force  Rffort:  TriE  Got  rts 
23-24  (1967);  S.  Kmjism  R;  M.  PArisKx,  Criminal  Law  and  its  Processes  1281.87  (1969). 

85.  H.L.A.  Hart,  supia  note  78,  ch.  1. 

86.  /(/.  at  1113. 

87.  Hart  explains  this  point  as  follows: 

The   further   principle   that   different    kinds   of   offence   of   different  gravity 
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If  we  consider  prevention  to  be  the  main  purpose  of  punish- 
ment, the  same  principles  of  justice  still  limit  the  manner  in 
which  we  distribute  punishment  among  individuals.  Punishments 
of  grossly  disproportionate  severity,  and  giossly  unecjual  punish- 
ments for  similar  offenses,  would  still  be  objectionable. 

Obviously,  the  application  of  these  principles  depends  upon 
how  we  judge  the  seriousness  of  the  offense.  (Their  application 
may  also  depend  upon  the  extent  to  which  we  take  into  considera- 
tion the  personal  culpability  of  the  offender.  Should  there,  for 
example,  be  uniform  penalties  for  each  category  of  offense,  dis- 
regarding the  actor's  state  of  mind  except  insofar  as  necessary  to 
ascertain  whether  his  conduct  was  intentional,  negligent,  acciden- 
tal etc.,  as  some  reformers  have  recently  recommended?  *•*  Or 
should  we  continue  to  permit  judges  and  parole  boards  to  vary 
the  punishment  for  an  offense  in  order  to  reflect  the  actor's  per- 
sonal culpability,  as  indicated  by  his  apparent  motives,  character 
or  personal  history?  *"')  Without  needing  to  resolve  thesedifficult 
questions,  it  is  fairly  evident  that  the  revised  model  violates  the 
two  principles  of  justice  of  which  we  are  speaking.  This  is  so  be- 
cause the  revised  model  authorizes  the  imposition  of  indetermi- 
nate, even  lifelong  imprisonment,  without  regard  to  the  serious- 

(howcver  that  is  assessed)  should  not  be  punished  with  equal  se\eiitv  is  one 
which  like  other  principles  of  Distribution  may  qualify  the  pursuit  of  our  Gen- 
eral Aim  and  is  not  dcducible  from  it  Long  scniences  of  imprisonment  might 
eHectually  stamp  out  car  parking  ollcnces,  >ct  we  think  it  wrong  to  employ  them; 
not  because  there  is  for  each  crime  a  penalty  "naluralK"  fitted  to  its  degree  ol 
iniquity  (as  some  Rctribvitionists  in  General  Aim  might  think);  not  because  we 
are  convinced  that  the  miscn  caused  by  such  sentences  (which  might  indeed  be 
slight  because  thev  would  rarely  need  to  be  applied)  would  be  greater  than  that 
^caused  by  the  offences  unchecked  (as  a  Utilitarian  might  argue).  The  gui(bng  ^ 
principle  is  that  of  a  proportion  within  a  system  of  penalties  between  those  im- 
posed for  dilTerenl  ofTcnces  uhere  these  have  a  distinct  place  in  a  commonsense 
scale  of  gravity.  This  scale  itseif  no  doubt  consistv  of  very  broad  judgements  both 
of  relative  moral  iniquity  and  harnifulness  of  dilTcrcnt  types  of  offence:  it  draws 
rough  distinctions  like  that  betwce?i  parking  offences  and  homicide,  or  between 
"mercy  killing"  and  murder  for  gain,  but  cannot  cope  with  any  precise  assessment 
of  an  individuals  wickedness  in  committing  a  crime  (Who  can:-).  Vet  main- 
tenance of  proportion  of  this  kind  mav  be  important:  for  where  the  legal  giada- 
tion  of  crimes  expressed  in  the  relative  severity  of  )>enalties  diverges  sharplv  from 
this  rough  scale,  there  is  a  risk  of  cither  confusing  common  moralitv  or  flouting 
it  and  bringing  tlie  law  into  contempt. 
H.L.A.  Hart,  wipin  note  7».  ch.  1,  at  2?<.  See  also  American  Bar  Association,  PROjrcT  on 
Minimum  Stknoards  kor  Criminal  Jusricr,  Standards  Rjlatinc  to  Slntincinc  .ALrr.RNA- 
TIVES  AND  Procfdurks  36G1    (19r)8). 

88.     See,  AISC  Ri  tort,  jk/jhi  note  .IS.  rh.  9. 
.89.     See,  e.g.,  R.  D.wvson,  iupia  note  19,  at  79-93- 
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ness  of  the  offender's  past  offense— however  such  seriousness  may 
be  defined. 

Consider  the  example  of  robbery.  Under  the  revised  model, 
the  ordinary  robber  could  be  confined  lor  no  more  than  a  speci- 
fied number  of  years.  But  the  robber  who  has  the  misfortime  of 
being  predicted  to  be  dangerous  would  be  subject  to  imprison- 
ment for  as  much  as  his  entire  life.  This  would  be  objectionable 
for  the  two  reasons  just  stated:  1)  confinement  for  as  much  as  a 
lifetime  for  the  crime  of  robbery  would,  by  any  human  stan- 
dards, be  proportionately  severe  in  relation  to  the  character  of 
the  offense,  and  2)  such  prolonged  confinement  would  be  dis- 
criminatory against  the  robber's  classified  as  dangerous,  because 
their  punishment  would  far  exceed  the  penalty  sufTered  by  equally 
culpable  robbers  who  happen  not  to  be  predicted  to  be  dangerous. 

Here,  assuming  the  prediction  of  dangerousness  to  be  accu- 
rate would  not  cure  these  objections.  For  the  individual  is,  by 
hypothesis,  serving  the  additional  time  as  punishment,  imder 
punitive  conditions.  The  punishment  can  be  imposed  only  for 
the  past  offense— the  robbery.  If  the  extra  time  cannot  be  justified 
as  punishment  for  the  past  robbery,  then  it  cannot  be  justified 
with  reference  to  the  predicted  crime,  regardless  of  its  prospective 
heinousness.  For  it  likewise  offends  basic  concepts  of  justice  to 
punish  someone— if  confinement  is  seriously  intended  as  punish- 
ment—except for  a  past  offense.^  Hence  the  revised  version  of  the 
model  woidd  be  iniacceptable,  whether  one  assumes  false  positives 
are  involved  or  not.*^ 

F.     Addition  of  Rehabilitative  Treatment 

It  has  been  suggested  that  the  imposition  of  compulsory  re- 
habilitative treatment  gives  justification  to  a  scheme  of  preventive 
confinement."-  This  suggestion  is  worth  critical  examination. 

90.  See  H.L.A.  Hart,  supra  note  78.  ch.  7.  See  also  H.  Packer,  supra  note  80.  at  73-79. 

91.  The  concept  of  piinislimcnt  might  jiistifv  imposing  longer  scnienccs  upon  mul- 
tiple offenders  than  upon  first  offenders— on  ihc  ground  that  a  persistent  course  of  crimi- 
nal conduct  evidences  a  greater  degree  of  cidpahilitv .  However,  the  model  cannot  he 
rescued  by  limiting  its  application  to  recidivists.  Even  for  second  rohbciv  offenders,  for 
example,  an  indcienninatc  and  possililc  lifelong  sentence  woulil  seem  excessive;  and  select- 
ing some  second  rohbcrv  ofTcndeis  (nameh,  those  predittcd  to  l)e  dangerous)  and  not 
others  (nanieh.  those  not  so  predicicd)  for  siirh  harsh  treatment  would,  again,  lie  dis- 
criminatory. For  a  useful  analysis  of  hahiiual  olTcndei  laws,  see  Kaikin,  supra  note  8.t. 

92.  See.  e.g.,  Sas  v.  Maryland,  Tii  F.2d  30(i  (lih  Cir.  1964).  upholding  the  Maryland 
Defective  Delinquent  Law. 

753 


1518 


BUFFALO  LAW  REVIEW 

To  do  so,  let  us  again  vary  our  original  model,  this  time  to 
provide  the  additional  element  of  compulsory  individualized 
•treatment. 

Variation  2  of  the  Model.  The  legislature  provides 
maximum  terms  of  impriso7iment  for  various  criminal 
offenses.  It  prescribes,  however,  that  where  any  convicted 
offender  meets  the  predictive  criteria  for  dangerousness, 
he  will  be  subject  to  preventive  confinement  for  an  in- 
determinate period  that  may  exceed  the  maximum  stat- 
utory term  of  imprisonment  for  his  offense.  Preventive 
confinement  would  be  served  in  a  special  facility  under 
conditions  of  minimum  rigorousness;  there,  he  would  be 
required  to  undergo  psychological,  educational  and  voca- 
tional rehabilitative  treatment.  Either  the  offender  would 
first  serve  a  prison  term  for  his  past  offense  and  then  be 
transferred  to  this  special  facility:  or  else  he  could  be  sent 
immediately  to  the  special  facility.  In  either  case,  he 
would  not  be  released  from  the  special  facility  until  he 
no  longer  met  the  criteria  for  dangerousness.*' 

Here,  the  individual's  alleged  need  for  treatment,  alone,  could 
not  justify  his  being  preventively  confined— even  were  it  supposed 
that  he  is  suffering  from  an  emotional  or  personality  disturbance 
and  could  be  genuinely  helped  by  the  treatment.  For  be  is  as- 
sumed to  be  an  adult  and— despite  his  psychological  troubles— 
legally  sane.  Without  the  added  elements  of  the  prior  conviction 
and  the  prediction  of  dangerousness,  it  could  hardly  be  contended 
that  the  state  had  the  right  to  confine  any  sane  adult  (even  if  he 
is  somewhat  disturbed)  solely  for  therapeutic  treatment,  against 
his  will. 

Nor  would  the  prior  conviction  alone  justify  his  confine- 
ment. For  we  are  assuming,  again,  that  the  period  during  which 
the  individual  is  being  confined  for  treatment  exceeds  the  maxi- 
mum statutory  term  of  punishment  for  the  offense  of  which  he 
was  convicted. 

The  justification  of  the  mandatory  treatment  must  depend, 

93.  This  revised  model  closely  resembles  Maryland's  Defective  Delinquent  Law- 
described  in  the  text  accompanying  supra  notes  5-9— except  that  the  proceduics  and  pre- 
dictive criteria  would  be  improved  to  meet  the  threshold  requirements  described  in  part 
II-A  of  this  article. 
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therefore,  upon  the  prediction  of  dangerousness  itself.  The  indi- 
vidual is  being  committed  for  treatment  because  he  is  thought  to 
be  dangerous,  precisely  for  the  purpose  of  "curing"  him  of  his 
dangerousness.  Were  he  not  found  dangerous  he  would  not  have 
to  be  treated. 

The  only  functional  difference  between  the  original  model 
of  preventive  confinement  and  this  revised  model  of  treatment- 
oriented  confinement,  is  the  manner  by  which  they  are  designed 
to  protect  the  community  from  individuals  who  are  deemed  dan- 
gerous. Pure  preventive  confinement  operates  only  by  incapaci- 
tating the  individual;  whatever  his  propensities  for  injuring  the 
community,  he  is  rendered  incapable  of  exercising  them  because 
he  is  isolated.  Treatment-oriented  confinement  operates  by  trying 
to  eliminate  these  propensities  in  the  individual,  through  a  pro- 
gram of  rehabilitative  therapy;  the  individual  is  confined  in  order 
to  assure  his  availability  for  the  treatment  program,  and  also  in 
order  to  incapacitate  him  from  doing  harm  during  the  interim 
period  while  the  treatment  is  being  administered  and  is  sup- 
posedly taking  effect. 

Treatment  could  permit  earlier  release,  assuming— and  this 
assumption  itself  has  been  questioned  ''^— that  it  can  be  effective. 
Under  the  preventive  model,  the  individual  simply  remains  in 
confinement  until  such  time  as  he  changes  sufficiently  of  his  own 
accord  so  that  he  ceases  to  meet  the  criteria  of  dangerousness. 
Under  the  revised,  treatment-oriented  model,  an  effort  would  be 
made  to  hasten  the  process  of  change— and  hence  the  prospects  of 
his  release-by  application  of  the  appropriate  rehabilitative  ther- 
apy. Despite  these  differences,  however,  both  models  have  essen- 
tially the  same  purpose:  to  safeguard  society  against  persons  who  r 
have  been  identified  by  specified  predictive  criteria  as  individu- 
ally dangerous  if  permitted  to  remain  at  large. 

Thus  the  treatment-oriented  model  ultimately  rests  upon 
the  same  assumption  as  the  purely  preventive  model:  that  society 

94.  Several  studies  have  shown  (hat  existing  rehabih'tative  treatment  programs  have 
had  little  or  no  measurable  success  in  reducing  recidi\ism  rates.  Sef  G.  K>*.ssrnAi'M.  D. 
Ward  fe  D.  Wilner,  Prison  Treatment  and  Parole  Survival  (1971):  Robison  &  Smith. 
The  Effectiveness  of  Correclionnl  Programs,  17  Crime  k  Delin.  67  (1971).  The  concept 
of  mandator)  rehabilitative  treatment  has  also  been  attacked  as  having  functioned  almost 
exclusively  as  a  pretext  for  widening  the  discretion  of  Inu  enforcement  and  correctional 
officials,  and  having  aggravated  the  repressive  and  discriminatory  features  of  the  coirec- 
tional  system.  AFSC  Rxport  supra  note  33,  chs.  3,  6. 
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has  the  right  to  deprive  persons  of  their  freedom  on  the  basis  of 
individual  predictions  of  future  dangerousness.  If  for  the  reasons 
earher  explained,  that  assumption  is  unacceptable  as  applied  to 
the  original  preventive  model,  it  cannot  sustain  the  treatment- 
oriented  model  either.  (The  false  positive  problem,  for  example, 
does  not  disappear  merely  because  we  choose  to  impose  treat- 
ment upon  the  individuals  who  are  mistakenly  identified  as  dan- 
gerous.) 

G.     Implications  jor  Current  Practice 

It  is  wise  to  be  cautious  in  translating  conclusions  developed 
from  a  theoretical  model  to  the  real  world;  for  the  question  can 
always  be  asked:  "How  do  you  know  the  real  world  is  similar  to 
the  model  in  all  the  relevant  respects?"  In  the  field  of  preventive 
confinement,  sudicient  data  concerning  current  practices  is  not 
available  to  enable  us  to  answer  this  question  with  any  certainty. 
However,  some  tentative  conclusions  might  be  ventured. 

First,  the  foregoing  analysis  calls  into  serious  doubt  the  ra- 
tionality and  fairness  of  overt  schemes  of  preventive  confinement 
in  existing  law— such  as  the  Canadian  Preventive  Detention  stat- 
ute, the  Maryland  Defective  Delinquent  Law  and  the  Colorado 
sexual  offender  statute,  described  at  the  beginning  of  this  paper. 
Any  such  system— which  takes  legally  san  individuals  who  have 
been  convicted  of  crimes,  makes  predictions  of  their  individual 
future  dangerousness.  and  subjects  them  on  the  basis  of  such  pre- 
dictions to  prolonged  confinement,  in  excess  of  what  could  legally 
be  imposed  as  punishment  for  their  prior  offenses— shares  the 
essential  defects  of  the  models  we  have  been  analyzing.  This  con- 
clusion holds  also  for  the  recommendations  of  the  Model  Sentenc- 
ing Act  and  the  Model  Penal  Code  which  would  impose  ex- 
tended terms  of  confinement  upon  certain  "dangerous"  offenders. 
Second,  the  analysis  raises  questions  concerning  the  use  of 
predictions  of  dangerousness  in  sentencing  and  parole  decisions. 
Are  sentencing  judges  and  parole  boards  attempting  to  make  in- 
dividual assessments  of  the  supposed  dangerousness  of  convicted 
persons  coming  before  them?  To  what  extent  do  these  assessments 
affect  decisions  concerning  imposition  and  duration  of  confine- 
ment or  grant  or  denial  of  parole?  Is  there  evidence  that  individu- 
als predicted  to  be  dangerous  receive  materially  longer  sentences 
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or  serve  materially  longer  terms  of  confinement  than  other  of- 
fenders with  similar  olfense  histories  not  so  predicted?  Do  indi- 
viduals predicted  to  be  dangerous  receive  terms  of  confinement  of 
a  duration  that  substantially  exceeds  what  would  ordinarily  be 
regarded  as  appropriate  as  punishment  for  the  past  offense,  if  its 
seriousness  alone  is  considered?  A  definitive  answer  to  these  ques- 
tions would  require  a  much  more  detailed  investigation  of  existing 
law  and  practice  than  the  scope  of  this  theoretical  analysis  permits. 
However,  if  the  answers  to  these  questions  are  affirmative  (as  one 
might  well  suspect  to  be  often  the  case)  then  the  law  is  being  used 
to  create  de  facto  preventive  confinement— that  would  be  subject 
to  essentially  the  same  objections  as  apply  to  the  theoretical 
models  discussed  in  this  paper. 

III.       CONCLUSIO.N 

In  this  article,  the  following  question  was  considered:  "Is  it 
appropriate  to  decide  whether  and  how  long  to  confine  a  person 
convicted  of  a  crime  on  the  basis  of  a  prediction  of  his  supposed 
individual  dangerousness?" 

To  examine  this  question,  we  constructed  a  hypothetical 
model  where  a  person  convicted  of  a  criminal  ofiFense  is  subjected 
to  preventive  confinement  for  an  indeterminate  term-possibly 
well  m  excess  of  the  maximum  statutory  term  of  punishment  for 
the  crime  of  which  he  was  convicted-if  specified  predictive  cri- 
teria indicated  a  high  probability  of  his  committing  a  serious 
offense  m  the  future.  It  was  assumed  that  the  model  met  certain 
threshold  criteria,  namely:  that  there  would  be  a  reasonably  pre- 
cise legal  definition  of  "dangerousness";  that  the  predictive  cri- 
teria would  be  adequately  validated  in  advance;  and  that  certain 
minimum  procedural  safeguards  would  be  adopted. 

Our  analysis  indicated  that  predictions  of  dangerousness 
would,  because  of  the  infrequency  of  the  events  to  be  predicted 
generally  yield  a  high  incidence  of  false  positives-that  is,  persons 
mistakenly  predicted  to  be  dangerous.  Where  numerous  false  posi- 
tives are  confined,  the  model  was  found  to  offend  fundamental 
conceptions  of  individual  justice. 

Even  if  the  predictive  methods  were  assumed  to  be  highly 
accurate,  preventive  confinement  in  the  model  was  found  not  sus- 
tainable, because  it  infringed  the  right  of  individual  choice  and 
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-entailed  significant  risks  of  abuse.  The  preventive  confinement 
could  not,  moreover,  be  justified  by  reference  to  concepts  of  pun- 
ishment for  the  prior  offense. 

The  addition  of  mandatory  rehabilitative  treatment,  like- 
wise, did  not  sustain  the  model,  for  the  function  of  treatment 
itself  was  dependent  upon  the  prior  finding  of  individual  danger- 
ousness. 

Thus,  under  our  analysis,  the  model  scheme  of  preventive 
confinement  failed.  The  consequence  of  that  failure  for  current 
practice  has  been  examined. 

Preventive  confinement  requires  the  assumption  that  con- 
viction of  a  crime  relegates  the  offender,  even  after  he  has  com- 
pleted the  punishment  for  his  prior  offense,  to  permanent 
•second-class  status.  The  erroneous  incarceration  of  false  positives; 
the  risk  of  abuse  of  prediction  methods;  and  the  abdication  of  con- 
cepts of  personal  choice  \vhich  are  inherent  in  such  a  scheme  can 
be  excused  only  if  it  is  assumed  that  their  infliction  upon  con- 
victed persons  does  not  matter— because,  as  a  class,  these  persons 
are  expendable.  As  Caleb  Foote  stated: 

it  is  a  prerequisite  for  any  system  of  preventive  detention  that  you 
assume  that  those  detained  are  going  to  be  second-class  citi/ens. 
The  false  positives  are  viewed  as  more  expendable  in  the  debates 
on  preventive  detention.  Judges  and  psychiatrists  who  support  pre- 
ventive detention  assume  that  a  mistaken  identification  of  one  ac- 
tually safe  person  who  is  predicted  to  be  dangerous  is  much  less 
serious  than  the  release  of  one  actually  dangerous  person.  The  oper- 
ating rationale,  therefore,  is  much  like  that  of  a  search-and-destroy 
mission.  Some  dangerous  Viet  Cong  may  be  eliminated,  and  the 
civilians  and  children  are  expendable.^^  ^ 

95.    Foote,  Commei}ts  on  Preventive  Detention,  23  J.  Lec.^l  Ed.  48,  52-53  (1970). 
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Annulment  of  a  Conviction  of  Crime 

A  Model  Act 


Tens  of  millions  of  persons  in  the  United  States  have  criminal 
records.  The  laws  impose  considerable  restrictions  on  them, 
seriously  affecting  their  ability  to  work  and  to  otherwise  exercise 
the  rights  of  citizens.  Most  of  these  laws  are  archaic  and  are  not 
needed  for  public  protection.  One  essential  statute,  found  in  the 
laws  of  a  few  states,  authorizes  the  annulment  of  a  conviction, 
thus  facilitating  the  return  to  normal  living  for  an  offender.  The 
National  Council  on  Crime  and  Delinquency  has  drafted  a 
Model  Act  of  this  kind. 


ONE  of  the  most  important  facts 
in  the  administration  of  crim- 
inal justice  is  that  the  vast  majority 
of  oflEenders  are  not  removed  per- 
manently from  free  society.  Most  of 
them,  after  conviction  of  a  crime,  are 
returned  to  the  community;  many  of 
them  are  released  at  once,  and  most 
of  the  others  are  released  sooner  or 
later.  A  fine  or  a  suspended  sentence 
does  not  affect  the  offender's  freedom 
at  all.  Probation  imposes  some  con- 
ditions on  his  activity,  but  he  remains 
in  the  community.  In  many  cases 
where  imprisonment  is  ordered,  its 
duration  is  fairly  short;  at  any  rate, 
of  every  hundred  persons  who  are 
imprisoned,  ninety-eight  are  eventu- 
ally released,  some  with  supervision 
(parole),  some  without  it. 


Consequences  of  Conviction 

But  the  determination  of  where 
the  offender  shall  be  is  not  the  end 
of  the  matter  for  him.  For  the  rest 
of  his  life  he  is  shackled  by  various 
consequences  of  the  conviction.  In 
some  jurisdictions  the  prisoner  loses 
the  right  to  sue.  Sentence  to  imprison- 
ment for  a  felony  is  a  ground  for 
divorce  under  the  statutes  in  thirty- 
five  states.  In  seventeen  states  a  de- 
fendant sentenced  to  a  life  term  is 
deemed  "civilly  dead";  this,  in  effect, 
dissolves  his  marriage  and,  in  seven 
states,  causes  his  property  to  be  dis- 
tributed as  though  he  were  naturally 
dead.  Even  when  the  sentence  has 
been  completely  served,  the  fact  that 
a  man  has  been  convicted  of  a  felony 
pursues  him  like  Nemesis.  The  stat- 
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utes  in  three-fourths  of  the  states 
deprive  him  of  the  right  to  vote  and 
may  bar  him  forever  from  serving  on 
a  jury. 

It  is  especially  important  to  note 
that  these  penalties,  unlike  the  in- 
dividualization in  the  judge's  sen- 
tence, are  imposed  automatically.  Ad- 
ditional penalties  are  imposed  by  ad- 
ministrative action.  Administrative 
agencies  may,  for  example,  exclude 
the  convicted  person  from  receiving 
a  variety  of  licenses,  some  of  which 
are  essential  for  certain  types  of  em- 
ployment, and  they  may  deny  him 
various  individual  rights,  such  as  a 
driver's  license  or  even  a  fishing 
license.  In  many  cases  the  denial  is 
not  based  on  a  conviction,  but  is  a 
consequence  merely  of  an  arrest.  Of- 
ten employment  is  denied,  by  private 
enterprise  and  by  government,  be- 
cause of  an  arrest  or  a  conviction.  A 
person  with  a  record  of  arrest  or  con- 
viction may  be  denied  a  bond,  fre- 
quently essential  to  many  kinds  of 
employment. 

The  number  of  persons  who  have 
a  record  of  conviction  or  arrest  and 
consequently  are  confronted  with 
these  obstacles  is  almost  unbelievably 
large.  According  to  estimates  based 
on  statistical  data  provided  by  the 
Federal  Bureau  of  Investigation,  tens 
of  millions  of  persons  in  this  country 
have  a  record  of  conviction,  to  say 
nothing  of  the  number  who  have  a 
record  of  arrest  not  prosecuted  to 
conviction. 1 

Recommendation  of  National 
Conference  on  Parole 

The  1956  National  Conference  on 
Parole,  held  under  the  joint  auspices 
of  the  Attorney  General  of  the  United 


•  A  study  published  in  1956  by  Aaron  Nuss- 
baum,  assistant  district  attorney  in  New  York 


States,  the  United  States  Board  of 
Parole,  and  the  National  Council  on 
Crime  and  Delinquency  (then  the 
National  Probation  and  Parole  As- 
sociation), recognizing  the  foregoing 
situation,  declared: 

The  present  law  on  deprivation  of  civil 
rights  of  offenders  is  in  most  jurisdictions 
an  archaic  holdover  from  early  times  and 
is  in  contradiction  to  the  principles  of 
modern  correctional  treatment.  .  .  .  The 
law  should  provide  that  criminal  disposi- 
tion other  than  commitment  to  a  penal 
institution,  and  such  commitments  as  are 
revoked  by  the  sentencing  court  in  due 
course,  shall  not  entail  the  loss  by  the  de- 
fendant of  any  civil  or  political  rights.  If 
offenders  are  allowed  to  retain  these 
rights,  their  rehabilitation  is  thereby  fur- 
County,  comes  to  the  staggering  conclusion 
that  in  the  United  States  today  there  are  50 
million  {lersons  with  a  criminal  record.  The 
computation  is  based  on  the  municipal  p>olice 
figures  collected  in  the  FBI's  Uniform  Crime 
RepKjrts.  Nussbaum's  figures  were  based  on 
1953  data,  according  to  which  over  6i/^  million 
persons  were  arrested  and  held  for  prosecu- 
tion that  year.  Of  this  total,  approximately 
4'/^  million  were  found  guilty  and  were  sen- 
tenced, and  of  these  it  is  estimated  that  a 
total  of  1,600,000  were  first  offenders.  (This 
does  not  include  minor  traffic  offenders  or 
those  guilty  of  such  violations  as  disorderly 
conduct,  although  even  the  record  of  a  minor 
offense  takes  its  toll  as  a  life-long  impedi- 
ment.) In  a  generation,  the  total  cumulative 
number  of  convicted  persons  is  50  million. 
If  we  confine  our  interest  to  only  those  adults 
and  youths  convicted  of  major  crimes  in  one 
year,  Nussbaum  points  out,  the  figure  is  ap- 
proximately one  million,  and  the  total  cumu- 
lative figure  for  this  group  alone  is  currently 
over  10  million. 

These  astonishing  figures  are  based  on  the 
best  information  available  on  the  incidence 
of  crime. 

But  even  if  the  computation,  which  is 
somewhat  speculative,  somehow  exaggerates 
the  number  of  persons  with  a  criminal 
record,  it  still  seems  likely  that  the  true  figure 
is  at  least  somewhere  between  10  million  and 
50  million.  About  4  million  people  are  held 
in  local  jails  every  year. 
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thered.  Therefore  there  should  be  no  loss 
of  rights  except  where  protection  of  the 
public  is  involved.  The  concept  of  civil 
death  upon  life  imprisonment  existing  in 
certain  jurisdictions  should  be  abolished.^ 

A  model  for  such  provisions  is 
found  in  NCCD's  Standard  Probation 
and  Parole  Act,  published  in  1955: 

Dispositions  other  than  commitment  to  an 
institution,  and  such  commitments  which 
are  revoked  within  sixty  days,  shall  not 
entail  the  loss  by  the  defendant  of  any 
civil  rights.^ 

[Discharge  of  a  parolee],  and  the  dis- 
charge of  a  prisoner  who  has  served  his 
term  of  imprisonment,  shall  have  the  effect 
of  restoring  all  civil  rights  lost  by  opera- 
tion of  law  upon  commitment,  and  the 
certification  of  discharge  shall  so  state.'* 

The  parole  conference  findings 
went  on  to  say: 

The  expunging  of  a  criminal  record 
should  be  authorized  on  a  discretionary 
basis.  The  court  of  disposition  should  be 
empowered  to  expunge  the  record  of  con- 
viction and  disposition  through  an  order 
by  which  the  individual  shall  be  deemed 
not  to  have  been  convicted.  Such  action 
may  be  taken  at  the  point  of  discharge 
from  suspended  sentence,  probation,  or  the 
institution  upon  expiration  of  a  term  of 
commitment.® 

In  response  to  this  condition,  we 
have  drafted  a  model  statute,  set  forth 
below,  which  provides,  in  brief,  that 

(a)  power  to  annul  the  conviction  is 
given  to  the  judge  of  the  court  in 
which  the  offender  was  sentenced,  and 

(b)  annulment  of  a  conviction  is  a 


*  National  Conference  on  Parole,  Parole  in 
Principle  and  Practice  (New  York:  National 
Probation  and  Parole  Association,  1957)  ,  p. 
136. 

•Section  12. 
♦Section  27. 

•  National  Conference  on  Parole,  op.  cit., 
pp.   137-138. 


matter  of  discretion  and  not  a  matter 
of  right.  It  is  preferable  to  the  pro- 
vision, now  found  in  a  number  of 
state  laws,  which  authorizes  expung- 
ing a  record  at  the  discretion  of  an 
administrative  body,  such  as  a  parole 
board,  or  in  some  automatic  manner 
after  the  expiration  of  a  period  of 
years.  The  defect  of  that  kind  of  pro- 
vision is  that  the  power  of  the  ad- 
ministrative agency  is  not  well  known 
and  the  agency  is  ordinarily  less  ac- 
cessible than  a  court.  The  kind  of 
authority  given  to  the  court  in  the 
model  act  should  produce  wider  and 
more  uniform  use  of  the  power  to 
expunge  the  record  while  allowing 
for  sound  discretion  to  take  individual 
circumstances  into  account. 

Authorized  use  of  such  a  provision 
would  enable  an  individual  to  say, 
in  testifying  or  in  filling  out  applica- 
tions of  various  kinds,  that  he  had 
not  been  convicted.  If,  however,  after 
his  conviction  has  been  annulled,  he 
is  again  convicted,  the  record  of  the 
annulled  conviction  would  be  avail- 
able for  consideration  by  the  sentenc- 
ing court.  So  long  as  annulment  of 
the  record  serves  a  rehabilitative  pur- 
pose, the  effect  of  the  order  continues. 
If  the  defendant  commits  another 
crime,  that  purpose  has  obviously 
been  defeated  and  the  previous  record 
should  be  available  to  the  sentencing 
court.  The  act  has  been  drafted  ac- 
cordingly. 

The  wording  of  the  model  act  per- 
mits either  the  offender  or  the  court 
to  initiate  consideration  of  the  relief 
authorized.  It  is  assumed  that  before 
issuing  the  order  the  court  would 
make  any  necessary  investigation, 
typically  through  the  resources  of  the 
probation  department  available  to  it. 

The  model  act  follows: 
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AN  ACT 

TO  AUTHORIZE  COURTS  TO  ANNUL  A  RECORD  OF 

CONVICTION  FOR  CERTAIN  PURPOSES 


Be  it  enacted   [etc.] 

1  The  court  in  which  a  conviction  of  crime  has  been  had 

2  may,  at  the  time  of  discharge  of  a  convicted  person  from  its 

3  control,  or  upon  his  discharge  from  imprisonment  or  parole, 

4  or  at  any  time  thereafter,  enter  an  order  annulling,  canceling, 

5  and  rescinding  the  record  of  conviction  and  disposition,  when 

6  in  the  opinion  of  the  court  the  order  would  assist  in  rehabilita- 

7  tion  and    be  consistent  with   the  public  welfare.   Upon   the 

8  entry  of  such  order  the  person  against  whom  the  conviction  had 

9  been  entered  shall'be  restored  to  all  civil  rights  lost  or  suspended 

10  by  virtue  of  the  arrest,  conviction,  or  sentence,  unless  otherwise 

11  provided  in  the  order,  and  shall  be  treated  in  all  respects  as 

12  not  having  been  convicted,  except  that  upon  conviction  of  any 

13  subsequent  crime  the  prior  conviction  may  be  considered  by 

14  the  court  in  determining  the  sentence  to  be  imposed. 

15  In  any  application  for  employment,  license,  or  other  civil 

16  right  or  privilege,  or  any  appearance  as  a  witness,  a  person  may 

17  be  questioned  about  previous  criminal  record  only  in  language 

18  such  as  the  following:  "Have  you  ever  been  arrested  for  or 

19  convicted  of  a  crime  which  has  not  been  annulled  by  a  court?" 

20  Upon  entry  of  the  order  of  annulment  of  conviction,  the 

21  court  shall  issue  to  the  person  in  whose  favor  the  order  has  been 

22  entered  a  certificate  stating  that  his  behavior  after  conviction 

23  has  warranted   the  issuance  of  the  order,  and  that  its  effect 

24  is  to  annul,  cancel,  and  rescind  the  record  of  conviction  and 

25  disposition. 

26  Nothing  in  this  act  shall  affect  any  right  of  the  offender 

27  to  appeal  from  his  conviction  or  to  rely  on  it  in  bar  of  any 

28  subsequent  proceedings  for  the  same  offense. 
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A  Necessary  Procedure 

James  V.  Bennett,  director  of  the 
Federal  Bureau  of  Prisons,  states:  "I 
hope  that  more  power  can  be  placed 
in  courts,  probation  systems,  and 
parole  boards  to  set  aside  the  con- 
viction of  offenders  who  have  shown 
through  their  conduct  that  they  have 
lived  a  law-abiding  life  for  a  certain 
prescribed  period." 

Why  cannot  the  use  of  pardon  deal 
with  the  annulment  problem?  Because 
the  pardon  power  is  an  extraordinary 
remedy,  not  a  regular  remedy  avail- 
able in  the  ordinary  course  of  affairs 
to  all  offenders.  Its  use  is  generally 
limited  to  instances  of  probable  or 
possible  innocence  of  an  offender  and 
those  in  which  the  regular  process 
of  the  court  is  not  sufficient  to  attain 
a  just  disposition.  Furthermore,  in 
many  states  the  effect  of  a  pardon 
does  not  achieve  the  annulment  which 
is  the  goal  of  the  model  statute.  Basic- 
ally, the  model  statute  would  set  up 
a  regular  judicial  procedure  available 
to  any  offender  whose  situation  called 
for  this  relief.  It  is  this  regular  ju- 
dicial procedure  which  is  needed, 
rather  than  an  extraordinary  pro- 
cedure of  limited  use. 

Recently  the  news  came  out  that 
Harry  Golden  had  served  a  five-year 
prison  term  for  fraud  some  years  be- 
fore he  started  publishing  his  notable 
periodical.  When  his  record  was  dis- 
closed, leading  figures  in  the  United 
States  reaffirmed  their  faith  in  him. 
Carl  Sandburg  said,  "This  story  ties 
me  closer  to  him."  But  the  average 
ex-offender,  faced  with  vital  decisions 
by  employers  and  others,  has  no  pub- 
lic repute  and  no  public  figures  to 
support  him.  He  needs  the  help  given 
by  the  model  statute— as  well  as  the 
understanding  and  support  of  indi- 
viduals, officials,  and  agencies. 


State  Experience  with  Similar 
Statutes 

The  statutes  in  California,  Dela- 
ware, Idaho,  Utah,  and  Washington 
afford  procedures  by  which  annul- 
ment of  a  conviction  may  be  obtained 
for  ex-offenders  who  have  successfully 
completed  their  probation  periods. 
In  Wyoming  a  similar  statute  is  avail- 
able to  persons  who  have  completed 
a  prison  term. 

The  Utah  statute  gives  the  court  of 
conviction  the  authority  to  expunge 
the  record.  It  is  used  quite  extensively, 
but  only  in  probation  cases  where  the 
offender  does  not  have  an  extensive 
record  of  prior  convictions  and  where 
the  court  still  retains  jurisdiction.  It 
is  not  used  where  the  defendant  has 
a  prior  felony  conviction  or  a  long 
history  of  misdemeanors.  The  proba- 
tioner is  required  to  fulfill  all  con- 
ditions of  his  probation  for  the  entire 
period.  W.  Keith  Wilson,  head  of 
the  state  probation  and  parole 
department,  writes:  "We  have  found 
this  provision  in  the  statute  extreme- 
ly helpful.  Many  of  the  men  are  cog- 
nizant of  its  possibilities  during  the 
entire  period  of  supervision." 

In  Wyoming  two  forms  of  relief 
exist.  One  provides  for  annulment  of 
the  plea  of  guilty  in  the  order  of  dis- 
charge entered  by  the  court;  the  other 
is  the  governor's  power,  exercised 
after  discharge  of  the  prisoner  from 
the  penitentiary  or  at  any  subsequent 
time,  to  restore  rights  and  privileges 
lost  by  reason  of  conviction  and  im- 
prisonment. The  first  statute  is  rarely 
used.  Norman  G.  Baillie,  state  proba- 
tion and  parole  officer,  maintains 
that  it  is  useful  and  should  be  applied 
more  extensively  by  the  judges. 

In  the  state  of  Washington  the  law 
gives  the  sentencing  court  the  power 
to  accept  a   plea  of  not  guilty  and 
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grant  an  order  of  dismissal  when  the 
terms  of  probation  have  been  satis- 
factorily completed.  The  courts  have 
used  this  device  in  most  probation 
cases.  However,  in  cases  of  commit- 
ment to  the  penitentiary  or  reforma- 
tory for  a  felony,  the  sentencing  court 
has  no  power  to  reconsider  the  mat- 
ter. 

What  the  Courts  Have  Said 

In  general  the  courts  have  sup- 
ported the  purpose  of  the  model  stat- 
ute. 

Of  course  the  record  of  a  conviction  for 
a  serious  crime  is  often  a  lifelong  handicap. 
There  arc  a  dozen  ways  in  which  even 
a  person  who  has  reformed,  never  offended 
again,  and  constantly  endeavored  to  lead 
an  upright  life  may  be  prejudiced  thereby. 
The  stain  on  his  reputauon  may  at  any 


time  threaten  his  social  standing  or  aflcct 
his  job  opportuniucs. — United  States  v. 
Morgan  (1954),  346  U.S.  502,  98  L.  Ed. 
248,  74  S.  Ct.  247. 

We  would  never  go  so  far,  I  am  sure, 
as  to  say  that  because  a  man  had  been  in 
prison  he  remained  a  criminal  all  his  life. 
Some  men,  as  we  know,  with  no  criminal 
propensities  at  all  have  made  mistakes, 
been  overtaken  by  temptation  and  paid  the 
penalty  the  State  demands.  We  would  not 
add  to  their  burden  by  saying  or  even 
indmating  that  they  shall  be  shunned  or 
classed  as  criminals.  .  .  .  Persons  who  have 
been  convicted  of  crime  and  served  the 
sentence  imposed  are  not  thereafter  barred 
from  society  or  intercourse  with  other 
human  beings,  they  are  not  outcasts,  not  to 
be  treated  as  such.  The  legislation  did  not 
intend  to  close  the  door  to  rcformadon, 
repentance  or  a  new  try  at  life. — People  v. 
Piere  (1936),  269  N.Y.  315,  323,  327,  199 
N.E.  495. 
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(Submitted  by  Richard  Tanner,  Director,  Prisoner  Affairs,  Penal  Digest  Inter- 
nati07Uil,  National  Prison  Center) 

[The  following  article  is  excen>ted  from  prei>ared  testimony  given  before  the 
Senate  Judiciary  Committee's  Subcommittee  to  Investigate  Juvenile  Delinquency 
at  a  session  in  Washington  on  May  3,  1971.] 

Testimony  of  Richard  R.  Korn,  Ph.  D.,  Professor,  School  of  Criminology, 
Univ.  of  Calif.,  Berkeley 

Mr.  Chairman :  When  you  honored  me  by  inviting  me  here,  you  suggested  a 
number  of  issues  I  might  address.  The  questions  raised  by  these  issues  are 
challenging.  They  are  very  nearly  identical  to  those  which  I  and  my  colleagues 
have  been  asking  for  many  years.  Nevertheless,  I  am  going  to  begin  by  asking 
you  to  pardon  me  for  setting  them  temporarily  aside. 

For  almost  twenty  years,  I  have  been  a  student,  a  practitioner,  and  a  teacher 
of  the  craft  called  "criminology."  We  criminologists  .specialize  in  trying  to  under- 
stand why  other  i>eople  misbehave.  And  we  try  to  figure  out  what  noncriminals 
can  do  about  them.  Our  answers  have  been  tragically  inadequate.  I  am  increas- 
ingly persuaded  that  the  reason  lies  somewhere  in  the  questions  themselves. 
They  may  not  go  deep  enough.  To  build  an  edifice  of  answers  and  actions 
upon  them  is  to  risk  the  collapse  of  our  whole  enterprise.  The  evidence  of  that 
collapse  is  all  around  us.  I>et  me.  therefore,  begin  not  with  an  exploration  of  how 
we  might  better  rehabilitate  delinquents  but  rather  with  an  acknowledgement 
of  how  we  in  criminology  might  start  correc-ting  ourselves. 

It  occurs  to  me  that  for  the  last  twenty  years  I  have  been  involved  in  a  number 
of  highly  questionable  intellectual  and  practical  enterprises : 

1.  I  have  thought  about  and  dealt  with  those  who  might  be  essentially  similar 
to  me  if  they  were  essentially  diffei'ent. 

2.  Having  done  that,  I  and  my  colleagues  treat  them  very  differently  than  we 
ourselves  would  wish  to  be  treated  in  like  circumstances. 

3.  We  persist  in  these  activities  in  the  face  of  incontrovertible  evidence  that 
we  are  failing.  Even  so,  this  failure  does  not  result  in  the  loss  of  our  exclusive 
concession,  our  monopoly  we  defend  against  all  comi>etition,  especially  from  the 
private  citizen.  Our  field  is  almost  unique  in  that  failure  is  a  virtual  guarantee 
of  greater  prestige,  power — and  more  money.  I  can  think  of  no  other  business  in 
which  the  failure  of  the  product  has  been  so  succei^sfully  used  as  an  argument 
for  more  of  the  same  operations  which  produced  it. 

4.  Finally,  in  spite  of  all  the  troul)le  we  take,  and  all  the  suffering  we  inflict, 
the  security  and  peace  of  the  citizenry — who  are  the  victims  of  crime — continues 
in  jeopardy.  And  that  jeopardy  api)ears  to  be  growing. 

This  last  i>oint  seems  crucial.  Our  concern  for  the  clients  of  correction  is 
legitimate;  the  responsibility  for  those  in  our  power  is  inescapable.  But  we  will 
not  be  i>ermitted  to  carry  out  our  humane  mandate  toward  our  incarcerated 
young  at  the  sacrifice  of  the  well-being  of  the  community.  The  ultimate  victim 
of  correctional  failure  is  the  citizen.  And  if  we  are  ready  to  take  the  credit  for 
those  cases  in  which  w(>  appear  to  .succeed,  we  must  be  equally  ready  to  take 
part  of  the  l)lame  for  that  larger  number  of  cases  among  youthful  offenders  in 
which  we  fail. 

Let  me  try  now  to  flesh  out  th<>  bones  of  this  bleak  argument  witli  .some 
evidence  on  each  point.  ^ 

1.  Though  I  can  succeed  very  well  in  mystifying  myself  about  why  delinquents 
and  criminals  mi.sbehave — and  what  can  be  done  about  it — I  cannot  escai* 
understanding  why  and  when  I  misbehave — and  what  can  and  should  be  done 
about  that. 

I  know  that  when  I  am  frustrated  I  i>ecome  ho.sti1e  and  aggressive.  When  I 
feel  deprived  I  become  demanding.  When  I  feel  threatened  I  tend  to  attack. 
And  when — corrtn-tly  or  incorrectly — I  feel  unfairly  treated,  I  become  enraged, 
vengeful  and  self-righteoas. 

(1530) 
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In  all  of  this  I  am  no  different  than  those  I  cull  delinquent  or  criminal.  At 
what  point  do  the  differences  ariseV  The  difference  is  certainly  not  that  I  swallow 
my  frustration,  that  I  do  nothing  destructive  with  my  anger,  that  I  do  nothing 
to' remedy  my  situation.  It  cannot  be  said  that  I  do  not  mistreat  or  injure  those 
who  threaten  me.  Or  that  I  invariably  refrain  from  doing  something  to  another 
that  I  would  not  want  done  to  me. 

Perhaps  the  main  difference  lies  in  the  fact  that  I  can  express  my  resentments 
effectively — without  violating  tlie  rules.  Partly  because  I  am  convinced,  from  ex- 
perience, that  the  rules  are  thei-e  to  serve  me  in  the  first  place.  In  most  situations, 
the  rules  are  on  my  side:  tliey  are  not  roadblocks,  they  are  highways.  I  not  only 
feel  that  I  can  use  them  :  I  feel  I  had  a  part  in  negotiating  tliem. 

2.  But  what  do  I  do  in  the  relatively  infrecpient  situations  when  I  come  up 
against  a  rule  which  .seems  clearly  in  opposition  to  my  needs  or  legitimate  in- 
terests? I  know  damn  well  what  I  do.  I  either  demand  that  the  rule  be  suspended 
in  my  uniquely  deserving  or  unusually  trying  circumstances — or  that  the  rule  it- 
self be  renegotiated. 

Nor  am  I  in  any  way  hesitant  to  do  this.  Since  I  have  had  every  reason  to  believe 
that  the  rules  and  institutions  of  society  were  made  for  the  benefit  of  people,  and 
not  for  their  harm,  I  take  the  fact  that  a  particular  rule  is  harmful  to  me  as  a 
proof  that  the  rule  is  wrong,  and  should  be  changed.  And  I  use  whatever  weight  or 
infiuence  I  have  to  get  it  changed. 

In  view  of  this,  it  would  seem  particularly  specious  to  exhibit  myself  as  a  self- 
sacrificing  servant  of  law  or  morality — or  to  claim  that  "I  made  it  in  life  because 
I  followed  the  rules  of  the  game."  It  would  be  far  more  accurate  to  .say  that  I 
made  .sure  that  the  rules  of  the  game  were  (m  my  side  in  the  first  place. 

As  a  well-favored  member  of  the  community,  the  issue  of  conformity  against- 
my-own  interest  rarely  arises,  for  the  simple  reason  that  those  rules  are  designed 
to'  serve  my  interests  from  the  start.  Far  from  it  being  the  case  that  I  and  my 
friends  conform  to  the  rules,  the  actual  case  is  that  the  rules  conform  to  us.  And 
rightly  so,  since  we  jointly  made  them. 

It  follows  that  the  well-favored  individual  does  not  have  to  defy  the  law.  He 
can  achieve  his  objectives  by  negotiating  with  authority,  and  enlisting  it  on  his 
behalf.  And  it  is  equally  clear  that  the  successful  person's  apparent  freedom  from 
the  realm  of  social  constraint  is  not  a  function  of  his  .submission  to  the  law,  but 
the  reverse. 

Neither  of  the.se  conditions  hold  for  the  per.son  at  the  bottom  of  the  social  scale. 
The  well-behaved  poor  obey  the  rules  :  nevertheless,  their  conformity  does  not  en- 
able them  to  renegotiate  their  fate.  For  the  very  meaning  of  being  at  the  bottom 
is  to  be  constrained  by  circumstances,  including  rules,  which  are  not  of  one's 
choosing,  which  are  indifferent  or  hostile  to  one's  interest,  and  which  cannot  be 
altered  in  the  direction  of  one's  needs. 

But  let  us  come  to  the  test  case.  Assume  that  I  cannot  get  the  rule  suspended 
or  renegotiate  it.  Suppose  that  in  my  desperation  I  violate  it.  Take  it  one  step 
further;  suppo-se  that  I  violate  a  rule  I  think  is  right— and  do  something  which 
appalls  even  myself.  What  is  it  that  I  need  and  want  now  from  my  friends,  my 
neighbors,  my  fellow  citizens?  Is  it  justice?  Is  it  i)unishment'?  Or  is  it  rather  com- 
passion, mercy,  understanding  and  help? 

And  what  is  their  likely  restwnse  to  me,  after  years  of  mutual  service  ami  good 
fellowship?  Do  they  indict  me — or  do  they  indict  my  circumstances?  Do  they 
not  take  into  account  my  achievements  and  acts  of  service — citing  the.se  as  wit- 
nes.ses  on  my  behalf?  And  seeing  me  plunged  in  self-rejection,  in  guilt,  with  my 
whole  world  crumbling,  are  they  not  more  likely  to  indict  themselves,  saying, 
"Where  w.?re  we,  what  were  we  doing,  wlien  he  drifted  into  this?  Why  didn't  we 
act  in  time,  before  he  came  to  .this  pass?'  What  can  we  do  now  to  help  him?" 

They  treat  me,  in  a  word,  as  they  would  wi.sh  tliat  I  would  treat  them.  Instead 
of  the  justice  we  both  demand  for  the  outcast,  we  offer  each  other  assistance 
and — if  damage  has  been  done — a  chance  to  make  restitution.  :My  tragedy  was 
that  I  had  been  thrust  out  of  the  realm  of  choice  and  delivered  up  to  the  tyranny 
of  circumstance.s — and  that,  in  striking  out  desi^erately  against  my  situation,  I 
became  a  collaborator  in  my  own  destruction. 

But  bec-ause  they  felt  for  me,  and  identified  with  me,  and  could  share  the 
horror  of  that  condition — and  more,  l)ecanse  they  felt  me  entitled  to  their  help 
and  concern  in  the  first  place,  they  saw  my  violation  not  merely  as  an  indication 
of  my  bad  character,  not  as  ;in  indictment  exclusively  of  me,  but  also  as  an  ac- 
cusation of  their  own  indifference  and  neglect.  Their  assistance  is  their  restitu- 
tion. My  readiness  to  make  good  the  injury  I  caused,  once  I  get  back  on  my 
feet,  is  mine. 
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3.  And  this  is  what  works,  and  what  has  always  worked,  among  people  who 
care  for  each  other,  and  who  give  each  other  offense.  The  offense  is  viewed  as  a 
joint  responsibility.  It  is  taken  as  a  critique — perhaps  a  necessary  critique — of 
the  relationship — not  as  proof  that  only  one  is  culpable.  The  offense  is  taken 
as  a  symptom  that  something  is  drastically  wrong — and  that  something  decisive 
is  needed  to  correct  it.  Crime  as  a  form  of  social  criticism  ;  restitution  and  mu- 
tual service,  as  instruments  of  reconciliation — these  are  the  ways  in  which  of- 
fenses are  dealt  with  among  friends,  good  neighbors,  among  those  with  the  kind 
of  conscience  which  demands  that  they  treat  others  as  they  themselves  would 
wish  to  be  treated. 

It  is  in  the  face  of  this  knowledge  that  I  cannot  continue  to  see  myself  as 
instrinsically  different  from  the  criminal.  Our  differences  lie  in  our  circum- 
stances ;  he.  with  probably  good  reason,  had  come  to  see  others  as  indifferent  and 
hostile  to  him.  I,  more  fortunate,  had  my  faith  in  others  restored  soon  after  I 
lost  it.  What  restored  it  was  their  readiness  to  take  part  of  the  burden  of  re- 
sponsibility and  reconciliation.  They  did  not  puni.sh  me  further,  adding  to  that 
injury  the  incredible  insult  that  they  were  doing  it  for  my  own  good. 

But  there  is  a  further  step  we  must  take.  To  understand  how  mutual  restitu- 
tion brings  about  reconciliation  is  not  to  explain  why  forceful  correction  fails.^ 
Of  the  various  forms  of  enforced  correction,  institutionalization  is  the  most  dras- 
tic now  practiced,  except  for  capital  punishment — and  even  here,  the  argument 
can  be  made  that  the  difference  between  them  is  more  of  degree  than  kind.  Our 
lives  consist  of  the  time  allotted  to  us :  days,  months,  years.  Executing  a  man 
exhausts  his  allotment  at  once :  imprisonment  depletes  it  gradually.  In  these 
terms,  penal  servitude  is  not  so  much  an  alternative  to  capital  punishment  but  a 
refinement  of  it :  in  prison  the  experience  of  exclusion  from  life,  from  whatever 
is  precious  in  life,  must  be  endured  day  by  day,  and  indefinitely  prolonged. 

But  the  question  remains :  why  do  men  resist  it,  resent  it,  even  in  small  in- 
stallments, if  it  is  defined,  by  the  best  authorities,  as  intended  for  their  better- 
ment? Or — rejecting  that  premise  as  the  hollowest  pretence — if  they  find  it  so 
painful  and  damaging,  why  do  so  many  return  to  it?  Why  do  they  fail,  in  such 
large  numbers,  to  profit  from  it?  Si>ecifically,  what  is  it  they  are  resisting,  and 
how  are  we  to  understand  that  resistance? 

Perhaps  the  roots  of  the  problem  lie  in  the  human  condition  itself :  man's  rage 
at  his  helple-ssness  in  the  face  of  indifferent  necessity.  Man  is  vulnerable  and,  in 
the  end,  doomed  by  forces  over  which  he  has  no  control :  incurable  disease,  natu- 
ral cata.strophe,  death.  An  impersonal  rule,  backed  by  irresistible  force,  is  merely 
a  restatement  of  his  impotence.  Coercion,  whether  exercised  by  natural  or  by 
human  forces,  has  the  same  effect :  it  reduces  man  to  a  thing. 

We  achieve  what  dignity  we  have  by  negotiating  with  the  forces  of  our  fate. 
Just  as  we  seek  to  bend  natural  forces  to  our  needs,  so  we  seek  to  employ  human 
power  for  our  ends  or,  failing  that,  to  keep  it  at  bay.  If  one  cannot  negotiate 
with  human  power  as  a  relative  equal,  he  has  only  a  limited  number  of  alterna- 
tives. (1)  He  can  submit,  and  become  an  Object.  (2)  He  can  resist,  and  become 
an  Outlaw.  (3)  There  is  another  alternative,  more  .seductive  and,  in  the  end,  in- 
finitely more  corrupting :  he  can  become  Force.  He  can  set  himself  up  as  the  fate 
of  other  men  :  he  can  ape  destiny  and  play  at  being  God,  using  others  as  he  feared 
they  might  use  him.  It  may  well  be  that  the  will  to  coercive  power  is,  itself,  roote<l 
in  the  fear  of  power:  we  seek  to  become  masters  in  order  to  still  the  fear  that, 
at  bottom,  we  are  slaves.  There  is,  of  course,  another  alternative,  on  which  our 
hopes  may  well  rest  (4) — and  this  is  based  on  the  recognition  that  Force  itself 
is  the  enemy — and  that  the  only  deliverance  from  it  is  to  safeguard  man's 
capacity  to  negotiate  rather  than  comi)el. 

Consistent  with  these  promises,  the  impetus  to  reduce  others  to  Objects  may 
be  located  at  two  extremes  of  the  human  condition  :  powerlessness  (which  makes 
negotiation  impos.sible)  and  excessive  power  (which  makes  negotiation  vmneces- 
sary).  Once  the  powerless  person  comes  to  believe  that  continued  compliance  will 
not  change  his  condition,  he  may  decide  to  evade  or  defy  the  threat  of  coercion. 


1  The  fact  of  that  failure — particularly  for  the  youthful  offender — even  under  the  most 
(comparatively)  advanced  correctional  systems,  such  as  the  federal  system  Is  well  docu- 
mented. Even  in  his  mark:>dly  optimistic  study  of  the  Federal  Correctional  and  Parole 
system.  Glaser  found  a  i)ost-release  failure  rate  of  51%  for  offenders  released  at  19  years 
or  under.  In  a  study  coverinp  a  lonjjer  period  of  post-release  time  on  the  street,  the 
F.B.I,  in  1!)60  reporte<l  that  of  all  offenders  under  20  released  from  federal  institutions 
since  1!>6.3,  73. .3%  had  been  re-arrested  within  five  years. 
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At  the  point  he  acts  on  this  decision  he  becomes  an  outlaw  in  the  eyes  of  the 
authority  he  resists.  Tlie  conventional  delinquent  and  criminal  falls  largely  into 
this  category.  His  is  typically  poor,  lacking  in  .social,  economic  and  political 
influence.  His  instruments  are,  perforce,  crude:  he  exploits  or  attacks  persons 
and  their  property  directly :  he  robs,  assaults,  kills  the  single  individual  in  his 
path. 

At  the  other  end  of  the  continuum  is  the  wielder  of  immune  force.  He  oi>erates 
by  gaining  control  of  the  legitimate  force  which  the  community  creates  to  protect 
itself  from  real  or  imagined  enemies.  So  long  as  he  feels  himself  immune  from 
retaliation,  he  sees  no  need  to  negotiate  with  those  who  oppose  him  and  with 
those  he  seeks  to  exploit.  He  believes  he  can  gain  his  ends  simply  by  the  threat 
or  exertion  of  force,  or  by  control  of  the  circumstances  and  the  information 
essential  for  effective  resistance  to  him. 

We  thus  derive  a  bi-modal  theory  of  the  generic  conditions  under  which  some 
men  seek  to  compel,  intimidate  and  exploit  others.  The  theory  also  suggests  a 
program  of  remedial  action.  In  order  to  win  the  outlaws  back  from  violence  we 
must  convince  them  that  they  can  achieve  negotiating  power.  In  order  to  con- 
vince the  excessively  powerful  to  reject  coercion,  we  must  demonstrate  to  them 
that  negotiation  is  in  their  own  best  interest.  Each  of  these  twin  objectives  can 
be  promoted  by  aiding  the  powerless  to  obtain  that  kind  of  countervailing  power 
against  their  coercers  sufficient  to  persuade  them  that  continued  oppression  is 
ineffective  or  dangerous. 

The  model  is  the  old  American  principle  of  balance  of  power.  All  parties  have 
a.  vested  interest  in  the  rules  when  no  party  is  in  a  position  to  use  those  rules 
to  the  detriment  of  others.  To  attain  this  objective,  a  I'ougli  degree  of  social, 
economic  and  political  equity  seems  indispensible.  Between  equals — those  roughly 
equal  in  their  ability  to  affect  each  other — enforcement  based  on  compulsion  is 
not  a  viable  process.  Coercion  is  effective  only  when  power  is  imequal.  The  point 
of  danger  is  reached  when  the  balance  is  lost  and  seems  irretrievable :  when  the 
powerless  become  disenchanted  and  see  rebellion  as  their  only  alternative.  Then 
the  question  becomes :  under  what  circumstances  can  the  cycle  of  resistance  and 
counter-terror  be  broken?  How  may  negotiation  be  established V 

The  most  primitive  way  is  to  seek  a  balance  of  terror.  But  this  balance  is 
intrinsically  unstable :  it  can  be  upset  at  any  point  at  which  one  of  the  parties 
becomes  strong  enough  to  believe  his  attack  can  destroy  the  ix)ssibility  of  reprisal. 
It  seems  essential  that  the  parties  discover  a  better  reason  to  avoid  injuring 
each  other.  One  such  reason  is  interdei^endence :  the  parties  discover  they  have 
something  of  value  to  exchange.  They  make  something  as  hard-headed  as  an 
honest  business  agreement  to  exchange  goods  or  services.  Most  of  the  i)eaceful 
business  of  the  world  is  conducted  on  this  basis.  Nevertheless,  even  this  is 
intrinsically  unstable.  One  of  the  parties  may  become  self-sufficient :  the  other 
may  fall  on  hard  times.  If  i)ersonal  self-interest  is  the  only  basis  for  negotiation, 
the  other  party  loses  his  value  and  his  right  to  my  consideration  whenever  he 
can  no  longer  serve  my  interest. 

It  seems  essential  to  find  a  basis  mox*e  stable  than  the  circumstantial  mutuality 
of  self-interest.  There  is  a  level  of  human  relating  which  is  well  known  to  all 
of  us,  and  which  transcends  each  of  these  lower  levels  entirely.  At  bottom  it 
has  something  to  do  with  affection,  and  is  based  on  mutual  identification.  I  place 
myself  in  your  position  :  in  a  .sense,  I  see  myself  in  you.  To  hurt  you  or  misuse 
you  at  this  point  would  l)e  to  hurt  myself.  Since  we  are  part  of  each  other, 
my  well-being  is  linked  to  yours :  to  promote  your  welfare  is  also  to  protect 
my  own.  Between  friends  and  brothers,  contracts  are  no  longer  necessary  :  the 
realm  of  negotiation  is  transcended. 

Perhaps  the  essential  point  here  is  this :  mere  conformity  to  rules  is  probably 
not  what  keeps  the  human  world  at  peace.  A  demand  for  submission  is  an  ulti- 
mately hostile  act :  it  does  not  invite  the  other  to  achieve  his  needs :  it  seeks 
to  comi)el  him  to  satisfy  mine.  Tlie  i)enal  law,  based  on  a  relative  monoix)ly  of 
force,  justice  based  on  a  meting  out  of  punishment.s — these  institutions  char- 
acterize relations  between  enemies.  "Justice"  is  what  I  render  the  outcast: 
it  is  not  what  I  render  to  or  expect  from  my  peers. 

We  are  now  in  a  position  to  suggest  at  least  a  plausible  answer  to  the  question. 
Why   do   offenders   resist   forcible  correction?   This   answer  confronts   us   with 
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an  agonizing  paradox.  It  may  well  be  that  offenders  resist  forcible  correction 
for  the  same  reason  that  the  victims  of  crime  resist  crime.  For  both  have  the 
same  essential  element  in  common :  they  reduce  the  victim  to  passivity ;  they 
demand  that  he  renounce  direction  of  his  own  future.  And  each  serves  as  an 
implacable  reason  for  the  other.  The  resistance  of  the  unreconciled  offender 
becomes  the  justification  for  the  use  of  .severer  punishment.  Unless  it  breaks 
him,  this  increased  punishment  inspires  the  offender  to  greater  defiance.  And 
so  it  escalates,  with  each  party  proving  his  point  by  means  of  the  reaction  he 
provokes  in  the  other. 

For  those  of  us  in  correction,  a  recognition  of  our  part  of  the  responsibility 
for  this  can  be  very  painful.  Responsibility  is  proportionate  to  power.  Unless 
we  are  ready  to  admit  that  a  few  hundred  thousand  largely  ix)verty-stricken, 
socially  impotent  persons  have  more  power  to  endanger  our  society  than  we 
have  to  protect  it,  we  cannot  avoid  accepting  the  greater  part  of  that  responsi- 
bility. But  something  even  more  painful  must  be  faced.  To  grasp  the  fact  that 
our  correctional  process  is  founded  on  the  same  principle  used  by  the  offender 
is  to  acknowledge  that  we  are  dealing  with  the  criminal  in  the' same  way  he 
deals  with  his  victim.  The  ideology  of  force  has  won  out.  The  sickness  is  in 
charge  of  the  treatment.  As  Alexander  Herzen  put  it  many  years  ago :  "We 
are  not  the  doctors  :  we  are  the  disease." 
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"Now  that  you've  paid  your  debl,    boy,  you  go  oul  there  and  be  a  good  guy." 
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"Of    course    not,    it    wasn't    designed     to     do    anything     constructive. 
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Haircuts:  50  (^ 


It's  an  unrealistic  situation  at  best.  That  of 
paroling  a  man  out  —  say  he's  put  in  a  number 
of  years  —  and  providing  him  with  a  bus  ticket 
to  his  destination  and  giving  him  a  $5  bill  to 
meet  expenses  until  that  first  paycheck. 

Surely  the  most  critical  time  for  a  man  hitting 
the  streets  after  lengthy  confinement  is  that 
period  immediately  after  the  door  clangs  shut 
behind  him  at  the  front  entrance  to  the  Walls. 

If  that  man  is  without  financial  assistance 
from  family  or  friends  —  then  a  very  real  situa- 
tion is  set  up  where  he  may  —  and  most  often 
does  —  turn  to  the  most  disasterous  means  of 


From  The  Echo,  Huntsville,  Texas 

balancing  his  basic  needs  with  his  token  bank- 
roll. And,  if  he  chooses  this  route,  than  it's  only 
a  matter  of  time  when  he  will  return  to  prison. 

The  man  discharging  —  he  gets  $50  —  is  in 
somewhat  a  better  position.  His  chances  of 
making  it  are  10-1   better  than  the  parolee's. 

Thirty  some-odd  years  ago,  the  parole/dis- 
charge pay  was  in  tune  with  the  times  when  it 
was  authorized  by  the  Texas  Legislature.  But, 
that  was  when  haircuts  were  50tf. 

The  need  for  a  change  in  the  current  set-up 
is  most  apparent. 
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THE  OTHER  WORLD 


by  Drummond 


"As   you   can   see,  we  have   completely 
streamlined  our   rehabilitation  programs... 
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•  I  DON'T  KNOW,  I  GUESS    SHE    WEARS    IT 
SO        SHE     CANT     SEE     THE     CORRUPTION. 
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"In  recent  years  there  ■.  have   been   tremendous   advances 
made   in   the     area     of    corrections."    (recent  news  item) 
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He  is  one  of  our  finest  old  American  traditions 
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Don't  worry,  Mr.  Taxpayer,  We'll  have  them  under  control  as  soon  as 
we  can  dig  them  a  few  more  holes 
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Say,  that  was  good  of  Him  to  consider  all  the  hell  we  went 
through  on  earth 
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I    tell   you  it' LL  never  work 
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"Dovm,    Damn  you,    i->own  I  sayl', '.' 
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Believe  me,  Pilate,  punishment  is  the  best  deterrent  to  crime 
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Jim  almost  sure  there  was  a  mention  of  reform  someplace 
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After  twenty  years  of  these  rehabilitation  programs,  bad  mouthed 
guards,  lousy  meals,  hard  beds,  counts  and  all  that,  I  Just  keep 
getting  the  feeling  that  I*ra  in  a  rut. 
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This  is  the  part  of  the  treatment  which  we  refer  to  as  "Raping  with 
the  boys'' 
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Don' t  worry  about  the  muie,  just  Load  the  wagon 
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THE  PAROLE  SYSTEM 
Introduction 

Many  prisoners  confined  in  state  and  federal  prisons  obtain  their 
liberty  through  parole.^  The  parole  mechanism  provides  the  prisoner 
with  a  conditional  release  before  the  expiration  of  his  maximum 
term.^  While  directly  attributable  to  no  single  historical  antecedent, 
the  modern  parole  system  can  trace  its  origins  to  seventeenth  century 
conditional  pardons  and  indentures  of  servitude,  and  spans  such 
diverse  experiments  as  the  transportation  of  convicts  to  colonial 
America  and  Australia,  Irish  employment  of  the  ticket-of-leave 
system,  and  the  efforts  of  nineteenth  century  American  prison 
reformers.^ 

The  crucial  importance  of  the  parole  system  is  in  removing  pris- 
oners from  penal  institutions.  The  failure  of  those  institutions  has 
been  clearly  demonstrated  by  the  tragic  occurrences  at  major  prisons,^ 
and  the  penal  system's  failure  to  fulfill  its  rehabilitative  and  correctional 
role  is  evident.  Parole  provides  a  presently  existing  program  through 
which  prisoners  may  be  removed  from  that  environment  and,  hopefully, 
successfully  reintegrated  into  society.  The  parole  system  seeks  to 
achieve  the  rehabilitation  of  the  parolee  and  his  reintegration  into 
society  by  the  time  of  the  termination  of  his  parole.  Reintegrgation  and 
rehabilitation  are  pursued  within  general  constraints  imposed  by  a  duty 
to  protect  the  public  from  any  potential  criminal  behavior  by  the  parolee. 

1  More  than  60%  of  adult  felons  in  state  and  federal  institutions  are  released 
prior  to  the  completion  of  their  maximum  terms.  Task  Force  on  Corrections,  The 
President's  Commission  on  Law  Enforcement  and  Administration  of  Justice, 
Task  Force  Report:  Corrections  60  (1967)  [hereinafter  cited  as  Task  Force 
Report].  During  1967,  the  most  recent  year  for  which  statistics  are  reported,  nearly 
30%  of  the  state  and  federal  prison  population  was  released  on  parole.  There  were 
57,721  releases  out  of  a  total  population  of  194,896.  Bureau  of  the  Census,  U.S. 
Dep't  of  Commerce,  Statistical  Abstract  of  the  United  States  1970,  at  157. 

2  New  York  State  Division  of  Parole,  Manual  for  Parole  Officers  (1953), 
reprinted  in  C.  Newman,  Sourcebook  on  Probation,  Parole  and  Pardons  18  (3d 
ed.  1968).  Other  definitions,  while  including  the  core  concept  of  conditional  release, 
have  emphasized  the  treatment  and  rehabilitative  aspects  of  parole.     For   example : 

Parole  is  a  treatment  program  in  which  an  offender,  after  serving  part  of 
a  term  in  a  correctional  institution,  is  conditionally  released  under  supervi- 
sion and  treatment  by  a  parole  officer. 

D.  Dressler,  Practice  and  Theory  of  Probation  and  Parole  56   (2d  ed.  1969) 
(emphasis  added). 

3  For  a  discussion  of  these  various  historical  antecedents,  see  D.  Dressler,  supra 
note  2,  at  56-77;  G.  Giardini,  The  Parole  Process  3-25  (1959);  C.  Newman, 
supra  note  2,  at  17-37. 

•*  Perhaps  the  clearest  and  most  costly  example  was  the  riot  at  the  Attica  State 
Correctional  Facility  in  New  York.  See  N.Y.  Times,  Sep.  10,  1971,  at  1,  col.  2.  Other 
examples  include  the  disturbances  at  the  Long  Island  City  Branch  of  the  Queens 
House  of  Detention,  see  N.Y.  Times,  Oct.  2,  1970,  at  1,  col.  3,  and  the  riots  at  the 
Manhattan  House  of  Detention  (the  Tombs),  see  N.Y.  Times,  Oct.  3  1970  at  1 
col.   8. 
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To  achieve  these  ends,  many  limitations,  termed  conditions,  are  imposed 
on  the  parolee,  and  compliance  with  such  conditions  is  ensured  through 
continuing  supervision  by  parole  officers.  Violation  of  conditions  often 
results  in  revocation.  There  are  many  types  of  conditions;  travel  re- 
strictions, reporting  requirements,  and  limits  upon  freedom  of  asso- 
ciation are  common.  Courts  have  shown  little  inclination  to  review,  on 
any  basis,  release  determinations,  conditions,  or  revocation  decisions. 
In  fact,  little  regard  has  been  given  to  the  potential  constitutional  limita- 
tions on  the  parole  system.  The  reluctance  has  often  been  justified  by 
obfuscatory  legal  theories,  for  example,  that  the  parolee  remains  "in 
custody"  or  that  parole  is  a  matter  of  legislative  grace. 

For  a  variety  of  reasons,  the  potential  of  the  parole  system  remains 
unfulfilled.  Recidivism  rates  for  parolees  indicate  that  a  substantial 
number  are  returned  to  prison  through  parole  revocation.*^  This 
Comment  will  examine  the  parole  system  as  it  is  shaped  and  ordered 
by  the  law,  will  analyze  the  effects  of  the  parole  process,  and  will 
suggest  that,  at  every  stage  in  the  parole  process,  a  clear  identification 
and  precise  balancing  of  interests  would  produce  a  result  superior  to 
that  now  achieved  and  that  such  analysis  should  be  ensured  through 
increased  judicial  participation  in  the  system. 

First,  the  legal  theories  that  define  the  parolee's  status  and  limit  or 
eliminate  judicial  intervention  in  the  system  are  presented.  They  are 
important  not  only  for  their  logical  consistency  or  lack  thereof;  funda- 
mentally, they  are  important  because  they  provide  the  framework  for 
the  definition  of  parolees'  legal  rights,  and  have  in  the  past  erected  a 
curtain  behind  which  legislatures  and  administrators  have  operated 
with  largely  unfettered  discretion  and  beyond  which  judicial  participa- 
tion in  the  system  stops. 

The  second  section  examines  the  initial  decision  whether  to  grant 
parole.  At  this  stage  in  the  parole  process,  the  system  attempts  to 
identify  those  prisoners  who  have  the  best  chance  for  rehabilitation  and, 
at  the  same  time,  pose  the  least  threat  to  public  safety.  The  decision  is 
usually  made  by  a  parole  board  or  adult  authority  after  a  brief  en- 
counter with  the  prisoner.  (The  extent  to  which  that  encounter  re- 
sembles or  should  resemble  a  hearing  or  more  formal  judicial  proceeding 
is  considered  in  section  IV.) 

Next,  parole  conditions,  restrictions  placed  on  the  parolee,  are 
examined  both  from  a  policy  standpoint  and  from  the  viewpoint  of  con- 
stitutionally imposed  limitations.  Often,  conditions  are  standardized 
and,  by  legislative  adoption,  apply  to  all  parolees,  but  the  parole  au- 
thority is  also  empowered  to  fashion  additional,  individualized  condi- 

5  The  causes  of  the  failure  are  beyond  the  scope  of  this  Comment.  Legislative 
failure  to  fund  prisons  adequately  and  executive  decision  to  minimize  the  use  of  the 
system  are  examples.  Recidivism  rates  for  adult  parolees  are  estimated  at  from 
35%  to  45%.    Task  Force  Report,  supra  note  1,  at  62. 

These  estimates  are  inherently  unreliable,  however,  because  of  difficulties  in 
collecting  and  analyzing  data.  For  a  discussion  of  the  statistics  on  recidivism,  see 
D.  Glaser,  The  Effectiveness  of  a  Prison  and  Parole  System  13-35  (1964). 
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tions.  The  conditions  may  completely  regulate  the  parolee's  activities 
and  provide  close  and  constant  supervision,  or  they  may  only  involve  in- 
frequent notification  of  parole  officers  and  constitute  no  restraint  at  all. 

The  fourth  section  will  consider  due  process  requirements  at 
parole  revocation  and  at  the  release  determination.  Revocation,  the 
system's  mechanism  for  dealing  with  parole  failure,  is  often  effected 
without  a  hearing;  even  when  a  hearing  is  provided  or  required,  the 
content  of  that  hearing  varies  considerably  among  jurisdictions.  In 
view  of  the  sizable  stakes  involved  at  revocation,  there  is  persuasive 
argument  for  surrounding  the  process  with  traditional  judicial  pro- 
cedural safeguards.  On  the  other  hand,  all  parole  violations  do  not 
result  in  revocation,  and  correctional  expertise  and  dispositional  dis- 
cretion may  require  something  less  than  a  full  trial  on  revocation. 
Similar  interests  are  involved  in  the  initial  release  determination,  but 
at  the  release  stage  the  claim  to  administrative  expertise  may  be  more 
justified,  the  inmate's  interest  less  weighty,  and  the  theoretical  defini- 
tions of  status  more  troublesome. 

Finally,  the  Comment  will  consider  judicial  r'^view  on  non- 
constitutional  grounds  of  two  important  aspects  of  the  parole  process — 
the  release  determination  and  parole  conditions.  Both  are  currently  en- 
trusted almost  entirely  to  administrative  discretion.  It  may  be 
anomalous  to  allow  administrative  bodies  unreviewable  power  to  do 
the  equivalent  of  determining  sentences.  Similarly,  power  to  fix  any 
condition  so  long  as  it  infringes  upon  no  constitutional  right  may  be 
an  unnecessarily  deferential  standard  to  apply  to  parole  boards.  Both 
areas  suggest  the  need  for  increased  court  supervision  of  the  system. 

I.  The  Theoretical  Foundations 

A.  The  Theories 

1.  Grace 

The  grace  theory  draws  its  vitality  from  Justice  Cardozo's  famous 
dictum  in  Escoe  v.  Zerbst  that  "[p]robation  or  suspension  of  sentence 
comes  as  an  act  of  grace."  ®  The  Supreme  Court's  application  of  the 
terms  "favor"  and  "privilege"  to  the  conditional  release  concept  predates 
even  that  case.'^  Under  the  grace  theory,  both  the  establishment  of  a 
parole  system  and  the  release  of  an  individual  prisoner  are  gratuitous 
acts  by  a  merciful  executive.  Parole  is  analogized  to  the  pardon,  the 
grant  of  which  was  "an  act  of  grace."  "It  is  the  private,  though 
official,  act  of  the  executive  magistrate  .  .  .  ."^  Using  the  grace 
theory,  the  courts  have  been  able  to  dismiss  the  possibility  of  prisoners' 
rights  to  be  paroled  and  to  minimize  the  legal  protections  accorded  a 

6  295  U.S.  490,  492   (1935). 

'Ughbanks  v.  Armstrong,  208  U.S.  481,  487  (1908)    (parole)  ;  Burns  v.  United 
States,  287  U.S.  216,  220   (1932)    (probation). 

8  United  States  v.  Wilson,  32  U.S.  (7  Pet.)  149,  160  (1833). 
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parolee's  limited  freedom.  In  Curtis  v.  Bennett,''^  the  Iowa  court,  in 
holding  that  the  parolee  had  no  right  to  a  hearing  prior  to  parole 
revocation,  noted  that  "[w]hen  the  board  grants  a  prisoner  a  parole, 
it  does  so  as  a  matter  of  grace  and  not  as  a  duty."  ^^  According  to  the 
grace  theory,  since  parole  is  a  gift,  it  may  be  conditioned  as  the  grantor 
pleases.  Thus,  in  permitting  revocation  of  the  gift,  whatever  the 
grounds  for  revocation,  the  courts  can  maintain  a  defensible  position. 

2.  Contract 

When  the  parolee  leaves  the  prison,  he  often  signs  a  forrh  setting 
forth  the  conditions  of  his  release.  This  formality  has  given  rise  to 
the  contract  theory.  The  parolee  accepts  the  conditions  of  his  parole 
just  as  a  party  to  a  business  contract  agrees  to  be  legally  bound  by  its 
terms.^^  Consistent  with  the  contract  concept,  theoretically,  the  parolee 
may  reject  the  proffered  terms.  The  rejection  option  finds  its  origin  in 
United  States  v.  Wilson}'^  The  Court  noted  that  acceptance  was  a 
requisite  of  an  effective  pardon: 

A  pardon  is  a  deed,  to  the  validity  of  which,  delivery  is  essen- 
tial, and  delivery  is  not  complete,  without  acceptance.  It  may 
then  be  rejected  by  the  person  to  whom  it  is  tendered;  and  if 
it  be  rejected,  we  have  discovered  no  power  in  a  court  to 
force  it  on  him.^^ 

Because  he  has  accepted  the  parole  terms,  whatever  rights  they  cut  off, 
the  parolee  is  estopped  from  complaining  about  those  terms.  Against 
the  developments  represented  by  Miranda  v.  Arizona  ^*  and  Gideon  v. 
Wainwright,^^  expanding  and  safeguarding  the  rights  of  the  suspected 
criminal,  the  contract  serves  as  a  waiver  of  rights.^* 

3.  Custody 

Parole  statutes  specifically  state  that  parolees  remain  in  the  legal 
custody  of  the  warden,  parole  board,  or  other  agent  of  the  executive. ^''^ 

»256  Iowa  1164,  131  N.W.2d  1  (1964),  cert,  denied,  380  U.S.  958  (1965). 

10 /(i.  at  1168,  131  N.W.2d  at  4;  accord,  Brown  v.  Kearney,  355  F.2d  199,  200 
(5th  Cir.  1966)  ;  United  States  ex  ret.  Randazzo  v.  FoUette,  282  F.  Supp.  10,  12 
(S.D.N.Y.  1968),  aff'd,  418  F.2d  1319  (2d  Cir.  1969),  cert,  denied,  402  U.S.  984 
(1971)  ("Randazzo  had  no  right  to  be  released  from  physical  custody.  His  release 
on  parole  was  an  act  of  grace  and  favor  to  him  by  the  Parole  Board."). 

^'^See  Ex  parte  Edwards,  78  Okla.  Crim.  213,  219-20,  146  P.2d  311.  314  (1944). 

12  32  U.S.   (7  Pet.)   149,  160  (1833). 

13  Id.  at  160. 

14  384  U.S.  436    (1966). 
16  372  U.S.  335  (1963). 

^^E.g.,  United  States  ex  rel.  Randazzo  v.  Follette,  282  F.  Supp.  10  15-16 
(S.D.N.Y.  1968),  aff'd,  418  ¥26.  1319  (2d  Cir.  1969),  cert,  denied,  402  U.S.  984 
(1971). 

^T E.g.,  Con.  Gen.  Stat.  Rev.  §54-125  (Supp.  1971)  (parole  board):  N.J.  Rev 
Stat.  §30:4-110  (1964)   (warden). 
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From  this,  courts  have  derived  the  custody  theory.  Parole  "is  in  legal 
effect  imprisonment,"  ^^  and  the  parolee  is  "constructively  -a  prisoner 
.  .  .  fettered  by  the  conditions  and  restrictions  of  his  parole."  ^®  The 
parolee  is  in  "substantially  the  same  position  as  a 'trusty'  .  .  .  ."^^  A 
violation  of  the  conditions  of  his  release  relegates  him  to  the  status  of 
an  escaped  prisoner.^^  As  are  the  other  theories,  the  custody  theory  is 
often  used  to  insulate  parole  matters  from  judicial  examination  and 
review  on  both  nonconstitutional  and  constitutional  grounds.^^  The 
parolee  is  limited  to  the  status  of  an  inmate,  and  parole  is  the  adminis- 
trative exercise  of  the  prison  discipline  authority,  subject  to  the  wide 
discretion  granted  prison  officials  when  dealing  with  persons  committed 
to  their  custody.^^ 

4.  Exhausted  Rights 

The  exhausted  rights  theory  is  a  concomitant  of  the  custody  theory. 
Its  origins  lie  in  the  view  that  parole  is  a  part  of  the  prison  system,  and 
not  a  part  of  the  sentencing  process.  After  the  accused  is  convicted  by 
a  trial  in  which  all  his  rights  are  protected,  "constitutional  guarantees 
...  do  not  extend  to  a  later  enforcement  of  punishment  already  validly 
imposed."  ^*  In  short,  the  theory  posits  that  the  accused  is  entitled  to 
a  fixed  quantum  of  due  process  protection,  and  that  this  is  satisfied  by 
his  original  trial  and  sentence.  The  prisoner's  due  process  rights  are 
then  exhausted  until  the  end  of  his  maximum  sentence.  This  theory 
is  clearly  addressed  to  the  "criminal  case"  and  "criminal  prosecutions" 
applications  of  the  fifth  and  sixth  amendments,^"  and  seeks  to  insulate 
the  parole  process  from  applications  of  the  amendments  by  denying  that 
post-conviction  disposition  is  within  their  scope.  It  removes  the  parolee 
from  the  expansion  of  constitutional  protection  represented  by  Miranda 
and  Gideon  and  insulates  the  parole  system  from  concepts  already  ap- 
plied to  the  probation  system,'^  although  the  adjudicative  and  disposi- 
tional functions  of  both  systems  are  similar  in  some  regards. 

5.  Parens  Patriae 

Closely  tied  to  custody  is  the  parens  patriae  theory.  Based  on  the 
rehabilitation  model  of  correction,  parens  patriae  limits  the  rights  of 

18  Anderson  v.  Corall,  263  U.S.  193,  196  (1923);  accord,  Padilla  v.  Lyncli,  398 
F.2d  481,  482  (9th  Cir.  1968). 

19  People  V.  Hernandez,  229  Cal.  App.  2d  143,  149,  40  Cal.  Rptr.  100,  103  (1964), 
cert,  denied,  381   U.S.  953    (1965). 

20  Rose  V.  Haskins,  388  F.2d  91,  95  (6th  Cir.),  cert,  denied,  392  U.S.  946  (1968). 
Trusty  status,  usually  entailing  special  privileges  or  minor  supervisory  responsibility, 
is  accorded  prisoners  as  a  reward  for  good  prison  behavior. 

21  Anderson  v.  Corall,  263  U.S.  193,  196   (1923). 

22Morrissey  v.  Brewer,  443  F.2d  942,  948  (8th  Cir.),  cert,  granted,  40  U.S.L.W. 
3288  (U.S.  Dec.  21,  1971)    (No.  5103). 

23  W. 

24  Id.  at  946  n.5. 

25  U.S.  Const,  amends.  V,  VI. 

^^Sec  Mempa  v.  Rhay,  389  U.S.  128   (1967). 
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prisoners  and  parolees  on  the  basis  of  a  perceived  need  for  great  dis- 
cretion and  flexibility  in  rehabilitating  the  parolee.  It  assumes  that 
"[t]he  Board  [of  Parole]  has  an  identity  of  interest  with  [the  parolee] 
.  .  .  [to]  foster  his  rehabilitation  .  .  .  . "  "^  Because  one  need  not  be 
protected  from  another  who  has  an  identity  of  interest,  the  theory  serves 
to  insulate  the  parolee  from  judicial  concern.  This  rationale  and  the 
consequences  of  this  theory  are  comparable  to  those  long  applied  in  the 
juvenile  law  area,  but  rejected  not  many  years  ago  in  In  re  Gault.^^ 

B.  A  Critique 

Criticisms  of  these  theories  are  well  developed  by  commentators 
and  acknowledged  with  mixed  reception  by  courts.^^  Some  criticisms 
apply  to  the  theories  as  a  group,  while  others  are  directed  to  particular 
inconsistencies  of  one  theory. 

1.  Effect  of  the  Theories 

Generally,  the  critics  object  to  the  position  in  which  these  theories 
leave  the  courts,  as  well  as  to  the  unreality  of  the  theories.  They  object 
to  "inconsistent  fictions  which  deny  constitutional  protections  inherent 
in  the  concept  of  liberty."  ^^  The  theories  operate,  and  were  so 
conceived,  to  exclude  the  courts  from  a  substantial  role  in  the  parole 
system  and  to  place  the  parolee  under  wide-ranging  and  non-reviewable 
administrative  discretion. 

The  theories  are  inconsistent  with  parole  policy.  Criticism  on  this 
basis  is  premised  on  the  belief  that  parole  should  attempt  to  achieve  the 
reintegration  of  all  prisoners  into  society.  Indeed,  parole  has  been 
described  as  a  "logical  transition  measure  applicable  in  principle  to  all 
offenders."  ^^  Reintegration  is  thwarted  to  the  extent  that  theories 
leave  a  parolee  under  the  same  controls  he  experienced  in  prison. 
Whether  maximum  freedom  or  controlled  rehabilitation  is  the  objective, 
neither  is  advanced  by  a  system  that  encourages  arbitrary  treatment  of 
parolees  by  administrators  whose  decisions  are  not  made  subject  to  the 
possibility  of  judicial  review. 

27  Menechino  v.  Oswald,  430  F.2d  403.  407   (2d  Cir.  1970). 

28  387  U.S.  1    (1967). 

29  F.  Cohen,  The  Legal  Challenge  to  Corrections  (1969)  ;  White,  The  Fourth 
Amendment  Rights  of  Parolees  and  Probationers,  31  U.  Pitt.  L.  Rev.  167,  176-81 
(1969)  ;  Note,  Constitutional  Law:  Parole  Status  and  the  Privilege  Concept,  1969 
Duke  L.J.  139;  Note,  Parole:  A  Critique  of  Its  Legal  Foundations  and  Conditions, 
38  N.Y.U.L.  Rev.  702  (1963)  [hereinafter  cited  as  Parole:  A  Critique];  Comment, 
Due  Process  and  Revocation  of  Conditioyial  Liberty,  12  Wayne  L.  Rev.  638,  643-48 
(1966).  Compare  Morrissey  v.  Brewer,  443  F.2d  942  (8th  Cir.),  cert,  granted  40 
U.S.L.W.  3288  (U.S.  Dec.  21,  1971)  (No.  5103),  zvith  United  States  ex  rcl.  Bey  v. 
Board  of  Parole,  443  F.2d  1079,  1085-86  (2d  Cir.  1971). 

^^  Parole:  A  Critique,  supra  note  29,  at  720. 

31  Department  of  Social  Affairs,  United  Nations,  Parole  and  Aftercare 
2  (1954)   (U.N.  Doc.  ST/SOA/SD/4)   [hereiqafter  cited  as  Parole  and  Aftercare]. 
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Although  the  courts  speak  of  parole  as  an  admmistrative  rather 
than  a  judicial  function,^^  they  have  isolated  parole  administration  from 
developments  in  other  areas  of  administrative  law.  An  adjudicative 
situation  arises  when  facts  about  individual  parties,  their  conduct,  or 
property  are  in  dispute.^  When  an  administrative  agency  is  about  to 
take  adjudicative  action  adverse  to  a  citizen,  the  due  process  clause, 
though  applied  flexibly  with  regard  to  the  interests  of  the  state  and  the 
citizen,  has  been  held  to  entitle  a  citizen  to  a  hearing,  to  notice 
detailing  the  basis  for  the  action,  to  testify,  to  cross-examine  adverse 
witnesses,  to  retain  counsel,  to  a  decision  based  on  evidence  adduced  at 
the  hearing,  and  to  an  impartial  decisionmaker.^*  This  was  essentially 
the  holding  of  Goldberg  v.  Kelly,^^  which  involved  the  termination  of 
welfare  benefits.  As  indicated  by  Goldberg,  the  administrative  char- 
acteristics of  a  governmental  activity  do  not  immunize  it  in  any  way 
from  procedural  due  process  protections.  In  fact,  the  Supreme  Court 
in  Freedman  v.  Maryland  ^^  perceived  a  special  need  for  judicial  inter- 
vention and  procedural  safeguards  in  certain  situations  calling  for 
administrative  decisionmaking  affecting  first  amendment  rights.^''  The 
Court,  moreover,  has  not  confined  this  thinking  to  procedural  due 
process  protections.  Camara  v.  Municipal  Court, ^^  decided  in  1967, 
held  that  the  fourth  amendment  required  a  warrant  before  an  adminis- 
trative inspection  pursuant  to  the  San  Francisco  housing  code.  The 
Court  was  careful  to  point  out  that  the  administrative  goals  and  prob- 
lems involved  in  housing  code  inspections  do  not  detract  from  the  indi- 
vidual's interest  in  maintaining  his  constitutionally  protected  privacy.^* 
Perhaps  most  disturbing  is  the  failure  of  the  theories  to  conform  to 
the  constitutional  outline  of  basic  rights.  Even  accepting  the  "custodial" 
premise  that  parolees  are  still  prisoners,  "it  is  not  doubtful  now  that  the 
Constitution  .  .  .  reaches  inside  prison  walls."  *^  Johnson  v.  Avery  *^ 
demonstrates  that  despite  concededly  important  state  interests,  encroach- 

32Morrissey  v.  Brewer,  443  F.2d  942,  945  (8th  Cir.),  cert,  granted,  40  U.S.L.W. 
3288  (U.S.  Dec.  21,  1971)  (No.  5103)  (quoting  Curtis  v.  Bennett,  256  Iowa  1164, 
1168,  131  N.W.2d  1,  4  (1964)). 

33  "Adjudicative  facts  usually  answer  the  questions  of  who  did  what,  where,  when, 
how,  why,  with  what  motive  or  intent  .  .  .  ."IK.  Davis,  Administrative  Law 
Treatise '§  7.02,  at  413  (1958)   [hereinafter  cited  as  K.  Davis]. 

34  Goldberg  v.  Kelly,  397  U.S.  254,  267-71  (1970);  see  Londoner  v.  Denver, 
210  U.S.  373  (1908)  ;  Langevin  v.  Chenango  Court,  Inc.,  447  F.2d  296,  300  (2d  Cir. 
1971)    (dictum). 

35  397  U.S.  254  (1970). 

36  380  U.S.  51  (1965). 

37  Freedman  involved  a  film  censorship  scheme.  The  Court  said,  "Because  the 
censor's  business  is  to  censor,  there  inheres  the  danger  that  he  may  well  be  less 
responsive  than  a  court — part  of  an  independent  branch  of  government — to  the  con- 
stitutionally protected  interests  in  free  expression."     380  U.S.  at  57. 

38  387  U.S.  523  (1967). 

39  387  U.S.  at  530-32. 

40  Sobell  V.  Reed,  327  F.  Supp.  1294,  1303  (S.D.N.Y.  1971). 

4^393  U.S.  483  (1969)  (state  prison  officials  could  not  bar  inmate  from  pre- 
paring petitions  for  post-conviction  relief  for  other  prisoners). 
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ment  on  constitutionally  protected  activity  is — even  within  a  penal 
institution — limited.  Similarly,  the  protection  of  the  rights  of  others 
whose  status  is  specially  treated  for  legitimate  governmental  purposes — 
aliens  *^  and  military  personnel  *^ — is  not  eliminated  on  a  fictional 
premise  that  simply  denies  basic  rights. 

It  is  now  clearly  recognized  that  there  are  limits  upon  how  far  a 
state  may  go  in  conditioning  rights  or  governmental  beneficence.  Al- 
though the  rigidity  of  the  doctrine  of  unconstitutional  conditions,^^ 
declaring  that  "whatever  an  express  constitutional  provision  forbids 
government  to  do  directly  it  equally  forbids  government  to  do  in- 
directly," *^  has  been  replaced  by  a  more  flexible  judicial  approach,  its 
underpinnings  have  left  courts  sensitive  to  the  individual  interests  in- 
volved in  any  attempted  conditioning.*^  The  more  active  judicial  ap- 
proach now  assumed  by  courts  in  the  context  of  welfare  payments,*^ 
public  employment,*^  and  licensing  schemes,***  inter  alio,  undercuts  the 
emphasis  still  placed  by  many  courts  on  a  right-privilege  distinction  in 
parole  analysis. ^^ 

2.  Logical  Inconsistencies 

The  logical  inconsistencies  and  infirmities  of  the  theories,  both  in- 
consistencies of  internal  logic  and  inconsistencies  between  theories,  have 
been  special  targets  for  commentators. °^  It  has  become  a  routine 
exercise  to  discredit  the  custody  theory  on  the  basis  of  its  conflict  with 
the  forfeited  release-time  concept.^^     The  parolee  is  supposedly  still 

^^See,  e.g.,  Johnson  v.  Eisentrager,  339  U.S.   763    (1950). 

^^See,  e.g.,  Carrington  v.  Rash,  380  U.S.  89  (1965). 

^'^See  Frost  &  Frost  Trucking  Co.  v.  Railroad  Comm'n.,  271  U.S.  583,  593-94 
(1926)  :  Terral  v.  Burke  Constr.  Co.,  257  U.S.  529,  532  (1922)  ;  Note,  Unconstitu- 
tional Conditions,  7Z  Harv.  L.  Rev.  1595,  1598  (1960)  ;  cf.  Garrity  v.  New  Jersey, 
385  U.S.  493,  500  (1967)  ("There  are  rights  of  constitutional  stature  whose  exercise 
a  State  may  not  condition  by  the  exaction  of  a  price."). 

45  Van  Alstyne,  The  Demise  of  the  Right-Privilege  Distinction  in  Constitutional 
Law,  81  Harv.  L.  Rev.  1439,  1445-46  (1968)  ;  see  Hale,  Unconstitutional  Conditions 
and  Constitutional  Rights,  35  Colum.  L.  Rev.  321,  321  (1935)  ;  Note,  Another  Look 
at  Unconstitutional  Conditions,  117  U.  Pa.  L.  Rev.  144,  144  (1968). 

'i^See  Pickering  v.  Board  of  Educ,  391  U.S.  563  (1968);  Shelton  v.  Tucker, 
364  U.S.  479  (1960)  ;  American  Communications  Ass'n  v.  Douds,  339  U.S.  382 
(1950)  ;  Note,  Another  Look  at  Unconstitutional  Conditions,  supra  note  45,  at  151-73, 

47  Shapiro  v.  Thompson,  394  U.S.  618  (1969)  ;  Sherbert  v.  Verner,  374  U.S.  398 
(1963). 

48  5"^^,  e.g.,  Pickering  v.  Board  of  Educ,  391  U.S.  563  (1968);  Slochower  v. 
Board  of  Higher  Educ,  350  U.S.  551  (1956)  ;  Hunter  v.  Ann  Arbor  325  F  Supp 
847  (E.D.  Mich.  1971);  Bagley  v.  Washington  Township  Hosp.  Dist.  65  Cal  2d 
499,  421  P.2d  409,  55  Cal.  Rptr.  401  (1966). 

'i^See  Spevack  v.  Klein,  385  U.S.  511  (1967)  ;  Hornsby  v.  Allen,  326  F.2d  605 
(5th  Cir.  1964)  ;  Milligan  v.  Board  of  Registration  in  Pharmacy,  348  Mass  491  204 
N.E.2d  504  (1965). 

so  See  Note,  Constitutional  Law:  Parole  Status  and  the  Privilege  Concept  1969 
Duke  L.J.  139. 

51  See  sources  cited  note  29  supra. 

^^  E.g.,  F.  Cohen,  supra  note  29,  at  33;  Parole:  A  Critique,  supra  note  29 
at  713-14. 
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serving  his  sentence.  If  he  violates  his  parole,  however,  all  of  his 
parole  time  is  forfeited  as  if  he  had  not  been  in  custody  during  that 
time.  Beyond  this  direct  conflict,  if  the  prisoner  is  considered  to  be  in 
custody,  this  practice  is  roughly  analogous  to  the  bizarre  possibility  of 
allowing  a  warden  to  extend  prison  terms  beyond  the  prescribed  maxi- 
mum. Similarly,  the  escaped-prisoner  corollary  of  the  custody  theory 
is  internally  inconsistent.  A  parole  violator  is  presumed  to  be  an 
escaped  prisoner  without  a  right  to  a  hearing  to  protest  his  reincarcera- 
tion. This  assumes  the  question,  however,  for  before  the  parolee  loses 
his  right  to  limited  freedom,  a  determination  that  a  violation  has 
occurred  must  be  made;  whereas  the  escaped  prisoner  has  no  right  to 
freedom  under  any  circumstances.^^ 

Theoretical  conflicts  also  exist  among  the  various  theories.  The 
contract  theory  assumes  that  the  prisoner  waives  rights,  while  the  ex- 
hausted rights  concept  presumes  those  rights  are  already  lost.  The 
exhausted  rights  concept  states  that  parole  does  not  affect  the  prisoner's 
sentence;  in  contrast,  the  grace  theory  posits  a  significant  benefit  be- 
stowed upon  the  parolee,  a  benefit  changing  both  his  status  and  the 
length  of  his  sentence. 

Contradictory  statements  by  courts  and  legislatures  provide  another 
source  of  criticism  of  the  theories.  The  dictum  in  Escoe  v.  Zerbst  ^*  is 
contradicted  by  the  statement  of  Biddle  v.  Pcrovich  ^^  that  pardon  is 
"not  a  private  act  of  grace  .  .  .  ."  ^^  Burns  v.  United  States^''  flatly 
rejects  the  contract  theory.^^  Both  the  contract  and  the  grace  theories 
have  been  rejected  by  other  courts  as  well.^^  State  statutes  describe 
parole  as  a  conditional  "release,"  ^°  although,  according  to  the  custody 
theory,  the  parolee  remains  in  "legal  custody"  ^^  with  revocation  involv- 
ing a  return  to  "actual  custody."  ^^  Other  statutes  list  prescribed 
terms,*^  although  the  contract  analogy  does  not  support  the  prescription 
of  terms.  Although  one  decision.  Rose  v.  Haskins,^*  has  analogized 
the  parolee  to  the  trusty,*^  various  legislatures  have  barred  parole  re- 

53  Note,  Parole  Revocation  Procedures,  65  Harv.  L.  Rev.  309,  311   (1951). 

54  295  U.S.  490,  492  (1935). 
65  274  U.S.  480  (1927). 

56  Id.  at  486. 

57  287  U.S.  216  (1932). 
68  Id.  at  220. 

59£.£r..  People  v.  Hernandez,  229  Cal.  App.  2d  143,  148,  40  Cal.  Rptr.  100,  103 
(1964),  cert,  denied,  381  U.S.  953  (1965). 

60  £.^.,  Md.  Ann.  Code  art.  41,  §  107(e)  (1971)  ;  Me.  Rev.  Stat.  Ann.  tit.  34, 
§1501.5  (1964)   ("a  release  procedure"). 

61  E.g.,  statutes  cited  note  17  supra. 

^^E.g.,  Ark.  Stat.  Ann.  §43-2810  (Supp.  1969). 

63  E.g.,  statutes  cited  note  82  infra.  Statutes  also  describe  parole  conditions  as 
being  "specif[ied]"  and  "impose[d]".  E.g.,  Ala.  Code  tit.  42,  §9  (1959)  (specify); 
Cal.  Penal  Code  §3053  (1970)    (impose). 

64  388  F.2d  91   (6th  Cir.  1968). 

65  Id.  at  95. 
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lease  "merely  as  a  reward  for  good  conduct,"  '^^  while  good  conduct 
remains  the  basis  for  trusty  status. 

3.  Disparity  with  Reality 

Although  the  weakness  in  logic  displayed  by  the  theories  is  ap- 
parent, it  is  the  inconsistency  with  the  actuality  of  parole  that  presents 
a  more  striking  and  damning  flaw.  As  often  as  the  custody  theory  is 
repeated,  it  is  an  inescapable  fact  that  a  parolee  is  not  a  prisoner.  He 
has  "a  'presently  enjoyed'  interest  in  his  conditional  freedom  .  .  .  .  "  ^^ 
The  individual  on  parole  clearly  has  something  that  the  incarcerated 
individual  does  not.  He  has  established,  usually  by  direction  of  the 
state,  a  normal  life-style — a  home,  a  job,  and  ties  to  the  community — 
that  is  practically  indistinguishable  from  that  of  the  ordinary  citizen. 

The  release  of  a  prisoner  to  parole  may  be  conceptualized  as  a  grant 
akin  to  a  property  interest.  The  dictum  in  United  States  v.  Wilson 
that  "[a]  pardon  is  a  deed"  ^^  supports  just  this  approach.  The  deed 
terminology  and  the  occasional  statutory  references  to  parole  as  a  "per- 
mit" ^^  reflect  the  historical  association  of  the  parole  release  with  the 
conditional  grant  of  an  object,  such  as  a  ticket-of-leave.'^*'  Such  an 
expanded  concept  of  property,  which  has  rendered  new  service  in  other 
areas  of  the  law,''^  supplies  an  effective  counterbalance  to  the  custody 
faction.  It  is,  however,  only  a  theoretical  restatement  of  the  fact  that  an 
individual  on  parole  has  an  interest  dififerent  from  that  of  an  incar- 
cerated prisoner  that  should  be  protected  by  the  courts  from  arbitrary 
encroachment. 

The  statutory  definition  of  parole  adopted. by  several  states — a 
"release  ...  to  the  community"  ''^ — highlights  another  flaw  of  the 
custody  concept.  From  the  community's  perspective,  the  parolee  is 
undeniably  present  in  society,  not  isolated  in  prison.  There  is  a  value 
to  society  in  securing  uniform  rights  to  all  its  members.  While  society 
may  feel  concern  for  what  occurs  in  its  prisons,  it  is  immediately  affected 
by  whatever  touches  its  more  visible  members.  The  parolee  interacts 
with  other  members  of  the  community,  in  the  process  developing  rela- 
tionships of  mutual  trust  and  confidence.  Control  of  his  behavior  is 
no  longer  viewed  by  the  community  as  an  exercise  in  prison  discipline; 
his  mere  presence  in  the  community  creates  an  implied  assurance  that 
he  will  be  accorded  safeguards  similar  to  those  provided  to  other  mem- 

66  E.g.,  statute  cited  note  80  infra. 

67  United  States  ex  rcl.  Bey  v.  Board  of  Parole,  443  F.2d  1079,   1086   (2d  Cir. 
1971). 

68  United  States  v.  Wilson,  32  U.S.  (7  Pet.)  150,  161   (1833). 

69  Mass.  Gen.  Laws  Ann.  ch.   127,   §128    (1965);   Mich.   Comp.   Laws  Ann. 
§791.238  (1968). 

"^^  See  D.  Dressler,  supra  note  2,  at  61. 

"^i  See    Goldberg   v.    Kelly,    597   U.S.    254,    262    n.8    (1970);    Reich,    The    New 
Property,  72  Yale  L.J.  7i2  (1964). 

T^E.g.,  Ark.  Stat.  Ann.  § 43-2801  (b)   (Supp.  1969). 
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bers  of  the  community.  Just  as  the  aHen's  presence  in  a  court's  terri- 
torial jurisdiction  gives  the  judiciary  power  to  protect  those  rights 
acquired  by  the  alien,"  the  courts  should  have  power  to  offer  similar 
protection  to  the  parolee  in  the  community.  Arbitrary  executive  action 
against  the  parolee,  whether  under  the  guise  of  contract,  grace,  or 
custody,  is  anomalous  in  a  free  society.''* 

Economic  factors  belie  the  concept  of  grace.''^  Given  the  high  cost 
of  confinement,'*  it  is  difficult  to  ascribe  the  state's  action  to  clemency. 
This  economic  necessity  is  exacerbated  by  the  rising  number  of  pris- 
oners." If  parole  were  an  act  of  clemency,  it  would  probably  be  granted 
only  in  exceptional  cases.'^^  Instead,  it  more  closely  resembles  a  sys- 
tematic means  of  maximum  utilization  of  correctional  resources.  Were 
large  numbers  of  parolees  to  refuse  the  state's  ofifer  of  grace,  it  is  an 
open  question  whether  the  frustrated  donor  or  the  recalcitrant  donee 
would  lose  more. 

Moreover,  to  describe  the  executive  branch  as  bestowing  grace  or 
negotiating  agreements  with  prisoners  is  to  ignore  political  reality. 
Preventing  crime  and  rehabilitating  prisoners  are  traditional  govern- 
mental functions,  which  the  executive  should  effect  with  the  best  means 
available.  If  parole  serves  these  functions,  can  the  parole  system  be 
properly  labeled  an  act  of  grace?  Even  a  cursory  survey  of  state  and 
federal  statutes  demonstrates  that  parole  is  part  of  the  criminal  justice 
system,'^^  not  an  individual  act  of  grace  from  a  person  or  group  within 
that  system. 

The  repeated  juxtaposing  of  "rights"  and  "privileges"  by  the 
judiciary  presumes  a  mutually  exclusive  choice.  This  approach  and  the 
"privilege"  terminology  are  inappropriate  in  analyzing  a  basic  govern- 
mental function.  Parole  is  made  available  neither  as  a  right,  nor  as  a 
privilege.  It  is  the  implementation  of  a  correctional  policy  and  is  no 
more  a  matter  of  grace  than  the  decision  to  rehabilitate  a  slum  or  locate 
a  highway. 

73  Johnson  V.  Eisentrager,  339  U.S.  763,  770-71    (1950)^ 

"J^See  Hahn  v.  Burke,  430  F.2d  100,  105  (7th  Cir.  1970),  cert,  denied,  402  U.S. 
933  (1971)  ("No  society  is  free  when  the  government  makes  one  person's  liberty 
depend  upon  the  arbitrary  will  of  another.")  (quoting  Shaughnessy  v.  United  States 
ex  rel.  Mezei,  345  U.S.  206,  217  (1953)    (Black,  J.,  dissenting)). 

75  Comment  Due  Process  and  Revocation  of  Conditional  Liberty,  12  Wayne 
L.  Rev.  638,  640'  (1966>. 

76  A  1966  survey  found  that  state  adult  correctional  institutions  expended  an 
average  of  $5.24  per  day  ($1912.60/year)  per  inmate.  Task  Force  Report,  supra 
note  1,  at  180.  Average  cost  of  parole  supervision  during  the  same  period  was  $323 
per  year.  Id.  189.  Thus,  institutionalization  was  roughly  6  times  more  costly  than 
parole. 

T!  Id.  6-7,  60-61. 

78  Parole  and  Aftercare,  supra  note  31,  at  1. 

78  5^^,  e.g.,  Ariz.  Rev.  Stat.  Ann.  §13-1643  (1956)  (indeterminate  sentence 
laws);  N.Y.  Correc.  Law  §§210-17  (McKinney  Supp.  1968)  (inclusion  of  parole 
within  the  correctional  titles);  Pa.  Stat.  Ann.  tit.  61,  §331.1  (1964)  (statement  of 
parole  policy). 
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The  theories  also  obfuscate  the  interests  of  the  several  participants 
in  the  parole  process.  The  state  has  two  distinct  interests :  rehabilitation 
of  the  parolee  and  public  safety.  While  individual  executive  decision- 
makers— wardens,  parole  boards,  and  parole  of^cers — share  these  state 
interests  by  virtue  of  their  positions  in  the  bureaucracy,  they  also  pos- 
sess individual  and  particular  administrative  goals  that  may  not  be 
wholly  harmonious  with  state  interests.  Ease  of  administration  and 
insulation  from  judicial  review  are  two  such  interests  possessed  by 
parole  boards.  The  parolee's  interests  are  those  of  remaining  outside 
institutional  confinement,  obtaining,  to  as  great  a  degree  as  possible,  the 
constitutional  protections  afforded  the  ordinary  citizen,  and  benefiting 
from  whatever  counseling,  training,  or  rehabilitation  the  parole  program 
may  olTer. 

Taking  the  view  that  the  executive  or  warden  bestows  grace,  or 
that  a  parole  board  freely  negotiates  contracts  of  release  with  prisoners 
and  terminates  custody,  in  any  manner  it  sees  fit,  assumes  the  existence 
of  an  executive  and  a  parole  board  acting  independently  in  their  own 
interest.  In  fact,  they  are  administering  a  program  designed  to  serve 
the  broader  interest  of  the  state.  Custody  is  in  the  nature  of  a  trust 
for  the  purpose  of  rehabilitation,  and  actions  conflicting  with  the  re- 
habilitation of  prisoners  violate  that  trust.^''  A  judiciary  that  allows 
unlimited  action  by  a  warden  or  parole  board  under  the  guise  of  grace, 
and  denies  judicial  review  to  the  parolee,  the  one  most  likely  to  point 
out  executive  abuses,  fails  to  protect  these  state  interests. 

Revocation  of  parole  points  out  the  particular  failures  of  the  parens 
patriae  concept  in  describing  the  operation  of  the  parole  system.  The 
state's  interests  in  allowing  parole  "for  the  best  interest  of  society"  ^^ 
and  for  the  parolee's  best  interests  are  not  identical  with  the  parolee's 
exclusive  regard  for  his  own  interests. 

In  equating  the  parole  release  document  with  a  contract,  the  con- 
tract theory  conspicuously  fails  to  explain  how  the  system  operates. 
The  form  offered  is  only  "a  notice  of  conditions  arrived  at  ex  parte 
.  .  . "  ®^  whose  purpose  is  to  give  appropriate  admonition  to  the  parolee. 
Terms  are  "prescribed ;"  ^^  no  statutes  provide  for  a  bilateral  negotiation 
of  terms;  and  the  parolee  may  not  have  the  option  to  refuse.^* 

80  In  some  states  even  the  warden's  special  interest  in  prison  discipline  is  sub- 
ordinated to  a  separate  state  interest  in  parole.  See,  e.g.,  N.J.  Stat.  Ann.  §  30 :4- 
123.14  (1964)  ("No  prisoner  shall  be  released  on  parole  merely  as  a  reward  for  good 
conduct  or  efficient  performance  of  duties  assigned  while  under  sentence  .   .    .   ."). 

81  £.£?.,  Ark.  Stat.  Ann.  §43-2808  (Supp.  1969). 

82  F.  Cohen,  supra  note  29,  at  33. 

83 £.£,.,  Ohio  Rev.  Code  Ann.  § 2967.01(E)  (Page  Supp.  1970);  18  U.S.C. 
§4203  (1970). 

84  C/.  Biddle  v.  Perovich,  274  U.S.  480  (1927)  (no  option  to  refuse  pardon); 
City  of  Lima  v.  Beer,  90  Ohio  App.  524,  528,  107  N.E.2d  253,  255  (1950)  (no  option 
to  refuse  suspension  of  sentence). 
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C.  Trends:  A  Framework  for  Judicial  Analysis 

The  theoretical  underpinnings  are  subject  to  change.  First,  the 
theories  are,  to  some  extent,  reflective  of  parole  practices,  and  as  those 
practices  change,  the  theories  may  be  expected  to  change,  although 
lagging  behind.  Economic  reality  and  the  comparative  costs  of  custody 
and  parole  are  gradually  undermining  the  grace  concept.  The  obvious 
discrepancy  of  interests  highlighted  in  the  parole  revocation  process 
belies  the  parens  patriae  theory.  Secondly,  developments  in  other  areas 
of  the  law  have  potential  impact  on  the  foundations  of  parole  theories. 

In  re  Gaidt  ^^  presents  a  clear  repudiation  of  the  parens  patriae 
concept.  Examining  parens  patriae,  the  Court  found  "its  meaning  .  .  . 
murky  and  its  historic  credentials  ...  of  dubious  relevance."  ^''  The 
doctrine  was  held  insufficient  to  deny  due  process  rights  in  a  juvenile 
hearing.  The  case  assumes  a  broader  meaning  of  "criminal  proceeding" 
than  is  accepted  in  the  exhausted  rights  concept. ^^  It  puts  emphasis  on 
the  value  of  apparent  and  actual  fairness  as  "therapeutic"  *^^  and  there- 
fore indicates  a  danger  in  arbitrary  administrative  treatment  of  parolees. 
Gaidt's  requirement  of  due  process  protection  and  emphasis  on  the  fact 
of  incarceration  after  actual  freedom  highlights  the  custody  theory's 
erroneous  equation  of  inmates  and  parolees. ^^ 

The  law  of  parole  has  been  curiously  insulated  by  the  courts  from 
developments  in  two  areas  of  the  law,  probation  and  waiver  of  rights. 
Mempa  v.  Rliay's  "^  extension  of  the  right  to  counsel  in  probation 
revocation  hearings  in  which  sentence  is  imposed  has  been  strictly 
limited  under  the  "non-criminal  process"  concept. ^^  The  limitation 
placed  on  consent  and  waivers  by  the  Supreme  Court  '^^  should  lead  to 
close  scrutiny  of  the  parole  contract  as  a  waiver  of  rights.    This  analogy, 

85  387  U.S.  1  (1967). 

88  Id.  at  16. 

87  Id.  at  49-50. 
88 /rf.  at  26. 

89  Id.  at  27-50. 

90  389  U.S.  128  (1967). 

'^^  E.g.,  Morrisey  v.  Brewer,  443  F.2d  942,  950-51  (8th  Cir.),  cert,  granted,  40 
U.S.L.W.  3288  (U.S.  Dec.  21,  1971)  (No.  5103)  ;  Rose  v.  Haskins,  388  F.2d  91,  97 
(6th  Cir.  1968).  But  see  State  ex  rel.  Johnson  v.  Cady,  50  Wis.  2d  540,  185  N.W.2d 
306  (1971). 

92  Johnson  V.  Zerbst,  304  U.S.  458,  464  (1938),  deahng  with  waiver  of  the  right 
to  counsel,   established    that  courts   should   indulge   in    every   reasonable    presumption 
against   waiver   of   fundamental    rights.     See    Von    Moltke    v.    Gillies,   332   U.S.    708 
(1948).    In  Bumper  v.  North  Carolina,  391  U.S.  543  (1968),  the  Court  held  that 
When  a  prosecutor  seeks  to  rely  upon  consent  to  justify  the  lawfulness  of 

a  search,  he  has  the  burden  of  proving  that  the  consent  was,  in  fact,  freely  and 

voluntarily  given.     This  burden  cannot  be  discharged  by   showing  no  more 

than  acquiescence  to  a  claim  of  lawful  authority. 
Id.  at  548-49  (footnotes  omitted).  Miranda  v.  Arizona,  384  U.S.  436  (1966),  was, 
of  course,  a  decision  treating  the  prerequisites  for  effective  waiver  of  the  right  to 
counsel  and  the  privilege  against  self-incrimination.  The  effectiveness  of  a  parole 
"contract"  as  a  waiver  of  rights  should,  thus,  be  viewed  against  these  decisions  and 
their  progeny. 
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however,  has  been  ignored,  and  the  parole  release  form  is  often  accepted 
as  a  valid  forfeiture  of  the  parolee's  right  to  object  to  his  parole 
revocation. 

Two  recent  cases  dealing  with  '"privilege"  recipients  directly  affect 
the  legitimacy  of  the  right-privilege  concept,  but  give  conflicting  in- 
dications as  to  its  application  to  the  parole  system.  In  Goldberg  v. 
Kelly  ^^  the  Court  held  that  individual  welfare  payments  could  not  be 
terminated  without  certain  due  process  protections.  Stating  that 
"[t]his  constitutional  challenge  cannot  be  answered  by  an  argument 
that  public  assistance  benefits  are  'a  privilege  and  not  a  right,'  "  "■*  the 
Court  reiterated  a  position  established  by  a  line  of  decisions  imposing 
limitations  on  the  state's  power  to  grant  and  terminate  benefits.^^ 
Subsequently,  the  Court  decided  in  Wyman  v.  James  ^^  that  the 
state  could  condition  the  receipt  of  welfare  benefits  upon  caseworker 
visitations.  Although  the  decision  held  that  this  visitation  was  not  a 
search  within  the  meaning  of  the  fourth  amendment,"'^  and  thus 
avoided  the  unconstitutional  condition  issue,  the  reasons  enumerated  by 
the  Court  to  justify  such  visitations  reinforce  certain  parole  theories. 
The  description  of  the  caseworker  as  "a  friend  to  one  in  need"  ^^  but- 
tresses the  parens  patriae  doctrine's  "'"'  assumption  of  an  identity  of 
interest.  The  result,  if  not  the  reasoning  in  Wyman,  supports  a  policy 
of  close  administrative  supervision  of  parolees. 

Camara  v.  Municipal  Court  ^^^  and  Terry  v.  Ohio  '^^^  exemplify  the 
emergence  of  a  concept  that  could  aid  in  defining  parolees'  rights, ^'^^ 
and  thereby  remove  the  need  for  an  abstract  theoretical  definition  of 
the  parolee's  status.  In  both  Camara  and  Terry  the  Court,  in  "balancing 
the  need  to  search  against  the  invasion  which  the  search  entails,"  ^"^ 
indicated  a  gradation  of  rights,  allowing  invasions  in  special  cases  of 
public  need.^**  Wyman  v.  James,  professing  no  invasion  of  fourth 
amendment  rights,  determined  that  a  state  caseworker's  entry  into  a 
welfare  recipient's  home  was  not  unreasonable,  because  it  "serves  a 
valid  and  proper  administrative  purpose  .  .  ."  ^^°  and  is  the  only  means 
available  to  obtain  pertinent  information.  The  balancing  concept,  em- 
ployed  in   Camara  and   Terry,   but  not   in    Wyman,   is   analogous   to 

93  397  U.S.  254  (1970). 

94 /J.  at  262  (quoting  Shapiro  v.  Thompson,  394  U.S.  618,  627  n.6  (1969)). 

9-^  E.g.,  cases  cited  noted  47  supra. 

96  400  U.S.  309  (1971). 

97  Id.  at  318. 

98  Id.  at  2>2?,. 

^^  See  id.  at  343-44  (Marshall,  J.,  dissenting). 
100  387  U.S.  523  (1967). 
101392  U.S.  1   (1968). 

1025-^^   White,   The  Fourth  Amendment  Rights  of  Parolees  and  Probationers 
31  U.  Pitt.  L.  Rev.  167,  181-97  (1969). 

103  Camara  v.  Municipal  Court,  387  U.S.  523,  537  (1967). 

104  Public  health  in  Camara,  public  safety  in  Terry. 

105  400  U.S.  at  326. 
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temporary  limitations  of  rights  when  a  paramount  societal  interest 
exists  and  the  invasion  of  private  rights  is  the  only  means  to  protect  that 
interest.  Similarly,  the  parolee's  controlled  release  confers  certain 
rights  subject  to  limitations  to  allow  administrative  guardianship  and 
the  protection  of  public  safety.^"®  The  more  specific  implications  of 
these  decisions  will  be  explicated  later  in  this  Comment. 

In  the  intellectual  struggle  to  define  the  parole  concept,  the  critics 
of  judicially  fabricated  theories  have  won  the  battle  on  a  logical  level. 
"[T]he  'holy  trinity'  of  legal  rationalizations  .  .  .  have  been  .  .  . 
thoroughly  discredited  .  .  .  . "  ^^^  And  the  antiquated  legal  formulae 
are  not  to  be  replaced  with  new  legal  fictions.^°^  Writers  focus  on  a 
rational  balancing  of  factors  and  a  candid  recognition  that  where  con- 
flicting interests  exist,  "a  state  must  pursue  even  its  valid  ends  by  the 
least  restrictive  [means]."  ^°^ 

But  on  the  practical  level  the  commentators  have  not  achieved 
judicial  implementation  of  their  primary  objective — a  recognition  and 
protection  of  the  parolee's  liberty  and  rights  that  are  inherent  in  that 
liberty.  The  theme  that  the  "parolee  is  .  .  .  given  a  certain  liberty 
which  should  be  accorded  some  protection"  ^^^  is  a  recurrent  one 
among  the  writers."^  Until  the  parolee  is  protected  from  the  uncon- 
trolled exercise  of  administrative  discretion,  the  legal  scholarship  will 
continue  to  prod  the  judiciary  to  abandon  its  "inconsistent  fictions." 
These  proddings  have  effected  some  changes.  It  cannot  be  said  that 
the  entire  judiciary  is  impervious  to  the  intellectual  challenge  of  parole 
theory  and  the  practical  consequences  that  follow.  Dissenting  judges  "^ 
and  some  courts"^  have,  to  various  degrees,  adopted  the  proffered 
analysis  and  suggestions.  For  most  courts,  however,  there  is  continued 
reliance  upon  the  theories  to  deny  particular  rights."*  Even  courts 
recognizing  the  parolee's  interest  and  adopting  a  balancing  approach 
continue  to  refer  to  custody  and  administrative  grace."^ 

Understanding  why  courts  show  such  reluctance  to  abandon  old 
concepts  is  helpful  in  determining  the  future  directions  of  parole  theory. 

loesee  eg  People  v.  Hernandez,  229  Cal.  App.  2d  143,  40  Cal.  Rptr.  100 
(1964),  cert,  denied,  381  U.S.  953  (1965). 

107  F.  Cohen,  supra  note  81  at  31-32. 

108  5^^  Note,  Parole  Revocation  Procedures,  65  Harv.  L.  Rev.  309,  319  (1951). 

109  84  Harv.'l.  Rev.  1727,  1730  (1971). 

110  Note,  supra  note  108,  at  311. 

1115"^^  eg  Comment  Due  Process  and  Revocation  of  Conditional  Liberty,  12 
Wayne  L.  Rev. '638  (1966)  ;  84  Harv.  L.  Rev.  1727  (1971). 

112  ££r  Morrissey  v.  Brewer,  443  F.2d  942,  952  (8th  Cir.)  (Lay,  J.,  dissenting), 
cert  granted  40  U.S.L.W.  3288  (U.S.  Dec.  21,  1971)  (No.  5103);  Menechino  v. 
Oswald  430'F.2d  403  (2d  Cir.  1970)  (Feinberg,  J.,  dissenting);  Rose  v.  Haskins, 
388  F.2d  91  (6th  Cir.),  cert,  denied,  392  U.S.  946  (1968)    (Celebrezze,  J.,  dissentmg). 

113  5"^?  eg  United  States  ex  rel.  Bey  v.  Board  of  Parole,  443  F.2d  1079  (2d 
Cir  1971);'  State  v.  Cullison,  173  N.W.2d  553  (Iowa),  cert,  denied,  398  U.S.  938 
(1970). 

ii*£.fir.,  cases  cited  note  91  supra. 

ii^E.g.,  Heath  v.  State,  94  Idaho  101,  482  P.2d  76  (1971). 
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Looking  to  the  concurring  opinion  of  Judge  Anderson  in  Menechino  v. 
Oswald,^^^  or  the  Massachusetts  Supreme  Judicial  Court  in  Baxter  v. 
Commonwealth,^"  one  finds  a  judiciary  apparently  awaiting  legislative 
direction.  The  existing  parole  statutes  are  in  fact  conceptually  in- 
consistent and  reflect  no  legislative  inclination  toward  a  rights-oriented 
conceptual  scheme."^  Unfortunately  legislative  efforts  are  currently 
directed  toward  other  considerations. 

In  addition  to  the  lack  of  legislative  direction,  courts  have  been 
deterred  by  practical  considerations  that  would  attend  a  judicial  in- 
vasion of  the  field.  In  addition  to  the  problems  of  an  expanding 
judicial  workload,"®  parole  "is  a  correctional  device"  best  left  to  those 
with  expertise. ^^^  Recognition  of  the  special  value  of  non-adversarial, 
administrative  proceedings  has  made  the  courts  wary  of  imposing  re- 
quirements that  would  fundamentally  alter  that  system. 

There  remains  the  question  what  direction  future  developments  in 
parole  theory  will  follow.  Factual  trends  undermine  those  theories 
treating  parolees  as  a  class  without  rights.  If  the  attainment  of  a 
recognition  of  those  rights  is  a  function  of  power  and  commitment,  the 
rapidly  increasing  number  of  prisoners  and  parolees  ^^^  will  render  them 
a  minority  group  of  high  visibility.  The  economic  necessities  of  release 
and  the  urgent  need  for  better  crime  prevention  and  control  emphasize 
the  need  for  a  more  realistic  parole  theory.  Even  administrators  of  the 
correctional  system,  those  to  whom  courts  have  shown  the  greatest 
solicitude,  have  recognized  the  bankruptcy  of  the  old  concepts.  The 
modern  correctional  process  is  designed  for  "integrating  or  reintegrat- 
ing the  ofifender  into  community  life  .  .  .  ."^^^  With  this  orientation 
toward  rehabilitating  the  offender,  "it  becomes  anomalous  to  regard 
[correctional  decisions]  as  unreviewable  matters  of  grace."  ^^^  "[Au- 
thorities] are  telling  us  that  the  old  idea  that  the  'convict'  has  had  his 
day  in  court  and  that  due  process  ends  with  conviction  is  no  longer 
tenable."  ^^^ 

Perhaps  these  observations  suggest  a  further  question:  can  the 
theoretical  framework  be  abandoned  altogether?  However  the  parole 
system  is  defined,  there  are  participants  whose  interests  must  be  clearly 
recognized.      Parolees   should  have,   to   the  greatest   extent  possible, 

1 16430  F.2d  at  412. 

117  _  Mass.  — ,  268  N.E.2d  670,  675  (1971). 

^'^^  See  statutes  cited  note  60  supra  &  accompanying  text.  See  also  Tenn.  Code 
Ann.  §40-3614  (Supp.  1970). 

119  Pre-revocation  hearings  are  viewed  with  some  alarm  by  the  judiciary.  "It 
would  dump  a  whole  new  load  of  hay  on  the  back  of  an  already  overburdened  camel." 
State  ex  rcl.  Johnson  v.  Cady,  50  Wis.  2d  540,  563,  185  N.W.2d  306,  318  (1971) 
(Hansen,  J.,  concurring). 

i20Morrissey  v.  Brewer,  443  F.2d  942  (8th  Cir.),  cert,  granted,  40  U.S.L.W. 
3288  (U.S.  Dec.  21,  1971)   (No.  5103). 

121  Task  Force  Report,  supra  note  1,  at  6-7,  60-61. 

122/c/.   7. 

123 /rf.  12. 

124  Bixby,  A  Neiv  Role  for  Parole  Boards,  34  Fed.  Probation,  June  1970,  at  25. 
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cognizable  interests  capable  of  judicial  protection.  These  interests  are 
circumscribed  by  those  of  the  parole  system  itself.  The  needs  of  the 
system  account  for  the  longevity  of  the  current  theories.  In  place  of 
grace  and  parens  patriae,  the  system  requires  a  means  to  protect  itself 
in  permitting  the  reasonable  exercise  of  discretion  informed  by  ex- 
pertise. To  replace  the  contract  and  exhausted  rights  theories,  the 
normal  panoply  of  constitutionally  protected  individual  rights  must  be 
limited  to  the  extent  required  by  the  state's  interest  in  rehabilitation  and 
public  safety.  If  the  custody  theory  is  abandoned,  a  continuing  state 
interest  must  allow  protracted  contact  with  the  parolee  throughout  the 
rehabilitation  process. ^^^  In  addition  to  treating  the  interests  of  the 
state,  society,  and  the  parolee,  any  proposed  theoretical  or  non- 
theoretical  approach  must  contend  with  the  desire  of  the  judiciary  to 
insulate  itself  from  "non-judicial  determinations  for  which  it  is  not 
equipped  by  training  or  experience."  ^^^  The  balancing  analysis,  which 
has  already  met  with  some  judicial  approval,^^^  should  serve  this  pur- 
pose. Its  emphasis  upon  recognizing  and  balancing  real  interests  on  a 
rational  basis  contrasts  sharply  with  the  current  reflex  application  of 
sophistic  theories. 

The  danger  remaining  in  the  balancing  approach  is  that  of  dilution 
of  basic  rights,  a  dilution  that  may  be  an  unavoidable  consequence  of 
choosing  this  method  to  extend  protection  to  parolees.  It  might  be 
concluded  that  the  remedy  for  this  difficulty  is  full  recognition  of  a 
normal  complement  of  constitutional  protections  for  the  parolee.^^^ 
Exactly  what  path  the  courts  will  follow  depends  on  the  ability  of  the 
parole  system  to  function  in  accommodating  judicial  concerns.  If  the 
courts,  with  their  demonstrated  ability  to  thrive  on  logical  incon- 
sistencies, are  to  be  shaken  from  their  present  positions,  much  will 
depend  on  the  practical  changes  wrought  in  the  system. 

II.  The  Parole  Release  Determination 

A.  Composition  oj  the  Parole  Board 

Because  the  parole  release  determination  is  largely  a  discretionary 
one,^-^  the  individuals  composing  the  parole  boards  have  significant 
effect  on  the  system.     In  the  majority  of  states  the  parole  board  is 

125  Sec,  e.g.,  People  v.  Hernandez,  229  Cal.  App.  2d  143,  149-50,  40  Cal.  Rptr. 
100,  104  (1964),  cert,  denied,  381  U.S.  953  (1965)  ("Intense  scrutiny  by  the  correc- 
tional authorities  is  a  vital  ingredient  of  a  publicly  acceptable  parole  system."). 

126  Menechino  v.  Oswald,  430  F.2d  403,  412  (2d  Cir.  1970). 

i^T  See  United  States  ex  rel.  Randazzo  v.  Follette,  282  F.  Supp.  10  (S.D.N.Y. 
1968)  aff'd  418  F.2d  1319  (2d  Cir.  1969),  cert,  denied,  402  U.S.  984  (1971)  ;  People 
V  Hernandez.  229  Cal.  App.  2d  143,  40  Cal.  Rptr.  100  (1964),  cert,  denied,  381 
U.S.  953  (1965). 

128  State  V.  Cullison,  173  N.W.2d  533,  536  (Iowa),  cert,  denied,  398  U.S.  938 
(1970). 

^2^  See  text  accompanying  notes  139-53  infra. 
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composed  of  members  appointed  by  the  governor,^^°  while  in  the  re- 
maining states  members  serve  either  ex  officio  ^^^  or  through  appoint- 
ment by  officials  of  the  state  correctional  authority.""  The  United 
States  Board  of  Parole  is  appointed  by  the  President  subject  to  Senate 
confirmation."^  The  ex  officio  board  is  clearly  the  worst  of  these 
systems :  Governors,  Secretaries  of  State,  and  even  Correction  Com- 
missioners are  unlikely  to  have  the  necessary  time  or  qualifications  to 
make  parole  decisions."'* 

Unfortunately,  board  members  may  also  be  selected  on  the  basis 
of  political,  rather  than  correctional,  qualifications."^  This  is  par- 
ticularly true  in  the  many  states  with  part-time  parole  boards.  The 
appointment  system  may  also  lead  to  favoritism  for  those  prisoners  who 
retain  certain  attorneys."^  Absent  even  such  improper  considerations, 
the  political  appointment  procedure  leads  to  conservatism  in  release 
policies.  Parole  boards,  constituted  of  public  officials,  would  rather 
keep  a  man  in  prison  than  risk  the  public  outcry  likely  if  a  parolee 
should  commit  another  crime.""'  Several  states  have  made  some  attempt 
to  limit  the  role  of  politics  in  board  appointment  by  enacting  statutory 
qualifications  for  parole  board  members."^ 

B.  Operating  Procedures 

1.  Decisionmaking 

Decisionmaking  procedures  show  considerable  variation.  In  some 
jurisdictions,  all  board  decisions  are  made  en  banc.^'^^  In  other  juris- 
dictions decisionmaking  authority  is  delegated  to  subordinate  bodies  or 
individuals;  often,  one  or  two  members  of  the  board,  or  possibly  a 

130  £:.^.  Ariz.  Rev.  Stat.  Ann.  §31-401(A)  (Supp.  1971);  Conn.  Gen.  Stat. 
Ann.  §54-i24a  (Supp.  1971);  Kan.  Stat.  Ann.  §62-2228  (1963);  see  Task  Force 
Report,  supra  note  1,  at  66-67. 

131  £.^.,  N.H.  Rev.  Stat.  Ann.  §607:31  (Supp.  1970)  (board  of  trustees  of 
state  prison). 

132  £.^.^  Colo.  Rev.  Stat.  Ann.  §39-18-1  (Supp.  1969)  (Executive  Director  of 
Institutions);  Md.  Ann.  Code  art.  41,  §108  (1971)  (Secretary  of  Public  Safety  & 
Correctional  Services). 

133  18  U.S.C.  §4201  (1970). 

134  Task  Force  Report,  supra  note  1,  at  66. 

135 /d.  67;  see  Tappan,  The  Role  of  Counsel  in  Parole  Matters,  3  Prac.  Law., 
Feb.  1957,  at  21,  25-26;  Wright,  The  Need  for  Education  in  the  Laiv  of  Criminal 
Corrections,  2  Valparaiso  L.  Rev.  84,  91   (1967). 

136  Wright,  supra  note  135,  at  91. 

137  See  Joint  Comm'n  on  Correctional  Manpower  &  Training,  Perspectives 
on  Correctional  Manpower  and  Training  62  (1970)  ;  Bixby,  supra  note  124,  at 
24,  26. 

138  Fla.  Stat.  Ann.  §947.02  (Supp.  1970)  (Governor  appoints  from  a  list  of 
best  qualified  applicants  as  determined  by  an  examination  given  by  experts  in  penal 
treatment  and  criminal  justice)  ;  Me.  Rev.  Stat.  Ann.  tit.  34,  §  1551  (1964)  ("persons 
with  special  training  or  experience  in  law,  sociology,  psychology,  or  /related  branches 
of  social  science"). 

i39£.gf.,  N.J.  Stat.  Ann.  §30:4-123.19  (1964)  (requiring  a  unanimous  vote). 
The  content  of  any  hearing  granted  the  parole  applicant,  though  relevant  here,  will 
be  discussed  in  a  later  section.    See  text  accompanying  notes  493-542  infra. 
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hearing  examiner,  conduct  individual  hearings  and  make  recommenda- 
tions to  the  full  board.^**  This  use  of  hearing  examiners  is  a  recent 
innovation  that  can  allow  the  board  to  focus  on  broader  policy  decisions 
and  function  as  an  agency  of  appellate  review.^''^  The  hearing  examiner 
system  may  be  faulted,  however,  because  it  may  lead  to  frustration  of 
prisoners  who  never  confront  the  ultimate  decisionmaker.  The  Joint 
Commission  on  Correctional  Manpower  and  Training  has  proposed  that 
the  governor  or  correctional  authority  appoint  a  central  board  to  make 
broad  policy  decisions,  consider  appeals,  and  handle  cases  of  major 
importance.  A  hearing  board,  composed  of  a  central  board  member,  a 
correctional  institution  stafif  member,  and  a  private  citizen,  would  make 
most  decisions.  This  structure  would  eliminate  the  possible  frustra- 
tions of  the  hearing  examiner  system  by  forcing  board  members  into 
closer  contact  with  the  prisoners  than  would  be  maintained  through  the 
use  of  hearing  examiners. '^*^ 

2.  Informational  Inputs 

Ideally,  the  decisionmaking  process  operates  with  a  full  range  of 
information  related  to  the  inmate.  Perhaps  the  most  comprehensive 
information  requirements  are  found  in  the  Model  Penal  Code.  The 
Code  would  require  the  parole  board  to  evaluate  the  following  in- 
formation : 

(1)  a  report  prepared  by  the  institutional  parole  stafif, 
relating  to  [the  prisoner's]  personality,  social  history  and 
adjustment  to  authority,  and  including  any  recommendations 
which  the  institutional  staff  may  make; 

(2)  all  official  reports  of  his  prior  criminal  record,  in- 
cluding reports  and  records  of  earlier  probation  and  parole 
experiences ; 

(3)  the  pre-sentence  investigation  report  of  the  sentenc- 
ing court ; 

(4)  recommendations  regarding  his  parole  made  at  the 
time  of  sentencing  by  the  judge  or  the  prosecutor; 

(5)  the  reports  of  any  physical,  mental  and  psychiatric 
examination  of  the  prisoner ; 

(6)  any  relevant  information  which  may  be  submitted 
by  the  prisoner,  his  attorney,  the  victim  of  his  crime,  or  by 
other  persons; 


^*OE.g.,  Ohio  Rev.  Code  Ann.  §5419.10  (1970);  28  C.F.R.  §2.15   (1971). 

141  Task  Force  Report,  supra  note  1,  at  67;  see  e.g.,  Cal.  Penal  Code  §5076.1 
(1970)  ;  28  C.F.R.  §2.15  (1971). 

142  Joint  Comm'n  on  Correctional  Manpower  &  Training,  supra  note   137, 
at  63 ;  see  Bixby,  supra  note  124,  at  27-28. 
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(7)  the  prisoner's  parole  plan ; 

(8)  such  other  relevant  information  concerning  the  pris- 
oner as  may  reasonably  be  available.^*-'' 

Although  state  statutory  requirements  rarely  go  to  such  depth,  when 
they  do  the  list  is  quite  similar."* 

Much  relevant  and  potentially  helpful  information  is  frequently 
lacking.  The  shortage  of  institutional  staff,  particularly  professionals, 
has  affected  the  abilities  of  parole  boards  to  obtain  information.  It  is 
unusual  for  the  board  to  have  a  psychiatric  report,  and  follow-up 
therapy  information  is  a  rarity."^  Overworked  caseworkers  often  make 
reports  on  the  basis  of  a  short  interview  with  the  prisoner  and  meager 
institutional  records.  The  resulting  reports  are  often  highly  stereotyped, 
making  it  difiticuh  for  parole  boards  to  consider  the  individual  aspects 
of  the  case."^  In  some  jurisdictions  the  board's  information  is  limited 
to  the  prisoner's  criminal  record  and  his  prison  conduct  record."'^ 

Another  cause  of  insufficient  information  is  the  superficial  nature 
of  reports  provided  by  public  officials.  Although  official  statements 
regarding  the  prisoner's  habits,  history,  associates,  and  reputation,  given 
by  the  judge  or  prosecutor  at  the  time  of  trial,  or  evidence  adduced  at 
trial,  are  generally  given  considerable  weight  by  the  boards,  they  are 
often  so  incomplete  as  to  be  worthless,"*  even  in  the  states  that  require 
them  by  statute."^ 

Even  when  substantial  information  is  available,  it  is  often  in  the 
form  of  judgments  by  correctional  personnel,  who  are  sometimes  overly 
concerned  with  the  prisoner's  ability  to  adapt  to  institutional  life."" 
There  is  danger  that  the  staff's  concern  with  institutional  needs  will 
prevent  objective  recommendations."^    Yet  it  is  not  uncommon  for  the 

143  Model  Penal  Code,  §305.10  (Proposed  OflF.  Draft  1962). 

^**E.g.,  Ga.  Code  Ann.  §77-516  (1964)  ;  N.J.  Stat.  Ann.  §30:4-123.18  (1964)^; 
28  C.F.R.  §2.14  (1971);  see  Oswald,  Decisions!  Decisions!  Decisions!  An  "Outside" 
Look  jrom  the  "Inside"  on  Parole  Board  Hearings,  34  Fed.  Probation,  Mar.  1970, 
at  27  For  a  discussion  of  the  quality  of  information  gathered,  see  G.  Giardini, 
supra  note  3,  at  104-19  (1959). 

145  See  Task  Force  Report,  supra  note  1,  at  64-65. 

^*^Id.;  see  Hazelrigg,  An  Examination  of  the  Accuracy  and  Relevance  of  Staff 
Perceptions  of  the  Inmate  in  the  Correctional  Institution,  58  J.  Crim.  L.C.  &  P.S.  204 

(1967)  (study  indicating  that  staff  perceptions  of  inmates  may  be  largely  governed 
by  unfavorable  stereotyped  images  of  the  inmates). 

^'^'^  See  G.  Giardini,  supra  note  3,  at  132;  Dawson,  The  Decision  to  Grant  or 
Deny  Parole:  A  Study  of  Parole  Criteria  in  Laiv  and  Practice,  1966  Wash.  L.Q. 
243,  247  (comparing  Kansas,  which  had  only  criminal  record  and  prison  conduct 
records,  with  Michigan  and  Wisconsin,  where  pre-sentence  reports  were  utilized). 

148  See  A.  Bruce,  A.  Harno,  E.  Burgess  &  J.  Landesco,  The  Workings  of 
THE  Indeterminate-Sentence  Law   and  the   Parole   System   in   Illinois   76-79 

(1968)  ;  D.  Dressler,  supra  note  2,  at  116. 

149  £.y.,  Md.  Ann.  Code  art.  41,  §125  (1971). 

160  See  Task  Force  Report,  supra  note  1,  at  65 ;  D.  Dressier,  supra  note  2,  at 
115-16. 

151  Task  Force  Report,  supra  note  1,  at  65 ;  cf.  Dawson,  supra  note  147,  at  279. 
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parole  boards  to  uniformly  follow  the   recommendations   of  the  cor- 
rectional staffs. •'^- 

The  board  may  also  have  prediction  tables  based  on  the  recidivism 
rates  of  former  parolees  with  similar  characteristics.  In  addition  to 
these  various  records,  reports,  and  recommendations,  the  board  will 
generally  conduct  a  hearing  or  interview  with  the  prisoner,  but  the 
hearing  is  often  quite  brief,  and  the  prisoner  is  often  unable  to  provide 
meaningful  information  that  will  affect  the  board's  decision. •^^■'^ 

3.  Criteria  for  Parole 

Although  some  states  ^^'*  and  the  federal  system  ^""^  allow  all  pris- 
oners to  be  considered  for  parole,  many  states  prohibit  consideration  of 
certain  offenders, ^^^  including  those  serving  life  sentences. •^''^  Eligibility 
for  parole  generally  depends  on  completion  of  a  specified  fraction  of  a 
definite  minimum  sentence, ^^^  or  completion  of  the  minimum  of  an  in- 
determinate sentence, ^^^  although  some  statutes  provide  for  immediate 
eligibility  for  parole. -^^^ 

Statutory  criteria  as  to  which  prisoners  should  be  paroled  are 
generally  so  vague  as  to  provide  no  real  guidance  to  the  parole  board. ^^^ 
The  most  common  statutory  scheme  authorizes  the  board  to  grant  parole 
"when  in  its  opinion  there  is  a  reasonable  probability  that  the  prisoner 
can  be  released  without  detriment  to  the  community  or  himself."  ^^^ 
Although  many  statutes  require  a  reasonable  probability  that  the  pris- 
oner will  not  violate  the  law,^^^  those  requiring  the  same  probability  that 
the  parolee  will  not  violate  his  parole  conditions  ^^*  are  unrealistic  be- 

152  Interview  with  Carolyn  Temin,  former  General  Counsel,  Pennsylvania  State 
Board  of  Parole,  in  Philadelphia,  Aug.  23,  1971. 

'^^^  See  text  accompanying  note  518  injra. 

^^^E.g.,  Fla.  Stat.  Ann.  §947.16  (Supp.  1970);  Minn.  Stat.  Ann.  §243.05 
(Supp.  1971). 

155  18  U.S.C.  §4202  (1970). 

156  £.^  La.  Rev.  Stat.  Ann.  §15:574.4  (Supp.  1971)  (armed  robbery  &  certain 
narcotics  offenses);  Miss.  Code  Ann.  §4004-03  (Supp.  1971)  (if  record  shows 
prisoner  is  confirmed  &  habitual  criminal). 

'^^''^  E.g.,  Mass.  Gen.  Laws  Ann.  ch.  127,  §  133A  (Supp.  1970)  ;  Nev.  Rev.  Stat. 
§213.120   (1965)    (sentence  of  "life  imprisonment  without  possibility  of  parole"). 

i58£.<7.,  Ariz.  Rev.  Stat.  Ann.  §31-411  (Supp.  1971)  (%  of  sentence);  Me. 
Rev.  Stat.  Ann.  tit.  34,  §1672(2)  (Supp.  1970)  (i/^  of  sentence  minus  good-time)  ; 
Miss.  Code  Ann.  §4004-03  (Supp.  1971)  {V^  of  sentence)  ;  Mont.  Rev.  Codes  Ann. 
§94-9832  (1969)    (%  of  sentence  minus  good-time). 

"^■•^  E.g.,  Ariz.  Rev.  Stat.  Ann.  §31-411  (Supp.  1971)  ;  Conn.  Gen.  Stat.  Ann. 
§54-125  (Supp.  1971). 

160 ii.^..  Wis.  Stat.  Ann.  §57.07  (Supp.  1971). 

161  See  Allen,  Legal  Values  and  Correctional  Values,  18  U.  Toronto  L.J.  119, 
125  (1968). 

162  National  Probation  &  Parole  Ass'n,  Standard  Probation  &  Parole  Act 
§18  (1955).  For  similar  provisions,  see  Del.  Code  Ann.  tit.  11,  §4347(a)  (Supp. 
1970);  Fla.  Stat.  Ann.   §947.18   (1944);   Mo.   Rev.   Stat.   §549.261    (Supp.   1971). 

163  £.5,.,  18  U.S.C.  §4203(a)  ri970)  ;  N.Y.  Correc.  Law  §213  (McKinney  Supp. 
1971)  ;  Ore.  Rev.  Stat.  §144.240  (1963)  ;  Pa.  Stat.  Ann.  tit.  61,  §293  (1964). 

16-1  £.£,.,  Alaska  Stat.  §33.15.080  (1962). 
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cause  of  the  prolixity  and  harshness  of  those  conditions. ^^^  The  only 
major  ditierence  in  statutory  criteria  relates  to  conduct  while  in  prison ; 
some  jurisdictions  prohibit  parole  boards  from  using  parole  as  a  reward 
for  good  conduct  while  other  statutes  provide  that  such  conduct  must  be 
considered  by  the  board. ^"'^ 

Despite  differences  in  statutes,  the  major  criterion  of  all  boards  is 
the  probability  of  recidivism. ^"^  Various  predictive  devices  are  used  by 
the  boards ;  studies  indicate  that  convicts  with  extensive  criminal  records 
are  more  likely  to  violate  parole  than  are  first  offenders.^*^^  Studies  also 
indicate  that  different  types  of  crimes  show  varying  rates  of  recid- 
ivism.^^" The  board  must  also  consider  the  type  of  crime  to  gauge  the 
probable  impact  of  repeated  criminal  behavior;  the  danger  of  a  forger 
returning  to  his  former  ways,  though  more  probable  than  the  rapist 
repeating  his  crime, ^^°  is  certainly  less  serious.  Correlations  have  also 
shown  differences  in  parole  success  among  parolees  of  different  ages."^ 

While  the  discussion  of  parole  criteria  has  considered  objective, 
quantifiable  measures  of  future  behavior,  the  boards  uniformly  pride 
themselves — whether  justified  or  not — on  their  individualized  considera- 
tion of  each  prisoner,  and  use  that  claim  as  a  basis  for  their  wide  dis- 
cretion.^" A  primary  consideration  is  the  prisoner's  attitude  toward 
himself.  The  board  is  often  impressed  with  his  involvement  in  insti- 
tutional self-improvement  programs — educational,  occupational,  re- 
ligious, and  psychiatric.^" 

4.  Other  Considerations 

Parole  boards  may  feel  compelled  to  parole  certain  prisoners 
despite  their  belief  that  recidivism  is  probable.  This  is  particularly  true 
near  the  end  of  the  prisoner's  sentence  when  the  board  would  rather 
release  him  under  supervision  for  a  significant  period  of  time  than  have 

1^5  See  text  accompanying  notes  198-99  injra. 

^^^E.g.,  N.H.  Rev.  Stat.  Ann.  §§607:39,  607:51-a,  -b  (Supp.  1971).  For  a 
more  thorough  though  somewhat  dated  summary  of  statutory  criteria,  see  Dawson, 
supra  note  147,'  at  256-57,  274-75,  278,  286-87. 

^'^'^  See  G.  GiARDiNi,  supra  note  3,  at  133-34;  Dawson,  supra  note  147,  at  249-65. 

168  D_  Glaser  &  V.  O'Leary,  Personal  Characteristics  and  Parole  Outcome 
(1966),  reprinted  in  C.  Newman,  Sourcebook  on  Prob.\tion,  Parole  and  Pardons 
413,  415-21  (3d  ed.  1968). 

is^  The  crimes  showing  the  highest  rate  of  recidivism  by  parolees  are  non-violent 
crimes  against  property,  theft,  burglary,  fraud,  and  forgery.  Homicide  shows  the 
lowest  rate,  followed  by  rape  and  other  sex  offenses,  and  felonious  assault. 
Id.  421-26;  D.  Dressler,  supra  note  2,  at  157-58,  433. 

170  D.  Glaser  &  V.  O'Leary,  supra  note  168,  at  427,  433. 

I'^i  Age  is  inversely  correlated  to  the  recidivism  rate.     /(/.  412-15. 

i"-"[I]t  is  safe  to  say  that  we  know  as  nuich,  if  not  more,  about  tlic  prospective 
parolee  than  he  knows  about  himself."  Oswald,  supra  note  144,  at  27;  see  Thomas, 
An  Analysis  of  Parole  Selection,  9  Crime  &  Delinquency  173,  177  (1963). 

^"^^  Sec  G.  Giardini,  supra  note  3,  at  143-44;  Chappell,  Federal  Probation,  37 
F.R.D.  207,  210   (1964)  ;  Dawson,  supra  note  147,  at  253-56. 
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him  released  automatically  later  under  no  supervision  or  under  a  short 
period  of  supervision   in  jurisdictions  with  mandatory  release  pro- 

174 

grams. 

Unfortunately,  the  boards  often  consider  factors  unrelated  to  either 
the  prisoner's  or  society's  welfare.  One  major  consideration  is  the  need 
to  support  and  reinforce  prison  behavioral  values,  primarily  discipline. 
Consideration  is  given  to  prison  conduct  despite  the  lack  of  evidence 
indicating  that  good  conduct  is  probative  of  post-release  behavior.  In 
fact,  "there  is  reason  to  believe  that  a  less  smooth  adjustment  [to  in- 
carceration] may  give  evidence  of  the  existence  of  a  well-integrated 
personality."  "^  Yet  conduct  will  probably  continue  to  be  considered, 
largely  because  of  the  institutional  need  to  maintain  discipline  and  the 
perceived  effectiveness  of  this  means  of  maintaining  it.  In  deciding 
whether  to  continue  to  use  this  criterion,  parole  officials  should  at  least 
evaluate  its  effectiveness  in  promoting  prison  discipline.  Partly  due  to 
overcrowded  conditions,  good-time  is  so  automatically  granted  by 
officials  in  some  prisons  as  to  be  ineffective  in  maintaining  discipline. ^^° 
One  writer  has  suggested  that  in  order  to  use  parole  for  disciplinary 
control,  and  prevent  the  parole  board  from  considering  in-prison  be- 
havior, prison  officials  should  be  authorized  to  delay  parole  consideration 
for  a  short  period  of  time.'^^  This  scheme,  however,  ignores  the  likeli- 
hood that  in  the  very  same  prisons  where  overcrowding  prevents  the 
effectiveness  of  the  good-time  incentive  plan,  the  institutional  staff  will 
be  unwilling  to  delay  the  parole  eligibility  of  many  prisoners.  Its  only 
difference  from  the  present  system  would  lie  in  moving  the  discretion  as 
to  whether  to  apply  good-time  to  a  parole  determination  from  the  parole 
board  to  the  prison  officials.  Because  prison  demeanor  would  still  in- 
fluence the  release  decision,  the  scheme  would  not  remove  a  factor  unre- 
lated to  rehabilitation  or  public  welfare  from  the  parole  system,  but  would 
merely  help  ensure  that  the  parole  board's  decision  is  untainted.  More- 
over, analogous  plans,  when  adopted  without  statutory  authorization, 
have  been  attacked  successfully  in  court.^'^ 

The  parole  decision  may  also  involve  a  covert  importation  of  board 
value  judgments  that  are  arguably  improper  considerations  in  the  cor- 
rectional process.  The  board  is  properly  concerned  with  the  kind  of 
support  a  prisoner's  family,  friends,  and  community  can  provide  in  help- 
ing his  readjustment  to  society."^  In  making  this  type  of  judgment, 
however,  the  personal  values  and  social  biases  of  board  members  that 

174  For  example,  federal  prisoners  must  be  released  after  a  term  equal  to  their 
maximum  term  less  good-time  allowances.  18  U.S.C.  §4163  (1970).  They  are  then 
subject  to  parole  supervision  for  a  period  that  terminates  180  days  prior  to  the 
expiration  of  their  original  term.    Id.  §  4164. 

I'^s  Parole  and  Aftercare,  supra  note  31,  at  4. 

^''^  See  Dawson,  supra  note  147,  at  279. 

^TJ  Id. 

178  £.y.^  People  ex  rel.  Abner  v.  Kinney,  30  111.  2d  201,  195  N.E.2d  651   (1964). 

179  G.  GiARDiNi,  supra  note  3,  at  146-50. 
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are  necessarily  involved  may  unduly  influence  the  decision.  Board 
members  should  be  avt-are  of  the  danger  of  abuse  and  guard  against  it.-'*" 
Finally,  the  board  may  be  faced  with  private  pressure  on  behalf 
of  the  prisoner,  public  sentiment,  or  political  pressure.  As  a  result  of 
the  appointment  process,  these  pressures  often  cannot  be  ignored.  Even 
if  the  board  resists  personal  or  political  pressures,  resentment  of  those 
pressures  may  prevent  objective  consideration  of  the  prisoner.^®^  One 
possible  solution  to  an  unfavorable  public  sentiment  or  community 
attitude  is  to  parole  the  prisoner  to  another  community.  This  may  also 
avoid  political  criticism  and  is  likely  to  aid  the  parolee,  for  the  absence 
of  a  hostile  environment  will  facilitate  his  attempt  to  readjust  to 
society.^*^ 

III.  Parole  Conditions 
A.  Purpose  of  Parole  Conditions 

From  the  lenient  and  vague  English  Penal  Servitude  Act  of 
1853,^*^  to  the  numerous,  complex,  and  often  stringent  regulations 
prevalent  in  the  United  States  today,  the  release  conditions  imposed  on 
the  parolee  have  reflected  confusion  and  disagreement  over  the  purpose 
of  parole.  The  numerous  and  varied  conditions  imposed  ^^*  indicate  that 
it  has  become  necessary  to  redefine  the  purpose  of  imposing  conditions 
and  to  discard  those  conditions  that  do  not  aid  in  achieving  those 
purposes. 

Parole  conditions  serve  two  distinct  purposes :  facilitation  of  the 
rehabilitation  and  reintegration  into  society  of  the  parolee,  and  protec- 
tion of  society.  While  these  purposes  are  often  complementary,  occa- 
sionally their  execution  may  lead  to  contradictory  results. ^^^  For 
example,  strict  surveillance  of  parolees  may  best  provide  short-run 
public  safety,  but  is  also  likely  to  be  dysfunctional  to  the  rehabilitative 
goal,  thus  creating  a  greater  long-run  problem  for  society. 

Some  specific  parole  conditions  fulfill  both  goals.  Monthly  reports 
require  the  parolee  to  exert  the  self-discipline  necessary  to  record  and 
transmit  information,^ ^^  and  enable  the  parole  officer  to  exert  greater 

"^^^  See  Thomas,  supra  note  172,  at  175-76. 

181  M  176-77. 

^^^  See  D.  Dressler,  supra  note  2,  at  114. 

183  16  &  17  Vict.,  c.  99,  §§9-11.  The  Act  granted  the  parolee  "leave  to  be 
at  large,"  with  conditions  amounting  to  "good  behavior."  See  Arluke,  A  Summary 
of  Parole  Rules,  2  Nat'l  Probation  &  Parole  Ass'n  J.  6,  6-7  (1956)  (discussing 
the  disorder  and  confusion  resulting  from  failure  to  supervise  released  prisoners 
under  early  practice,  and  the  resulting  imposition  of  specific  conditions). 

184  5^^  Arluke,  supra  note  183,  at  10  (indicating  that  some  states  imposed  as 
many  as  20  conditions). 

185  5fe  Parole:  A  Critique,  supra  note  29,  at  726. 
186 

_  That  reports  do  act  as  a  control  on  the  individual  is  suggested  by  this 
writer's  field  experience.  It  was  a  matter  of  note  that,  too  often  to  be  mere 
chance,  when  a  parolee  who  had  been  reporting  weekly  had  his  status  relaxed 


1578 

308         UNIVERSITY  OF  PENNSYLVANIA  LAIV  REVIEIV         [Vol.120 :282 

supervision  through  detection  of  potentially  problematical  situations  at 
their  inception. 

Other  specific  conditions  are  substantially  or  totally  protective  of 
society.  Perhaps  the  clearest  example  is  a  condition  preventing  or 
limiting  travel  by  the  parolee  without  permission  of  the  parole  officer. 
The  major  purpose  is  control  of  the  parolee  and  limitation  of  the  oppor- 
tunity to  commit  further  crime.^^^  Curfew  requirements  are  similarly 
aimed  at  control  and  surveillance  of  the  parolee,  although  they  may  have 
some  ancillary  rehabilitative  purpose. ^^**  Rules  limiting  the  parolee's 
association  with  other  parolees,  convicted  criminals,  or  persons  of  bad 
repute  are  largely  protective  in  nature. '^^^  The  regulation,  however, 
may  have  adverse  effects  on  rehabilitation.  Self-esteem  is  an  important 
factor  in  successful  rehabilitation,  and  such  conditions  may  serve  to 
remind  the  parolee  that  he  is  considered  an  improper  associate  for  other 
parolees  and  is  effectively  relegated  to  the  status  of  something  less  than 
a  citizen. 

Other  protective  rules  prohibit  general  criminal  activity.  Such 
conditions  are  designed  to  remind  the  parolee  of  the  presence  of  the 
law,  especially  when  the  condition  enumerates  specific  illegal  acts.  These 
conditions  may  also  allow  the  parole  board  or  adult  authority  to  re- 
incarcerate the  parolee  prior  to  a  hearing  on  the  alleged  offense. 
Finally,  they  may  allow  the  board  to  revoke  parole  even  when  the 
evidence  is  insufficient  to  convict  the  parolee  of  a  subsequent  crime.^^" 

Some  conditions  may  not  be  related  to  either  of  the  two  purposes, 
though  putatively  directed  at  insulating  the  parolee  from  situations  con- 
ducive to  recidivism.  For  a  parolee  who  committed  a  crime  while  under 
the  influence  of  alcohol,  a  condition  restricting  or  prohibiting  the  use  of 
alcohol  serves  both  purposes.  For  a  parolee  who  committed  a  crime 
while  sober,  yet  who  has  a  drinking  problem,  the  restriction,  while 
arguably  proper  for  rehabilitative  reasons,  would  be  irrelevant  to  con- 
siderations of  public  safety.  But  for  those  parolees  who  have  no 
history  of  excessive  use  of  alcohol,  the  condition  serves  no  legitimate 
purpose  and  should  not  be  imposed.  While  no  longer  a  common  con- 
dition,^"^ compulsory  church  attendance  is  perhaps  the  clearest  example 
of  a  condition  not  related  to  either  rehabilitation  or  protection  of  the 

to  a  monthly  basis,   he  got   into   trouble   immediately   thereafter,   as   if   the 

lessening  of  restraints  was  too  much  for  him. 
D.  Dressler,  supra  note  2,  at  243-44. 

187 -phe  condition  may  also  provide  a  method  for  revocation  based  on  a  technical 
violation. 

188  The  condition  may,  for  example,  encourage  regular  attendance  in  employment. 

189  In  one  instance,  parole  conditions  were  interpreted  to  forbid  association  with 
other  parolees  even  at  petitioner's  place  of  employment,  where  other  parolees  were 
also  employed.  The  Supreme  Court  reversed  a  revocation  decision  by  interpreting 
the  condition  more  narrowly.     Arciniega  v.  Freeman,  404  U.S.  4   (1971). 

190  See  note  491  infra. 

191  As  of  1969,  only  Nebraska  imposed  church  attendance  as  a  condition  of  parole. 
See  Arluke,  A  Summary  of  Parole  Rides — Thirteen  Years  Later,  15  Crime  & 
Delinquency  267,  272-73  (1969). 
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public.  Compelling  the  parolee  to  attend  church  is  more  likely  to  result 
in  resentment  toward  the  system  than  to  bring  about  religious  convic- 
tion. The  only  possible  realistic  function  of  such  a  rule  is  to  gain 
support  for  the  parole  system  from  one  segment  of  the  population,  but, 
while  public  support  is  important,  it  should  not  be  gained  through  rules 
that  are  not  only  dysfunctional,  but  probably  constitutionally  prohibited 
as  well.^°" 

In  order  to  best  realize  the  purposes  of  parole,  conditions  should  be 
individualized : 

[RJules  must  be  designed  to  fit  the  individual.  This  is  par- 
ticularly significant  because  rules  demand  that  the  man  who 
has  broken  a  law  must  live  by  a  more  exacting  code  than  the 
one  in  force  for  the  rest  of  society.  The  rule  must  represent  a 
goal  that  can  be  realistically  attained  by  the  individual  and  that 
can  reasonably  meet  society's  expectation  of  desirable  be- 
havior.^^^ 

The  rules  should  be  individualized  in  both  requirements  and  objectives. 
The  operation  of  the  rules  should  largely  depend  on  the  parolee's  in- 
telligence, maturity,  and  ability  to  assume  responsibility.  For  example, 
a  prohibition  on  installment  purchases  may  be  required  to  prevent  an 
impulsive  parolee  from  falling  into  hopeless  debt,  while  it  may  be 
completely  unrelated  to  rehabilitation  and  control,  and  unnecessarily 
restrictive,  in  some  cases.  Other  conditions,  too,  may  be  appropriate 
only  in  certain  instances  : 

The  restriction  against  drinking  may  be  necessary  to  protect 
society  in  the  case  of  a  parolee  who  has  committed  a  crime 
of  violence,  but  it  would  bear  no  reasonable  relationship  to  the 
legislative  ends  when  applied,  for  example,  to  a  forger  or  a 
safecracker  whose  very  ability  to  repeat  the  crime  depends  on 
a  state  of  sobriety,  and  whose  past  history  does  not  indicate 
susceptibility  to  commit  crime  as  a  result  of  the  use  of 
alcohol.^"-' 

Application  of  these  considerations  should  result  in  no  conditions  at  all 
for  some  parolees. 

Individualization  of  conditions  is  possible.  As  noted  earlier, ^^' 
parole  boards  pride  themselves  on  the  careful  consideration  given  each 
individual  in  making  the  parole  release  decision.  At  that  time,  with  the 
full  record  before  it,  the  board  could  also  determine  what  individual 

192  ^ce  Jones  V.  Commonwealth,  185  Va.  335,  38  S.E.2d  444  (1946)  (condition 
requiring  juvenile  on  probation  to  attend  church  held  unconstitutional)  ;  Imiay  & 
Glasheen,  See  What  Condition  Your  Conditions  Are  In,  35  Fed  Probation  June 
1971,  at  3,  8. 

193  Wallace,  The  Casework  Approach  to  Rides,  2  Nat'l  Probation  &  Parole 
Ass'n  J.  14,  16  (1956). 

^^"^  Parole:  A  Critique,  supra  note  29,  at  726. 
'^^^  See  notes  172-73  supra  &  accompanying  text. 
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conditions  would  be  proper.  If  counsel  were  permitted  or  provided,  he 
could  provide  additional  information  for  the  board's  use  in  forming 
conditions.  By  individualizing  the  conditions  at  the  time  of  release,  the 
board  could  eliminate  the  necessity  for  much  of  the  extensive  and  often 
unreviewable  exercises  of  parole  officer  discretion. ^^^ 

The  first  sixty  to  ninety  days  after  release  are  the  most  critical  in 
the  rehabilitation  process. ^^^  The  parolee  is  often  frightened,  bewildered, 
and  sometimes  embittered.^®®  He  may  be  emotionally  immature,  and 
recognition  of  this  possible  immaturity  has  led  parole  boards  to  over- 
whelm the  parolee  with  conditions.  While  this  proliferation  of  condi- 
tions may  serve  a  useful  purpose  during  the  immediate  post-release 
period,  the  goals  of  parole  would  be  best  served  by  gradually  diminish- 
ing parole  conditions  as  the  parolee  demonstrates  that  he  is  achieving 
stability  and  reintegration  into  society.  In  place  of  the  futility  born  of 
the  knowledge  that  these  same  restrictions  will  control  his  behavior  until 
his  original  sentence  expires — no  matter  how  he  behaves — there  would 
be  an  incentive  to  earn  more  freedom  by  adjusting  to  societal  behavioral 
norms. 

This  "incentive  plan"  has  been  employed  by  California.  As  in 
most  states,  the  parolee  in  California  is  required  to  submit  monthly  re- 
ports unless  otherwise  directed  by  his  parole  officer : 

However,  if  progress  and  stability  are  shown,  plus  steady 
residence  .  .  .  ,  fewer  reports  may  be  required.  Some 
parolees,  in  fact,  have  been  instructed  that  no  reports  are  nec- 
essary unless  residence  or  employment  has  changed.^®* 

This  method  of  gradually  increasing  the  grant  of  freedom  could  also  be 
used  with  effectiveness  in  regulating  conditions  such  as  the  use  of  auto- 
mobiles or  installment  purchases,  thereby  giving  the  parolee  a  sense  of 
earning  his  freedom  and  of  acceptance  by  society. 

B.  Implementation  Philosophy 

Parole  administrators  and  legislatures  have  tried  a  variety  of  ap- 
proaches to  parole  condition  formulation.  Blanket  rules,  which  com- 
pletely prohibit  a  particular  activity,  are  the  easiest  to  administer.^'^ 
Because  a  parolee  is  told  that  he  may  not,  for  example,  drink  alcohol 
under  any  circumstances,  he  knows  exactly  what  conduct  is  expected  of 
him.  This  eliminates  the  possibility  of  unknowing  violations,  which 
might  occur  under  a  more  flexible  rule  prohibiting  only  drinking  to 

"^^^  Parole:  A  Critique,  supra  note  29,  at  727. 

197  ivlilligan,  California's  Parole  Rules,  15  Crime  &  Delinquency  275  (1969). 

199  Id.  277.    But  see  D.  Dressler,  supra  note  2,  at  243-44. 

^00  See  84  Harv.  L.  Rev.  1727,  1731-32   (1971)    (discussing  conditions  limiting 
speech  and  association). 
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excess.  But  these  prohibitions  needlessly  prohibit  much  harmless  be- 
havior and  are  likely  to  lead  to  evasion  and  resentment.  Further,  non- 
enforcement  of  such  conditions  may  have  negative  effects: 

We  should  not  enjoin  unless  we  mean  to  enforce.  If  we  say 
the  former  offender  must  not  take  even  one  drink,  we  must 
be  prepared  to  exact  a  penalty  every  time  he  does.  If  we  do 
not  mean  to  do  so,  we  ought  not  make  the  rule  so  positive 
and  rigid.  To  establish  a  rule  then  allow  it  to  be  violated  with 
impunity  makes  the  regulation  meaningless  and  invites  con- 
tempt of  all  regulations.^^ 

Even  when  this  t>'pe  of  rule  is  enforceable,  or  the  parolee  unwilling  to 
risk  violation,  it  is  unwise  to  subject  him  to  rules  that  the  remainder  of 
society  would  be  unable  to  observe.^*^-  Unreasonable  rules  not  only  lead 
to  resentment,  but  may  also  result  in  the  parolee  lying  to  his  parole 
officer.  Taken  together  these  may  render  counsel  more  difficult  and 
destroy  mutual  confidence  and  trust,  both  of  which  are  essential  to  the 
rehabilitation  process. 

Unlike  blanket  rules,  some  parole  conditions  prohibit  only  excesses 
of  a  specified  behavior.^^  Conditions  that  prohibit  a  parolee  from  stay- 
ing out  "beyond  a  reasonable  hour"  or  from  "drinking  to  excess"  pro- 
vide the  parolee  with  some  additional  freedom,  but  they  also  introduce 
elements  of  vagueness  and  ambiguity.  A  parolee  may  restrict  himself 
more  than  the  rule  intended,  or  he  may  innocently  violate  his  parole  by 
failing  to  restrict  himself  sufficiently. 

Parolees  are  frequently  forbidden  to  associate  with  "doubtful  com- 
panions," "evil  associates,"  "questionable  associates,"  or  "persons  of 
bad  reputation."  Prohibited  places  may  include  "improper  places  of 
amusement,"  "objectionable  places,"  or  "undesirable  places."  ^°^  These 
nebulous  conditions  serve  only  to  confuse  and  frustrate  the  parolee.  If 
such  conditions  are  not  constitutionally  defective  because  of  vagueness,^'' 
they  should  nevertheless  be  redrafted  by  the  parole  boards  or  legislatures 
to  eliminate  as  much  ambiguity  as  possible. 

A  third  tack  in  the  imposition  of  parole  rules  is  exemplified  by 
England's  Criminal  Justice  Act,-"^  which  completely  dispenses  with 
concrete  conditions  and  instructs  the  parolee  to  lead  an  "industrious 
life"  and  "keep  in  touch."  ^^  Under  such  a  system,  the  relationship 
between  the  parolee  and  his  parole  officer  is  stressed.    While  under  the 

201  D.  Dressler,  supra  note  2,  at  238 ;  see  Arluke,  supra  note  183,  at  12. 

202  See  D.  Dressler,  supra  note  2,  at  238. 

203  5-^^  84  Harv.  L.  Rev.  1727,  1731-32  (1971). 
2045-^^  Parole:  A  Critique,  supra  note  29,  at  727 -Z^. 

^^^Cf.  Jordan  v.  De  George,  341  U.S.  223  (1951)  (applying  the  warning  com- 
ponent of  vagueness  theory  to  regulations  imposed  on  aliens) 

206  Criminal  Justice  Act  1967,  c.  80,  §  59-64. 

207  A  license  is  issued  to  the  parolee  with  instructions  to :  report  to  a  parole 
office ;  place  himself  under  the  supervision  of  a  parole  officer ;  keep  in  touch  with 
the  parole  officer ;  inform  the  officer  of  residence  or  employment  changes ;  and  maintain 
good  behavior  and  lead  an  industrious  life.    See  Arluke,  supra  note  191,  at  274. 
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American  parole  condition  system  there  is  danger  of  arbitrary  and  non- 
reviewable  actions  by  parole  officers,  particularly  when  prior  permission 
to  engage  in  a  particular  activity  must  be  obtained  from  the  parole 
officer,^*^^  under  the  English  system  the  absence  of  such  prior  permission 
conditions  prevents  such  dangers.  But  problems  might  arise  that  would 
make  difficult  the  adoption  of  the  English  system.  The  large  caseloads 
of  many  parole  officers,  for  example,  might  make  the  system  adminis- 
tratively unworkable.^"^  Or,  the  elimination  of  specific  rules  and  condi- 
tions could  lead  to  an  erosion  of  public  support  for  the  parole  system. 

In  addition  to  conditions  prohibiting  all  or  excessive  degrees  of 
behavior  or  activities,  many  states  use  conditions  placing  primary  em- 
phasis on  regulation  rather  than  prohibition.^^**  Rules  that  require  the 
parolee  to  receive  prior  permission  before  traveling  outside  the  juris- 
diction,-" changing  employment,^^-  marrying,^^^  or  associating  with 
other  parolees^"  provide  more  flexibility  and  rehabilitative  potential 
than  blanket  prohibitions.  Because  the  prior  permission  scheme  intro- 
duces an  element  of  rationality  and  allows  the  parole  officer  an  oppor- 
tunity to  explain  his  decision  to  the  parolee,  this  formulation  seems  to 
be  far  more  functional  for  rehabilitative  purposes. 

A  major  drawback  of  the  prior  permission  procedure  is  that  "[t]he 
action  of  a  single  parole  officer  in  withholding  permission  may  well  be 
arbitrary,  and  administrative  convenience  will  not  permit  an  appeal  to 
the  board  every  time  one  of  these  essential  acts  comes  into  question."  ^^^ 
In  addition,  a  parolee  may  consider  it  demeaning,  and  an  adverse 
psychological  effect  may  result,  when  he  must  ask  permission  to  marry 
or  travel  to  another  state.  Often  the  parolee  will  simply  break  the  rule 
or  condition  rather  than  accept  a  denial  of  permission.^^^ 

Although  in  some  activities,  permission  is  "seldom,  if  ever,  de- 
nied," ^"  provisions  should  be  made  to  allow  the  parolee  to  appeal 
denials  of  certain  decisions.  For  example,  refusal  to  allow  a  residence 
change  or  an  application  for  a  driver's  license  should  be  appealable.  For 
other  activities,  the  prior  permission  format  should  be  replaced  by  a 
prior  notification  procedure.     The  most  compelling  instance  requiring 

208  Paro/e.-  A  Critique,  supra  note  29,  at  727. 

^^^  See  39  N.Y.  St.  Comm.  of  Correction  Ann.  Rep.  442  (1965). 

210  Regulatory  conditions,  along  with  the  2  previously  discussed  categories,  are 
termed  "technical  conditions,"  because  the  violation  of  a  condition  in  one  of  these 
categories,  though  not  a  violation  of  substantive  criminal  law,  may  nevertheless  lead  to 
revocation  of  parole. 

211  5r(?  Arluke,  supra  note  191.  at  270-71. 
212 /rf.  270. 

-^^  Id.  The  requirement  is  rationalized  as  providing  the  prospective  spouse  with 
information  on  criminal  background  and  as  enabling  the  parole  officer  to  ascertain 
the  rehabilitative  consequences  of  the  proposed  marriage. 

214  W. 

^'^^  Parole:  A  Critique,  supra  note  29,  at  727. 

216  5rr  HoItzofF,  Duties  and  Rights  of  Probationers,  21  Fed.  Probation,  Dec. 
1957,  at  3,  7. 

21"  Milligan,  supra  note  197,  at  276. 
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the  institution  of  a  prior  notification  system  is  the  current  marriage 
permission  requirement.  Even  when  a  parole  officer  has  good  and 
sufficient  reason  to  oppose  a  proposed  marriage,  the  final  decision  should 
be  the  parolee's.  The  procedure  of  prior  notification  could  also  be 
utilized  where  it  would  be  arguably  unconstitutional  to  restrict  the 
parolee's  activity,  for  example,  due  to  the  right  to  interstate  travel."'* 
In  addition  to  conditions  that  prohibit  or  regulate  the  permissible 
degrees  of  activities,  some  conditions  require  the  parolee  to  perform 
specific  acts.  The  duty  to  observe  all  laws  and  comport  with  the 
requirements  of  citizenship  is  no  more  than  that  which  is  required  of 
all  members  of  society,  but  the  parolee's  failure  to  observe  this  vague 
condition  may  be  sufficient  to  effect  his  return  to  prison.  Further,  as 
previously  discussed,''^  the  parolee  is  required  to  maintain  a  periodic 
reporting  schedule. 

C.  Limitations  on  Specific  Constitutional  Rights 

Beyond  the  claim  that  many  parole  conditions  are  abuses  of  dis- 
cretion,^-" some  conditions  have  been  attacked  as  constitutionally  pro- 
hibited. This  section  will  examine  the  viability  of,  and  judicial 
responses  to,  those  challenges. 

1.  Limitations  on  Parolee  Travel 

Restrictions  on  the  parolee's  freedom  of  movement,  t)'pically  in  the 
form  of  travel  limitations  or  residency  change  prohibitions,  are  nearly 
universal  conditions  of  parole.^^^  Few  cases  challenging  travel  restric- 
tions have  been  reported,  and  the  dispatch  with  which  courts  have 
dismissed  the  idea  that  such  restrictions  might  be  invalid  indicates  the 
strong  presumption  generally  accorded  their  validity .^^^ 

There  are  variations  in  the  types  of  control  mechanisms,  but  most 
involve  a  prior  permission  scheme.^^  In  1956,  two  states,  Iowa  and 
Montana,  imposed  conditions  absolutely  prohibiting  out-of-state 
travel,^^*  but  according  to  a  1969  study,  only  one  state  now  uses  an 

218  por  an  analysis  of  the  advantages  of  a  prior-notification  system  with  respect 
to  out-of-state  travel,  see  Parole:  A  Critique,  supra  note  29,  at  722-23.  For  an 
analysis  of  the  constitutionality  of  travel  restrictions,  see  notes  221-61  itifra  &  accom- 
panying text. 

219  Note  186  supra  &  accompanying  text. 

220  For  a  discussion  of  review  of  conditions  on  nonconstitutional  grounds,  see 
notes  568-92  infra  &  accompanying  text. 

221  See  Arluke,  supra  note  191,  at  272-73. 

^^-E.g.,  O'Caliahan  v.  Attorney  Gen.,  338  F.2d  989  (1st  Cir.  1964),  cert,  denied, 
381  U.S.  926  (1965);  Hyser  v.  Reed,  318  F.2d  225,  239  (D.C.  Cir.),  cert,  denied 
375  U.S.  957  (1963). 

223  £^.  28  C.F.R.  §2.28  (1971).  The  provision  announces  that  "it  is  the  general 
rule  of  the  Board  that  a  parolee  may  travel  outside  his  supervision  district  only  with 
the  prior  approval  of  the  Board."  Power  to  grant  prior  permission  is  thereafter 
delegated  to  the  individual  probation  officer,  subject  to  a  series  of  exceptional  situa- 
tions in  which  only  the  Board  may  grant  prior  permission.    Id. 

224  See  Arluke,  supra  note  183,  at  8-9. 
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absolute  proliibition.^^^  That  state,  Mississippi,  limits  travel  to  "a 
specified  area."  ^^^    Apparently,  no  states  use  a  prior  notification  system. 

Shapiro  v.  Thompsonr"^^  a  decision  premised  in  large  part  on  the 
constitutional  right  to  interstate  travel,  should  lead  to  a  judicial  re- 
consideration of  the  presumed  validity  of  travel  restrictions.  This 
section  of  this  Comment  v^ill  first  analyze  Shapiro  and  its  implications 
for  the  parole  system.  It  will  then  criticize  the  approach  taken  by 
Shapiro  and,  in  the  parole  context,  suggest  a  slightly  different  manner 
of  treating  the  right  to  travel. 

Shapiro  held  that  one-year  residence  requirements  for  the  receipt 
of  state  welfare  benefits  deny  equal  protection  of  the  law  to  excluded 
applicants.  In  brief,  the  Court  recognized  the  classification  established 
between  state  residents  of  more  than  one  year  and  those  of  less  than 
one  year,  then  found  that  the  various  state  interests  promoted  by  the 
classification  were  either  not  legitimate  or  not  compelling.  The  Court 
held  the  state  interest  in  deterring  the  immigration  of  indigents  to  be 
illegitimate,  since  its  effect  was  to  chill  the  exercise  of  the  constitutional 
right  to  interstate  travel.^^^  More  importantly,  the  Court  decided  that 
this  right  is  fundamental  and  that  therefore  any  classification  burdening 
its  exercise  by  one  of  the  groups  so  classified  must  be  justified  by  not 
just  a  legitimate  governmental  interest,  but  a  compelling  governmental 
interest :  ^"^ 

But,  of  course,  the  traditional  criteria  do  not  apply  in  these 
cases.  Since  the  classification  here  touches  on  the  fundamental 
right  of  interstate  movement,  its  constitutionality  must  be 
judged  by  the  stricter  standard  of  whether  it  promotes  a  com- 
pelling state  interest. 


230 


In  the  past,  one  indicium  to  the  Court  that  the  governmental  interest  is 
not  "compelling"  has  been  the  existence  of  "less  drastic  means"  for 
achieving  the  same  purpose.^^^  In  Shapiro,  however,  the  Court's 
dictum  appeared  to  take  the  unprecedented  step  of  including  the  less 
drastic  means  test  as  part  of  the  traditional  "mere  rationality"  test.^^ 

225  See  Arluke,  supra  note  191,  at  272-72>. 

226  jd.  273. 

227  394  U.S.  618  (1969). 

228  Id.  at  631. 

229  Id.  at  634. 

230  Id.  at  638. 

231  Sec  note  279  inlra. 

232  394  U.S.  at  637-38.    The  Court  stated : 

We  conclude  therefore  that  appellants  in  these  cases  do  not  use  and  have 
no  need  to  use  the  one-year  requirement  for  the  governmental  purposes  sug- 
gested. Thus,  even  under  traditional  equal  protection  tests  a  classification  of 
welfare  applicants  according  to  whetlier  they  have  lived  in  the  state  for  one 
year  would  seem  irrational  and  unconstitutional. 
Id.  at  638. 
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Shapiro,  of  course,  was  not  the  first  decision  to  enunciate  the  con- 
stitutional right  to  travel.  Various  decisions  have  used  the  right  for 
different  purposes  and  found  its  origin  in  different  places.  United 
States  V.  Giiest,^^^  relied  upon  by  Shapiro,  premised  its  holding — that 
an  indictment  charging  a  conspiracy  to  impede  a  citizen  in  the  exercise 
of  a  constitutional  right  ^^*  had  been  improperly  dismissed — on  the  ex- 
istence of  the  right  to  travel.  The  Court  in  Guest  recognized  that  this 
right  is  not  explicitly  mentioned  in  the  Constitution,  but  found  it  un- 
necessary to  discuss  the  source  of  the  right : 

In  any  event,  freedom  to  travel  throughout  the  United  States 
has  long  been  recognized  as  a  basic  right  under  the  Consti- 
tution.^^ 

Edwards  v.  California '^^^  invalidated  a  statute  creating  the  criminal 
offense  of  bringing  an  indigent  person  into  the  state.  The  Court  found 
this  law  not  to  be  a  valid  exercise  of  the  state  police  power,  but  rather 
an  unconstitutional  burden  upon  interstate  commerce.^^^  A  very  early 
case,  Crandall  v.  Nevada,^^^  founded  the  right  of  interstate  travel  upon 
the  "privileges  and  immunities"  clause  of  the  fourteenth  amendment. 
Still  other  cases  have  held  that  the  "due  process"  clause  of  the  fifth 
amendment  (and  presumably  the  fourteenth  amendment)  secures  the 
individual's  freedom  to  travel.^^^ 

No  court  has  yet  had  occasion  to  evaluate  the  competing  govern- 
mental and  individual  interests  in  the  area  of  interstate  travel  of  parolees, 
but  this  is  clearly  called  for,  in  light  of  Shapiro,  once  the  confining 
theories  of  continuing  custody  and  contractual  waiver  are  discarded. 

The  governmental  interest  in  restricting  the  travel  of  parolees  lies 
in  better  achieving  the  basic  goals  of  the  parole  system.  Restrictions 
upon  residence  and  upon  travel  for  extended  periods  enable  parole  au- 
thorities to  maintain  close  contact  with  the  parolee  and  facilitate  the 
gathering  of  information  that  may  point  to  incipient  recidivism  or  the 
need  for  increased  supervision.  Travel  limitations  may  aid  authorities 
in  providing  social  services  and  counseling.  Restrictions  may  result  in 
better  job  attendance  and  increased  stability  in  home  life,  and  may 
facilitate  positive  social  contacts  and  reintegration  into  the  community. 
It  seems,  however,  that  these  governmental  interests  are  promoted  only 
by  residence  restrictions  and  by  restrictions  upon  travel  for  extended 
periods.    A  one-day,  or  even  one-week,  trip  away  from  the  community 

233  383  U.S.  745,  757  (1966). 

234  18  U.S.C.  §241  (1970). 

235  383  U.S.  at  758. 

236  314  U.S.  160  (1941). 
237 /(f.  at  177. 

238  73  U.S.  (6  Wall.)  35  (1868). 

239Aptheker  v.  Secretary  of  State,  378  U.S.  500,  505,  514  (1964);  Kent  v. 
Dulles,  357  U.S.  116,  125,  129  (1958)  ;  see  Shapiro  v.  Thompson,  394  U.S.  618,  670 
(1968)    (Harlan,  J.,  dissenting). 
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should  do  little  to  interfere  with  the  gathering  of  information  as  to  the 
parolee's  reintegration  into  the  community.  It  should  not  impede  the 
administration  of  counseling  or  social  services,  and,  if  limited,  should 
not  affect  job  attendance.  It  is  true,  however,  that  travel  for  the  pur- 
pose of  crime  or  other  dysfunctional  activity  '^"  will  defeat  both  the 
rehabilitative  and  the  crime  preventive  goals  of  the  parole  system,  and 
that  the  surveillance  and  supervision  system  might  be  escaped  by  travel. 
It  is  probably  also  true  that  the  government  has  an  interest  in  knowing 
the  parolee's  general  whereabouts,  even  for  trips  of  short  duration.  If 
dysfunctional  activity  is  suspected,  knowledge  of  travel  areas,  and 
perhaps  surveillance,  would  facilitate  the  information-gathering  and 
judgment-making  processes.  If  the  parolee  does  commit  a  crime  or  a 
parole  violation,  the  state  certainly  has  an  interest  both  in  detection  of  it 
and  in  the  parolee's  prompt  return  to  the  paroling  jurisdiction. 

Although  it  does  not  aid  in  the  problem  of  supervising  out-of-state 
travel,  the  Interstate  Compact  for  Supervision  of  Parolees  and  Pro- 
bationers ^*^  dilutes  any  state  interest  in  restricting  residence.  The 
Uniform  Act  provides  for  supervision  of  the  parolee  by  a  state  to  which 
the  parolee  might  move  and  preserves  the  right  of  the  sending  state  to 
retake  the  parolee. ^^^ 

The  parolee's  interest  is  in  retaining  his  liberty  to  travel  at  will  for 
lawful  purposes.  Travel  or  residence  restrictions  limit  the  employment 
opportunities  of  a  parolee.  A  promising  job  within  the  state  of  his 
residence  may  require  travel  into  a  bordering  state,  or,  if  he  lives  within 
commuting  distance  of  a  metropolitan  area  of  another  state,  travel  re- 
strictions would  prevent  his  employment  in  that  area.  The  parolee 
may  wish  to  visit  out-of-state  friends  or  relatives  or  to  pursue  out-of- 
state  recreational  interests.  These  are  both  natural  interests  and 
pursuits  highly  beneficial  from  a  rehabilitation  viewpoint.  Conditions 
denying  them  may  be  counterproductive  to  the  parole  system  as  well  a? 
to  the  parolee. 

Shapiro's  equal  protection  analysis  is  applicable  to  the  parole  situa- 
tion. Two  distinct  classes  are  created  by  state  action  in  placing  travel 
restrictions  on  parolees.  The  question  is  whether  the  state  has  a  com- 
pelling interest  in  those  restrictions,  including  whether  less  drastic  means 
are  available.  An  absolute  prohibition,  such  as  Mississippi's,  must  fall. 
Travel  restrictions  do  serve  to  prevent  dysfunctional  activity  that  might 
be  committed  outside  the  parole  district,  but  the  probability  of  that 
activity  is  so  remote  that  the  state  interest  is  "uncompelling."  ^*^  A 
prior-permission  or  a  prior-notice  system  would  be  a  more  palatable 

240  This  term  is  used  to  mean  any  activity  that  could  detract  from  the  rehabilita- 
tion of  the  parolee,  for  example,  associating  with  other  ex-convicts. 

241  £.,7.,  N.Y.  CoRREC.  Law  §224   (McKinney  1968).     For  a  discussion  of  the 
Compact,  see  text  accompanying  notes  291-304  injra. 

^*^E.g.,  N.Y.  CoRREC.  Law  §224(2)    (McKinney  1968). 

243  While  statistics  indicate  that  recidivist  behavior  is  likely,  they  do  not  support 
the  proposition  that  such  behavior  is  likely  to  occur  outside  the  paroUng  jurisdiction. 
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alternative  and  would  serve  the  purpose  of  allowing  knowledge  of  and 
limited  supervision  and  control  of  the  parolee's  travel  activities.  Nor 
would  a  compelling  interest  exist  to  require  prior  permission  before 
travel.  Prior  notice  would  serve  adequately  those  governmental  in- 
terests that  are  compelling.  Notice  would  ensure  the  parole  officer's 
knowledge  of  the  parolee's  travels  and  pursuits,  and  would  facilitate 
supervision  and  surveillance  when  warranted,  yet,  its  requirement  would 
leave  protected  the  individual's  interest  in  freedom  to  travel. 

Thus,  under  Shapiro,  both  absolute  travel  or  residence  restrictions 
and  prior-permission  schemes  are  vulnerable  due  to  the  infringement  on 
the  fundamental  right  to  travel.  The  prior-notice  system,  however, 
probably  can  be  justified  by  a  compelling  state  interest.  At  least  one 
decision.  In  re  Mannino,^*^  has  applied  Shapiro  to  travel  restrictions 
imposed  as  a  condition  of  probation.  Although  the  discussion  of  this 
point  is  brief,  no  reasons  for  a  different  result  as  to  parole  conditions 
are  indicated ;  indeed,  none  exist. 

At  this  juncture,  it  is  appropriate  to  question  the  equal  protection 
analysis  of  Shapiro.  The  first  problem  is  the  fundamentality  of  the 
right  to  travel  and  the  Court's  use  of  the  "compelling  interest"  test. 
The  literal  language  of  the  Court  says  that  a  classification  penalyzing 
the  exercise  of  any  constitutional  right  evokes  this  strict  scrutiny  stand- 
ard.^^^  The  cases  cited  for  that  proposition  ^^^  do  not  support  it :  two 
involved  first  amendment  rights;  ^*^  one  involved  racial  exclusion  from 
a  military  area,"*^  and  the  other  involved  sterilization. ^^^  Although 
each  articulates  the  "compelling  interest"  test,  its  application  was  based 
on  either  the  unique  nature  of  the  respective  rights  involved  or  a  suspect 
classification.  Even  if  one  does  not  take  the  Shapiro  decision  literally, 
it  is  doubtful  that  the  right  to  travel  can  be  considered  fundamental 
on  the  same  level  as  other  rights  that  have  led  to  the  application  of  this 
standard.  The  Shapiro  decision  did  not  premise  strict  scrutiny  on  the 
right  to  subsistence, '^"^  and  the  nonfundamentality  of  this  subsistence 
right  was  reaffirmed  in  Dandridge  v.  William s^-^'^  After  Dandridgc,  it 
may  be  difficult  to  sustain  the  application  of  strict  scrutiny  to  depriva- 
tions  of  the  right  to  travel .^^^ 

244  14  Cal.  App.  3d  953,  965,  92  Cal.  Rptr.  880,  887  (1971). 

245  394  U.S.  at  634. 

246  Id. 

247  Sherbert  v  Verner,  374  U.S.  398,  406  (1963)  ;  Bates  v.  Little  Rock,  361 
U.S.  516,  523  (1960). 

248Korematsu  v.  United  States,  323  U.S.  214,  216  (1944). 

249  Skinner  v.  Oklahoma  ex  rcl.  Williamson,  316  U.S.  535,  541  (1942). 

250  5^^  generally  Goldberg  v.  Kelly,  397  U.S.  254  (1970). 
251397  U.S.  471   (1970). 

252  Justice  Harlan  disputed  its  application  to  the  Shapiro  case  on  the  broader 
ground  that  a  compelling  state  interest  should  never  be  demanded  on  the  basis  of 
the  right  aflfected : 

I  think  this  branch  of  the  "compelling  interest"  doctrine  particularly 
unfortunate  and  unnecessary.  It  is  unfortunate  because  it  creates  an  exception 
which  threatens   to   swallow  the   standard  equal   protection   rule.     Virtually 
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If  the  compelling  state  interest  test  based  on  the  right  to  travel 
were  rejected  in  its  application  to  parole  conditions,  perhaps  the  rational 
relationship  test  of  Dandridge  would  be  adopted. "^^  It  is  unquestion- 
able that  even  an  absolute  prohibition  of  travel  would  be  rationally  re- 
lated to  a  legitimate  state  purpose.  Although  less  drastic  means  could 
be  found,  contrary  to  the  Shapiro  dictum,  such  alternatives  have  never 
been  a  part  of  the  mere  rationality  test. 

A  curious  result  occurs,  however,  when  one  applies  two  separate 
tests,  so  different  in  the  nature  of  their  demands,  based  solely  on  the 
way  that  the  interest  affected  or  classification  effected  is  characterized. 
There  is  no  apparent  in-between.  Justice  Harlan,  in  Shapiro,  circum- 
vented this  problem  by  bottoming  the  "fundamental"  right  to  interstate 
travel  on  the  due  process  clause  of  the  fifth  amendment.'^^'*  Using  the 
due  process  clause.  Justice  Harlan  then  applied  a  balancing  test.^^^  This 
result  makes  eminent  sense,  but  the  distinction  between  the  use  of  the 
due  process  clause  and  the  equal  protection  clause  does  not.  Although 
the  distinction  does  not  matter  when  the  right  to  travel  is  involved, 
because  that  right  is  protected  under  the  due  process  clause,  it  is  a 
distinction  with  a  difference  when  a  court  is  treating  a  right  unprotected 
by  a  specific  guarantee.^**^ 

Instead  of  sanctioning  the  Harlan  approach,  courts  should,  under 
the  equal  protection  clause,  engage  in  a  visible  and  more  refined  balanc- 
ing process  to  ensure  the  consideration  and  correct  weighting  of  all  rel- 
evant factors.'^^  The  "new  equal  protection  analysis"  ought  to  be  sub- 
ordinated to  a  more  discriminating  analysis.^"''^     At  least  two  prior 

every  state  statute  affects  important  rights.  This  Court  has  repeatedly  held, 
for  example,  that  the  traditional  equal  protection  standard  is  applicable  to 
statutory  classifications  affecting  such  fundamental  matters  as  the  right  to 
pursue  a  particular  occupation,  the  right  to  receive  greater  or  smaller  wages 
or  to  work  more  or  less  hours,  and  the  right  to  inherit  property.  Rights 
such  as  these  are  in  principle  indistinguishable  from  those  involved  here,  and 
to  extend  the  "compelling  interest"  rule  to  all  cases  in  which  such  rights  are 
affected  would  go  far  toward  making  this  Court  a  "super-legislature." 

394  U.S.  at  661. 

253  For  other   uses  of  the   rational   relationship   test,   see   Flemming   v.   Nestor, 

Z(,^  U.S.  603,  611    (1960);   Railway   Express  Agency  v.   New   York,  336  U.S.   106 

(1949)  ;  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U.S.  61   (1911). 

254394  U.S.  at  671    (dissenting  opinion);  see  Boddie  v.  Connecticut,  401   U.S. 

371  (1971). 

255394  U.S.  at  671-77   (dissenting  opinion). 

2B6  5(?e  Boddie  v.  Connecticut,  401  U.S.  371,  383  (1971)  (Douglas,  J.,  concurring). 

257  See  Comment,  Aid  to  Education,  Student  Unrest,  and  Cutoff  Legislation:  An 
Overview,  119  U.  Pa.  L.  Rev.  1003,  1032   (1971). 

258  If  nothing  more,  respect  for  the  Court  as  the  ultimate  arbiter  of  the  Consti- 
tution would  be  enhanced : 

[AJbility  to  rationalize  a  constitutional  judgment  in  terms  of  principles 
referable  to  accepted  sources  of  law  is  an  essential,  major  element  of  consti- 
tutional adjudication.  It  is  one  of  the  ultimate  sources  of  power  of  the  Court 
— including  power  to  gain  acceptance  for  the  occasional  great  leaps  forward 
which  lack  such  justification  .... 

.  .  .  The  power  of  [such  landmark  cases]  rests  upon  the  accuracy  of 
the  Court's  perception  of  what  it  took  to  be  the  dominant  theme  of  American 
political  development  ....   Out  of  such  a  coup  de  main  great  legal  prin- 


1589 

1971]  THE  PAROLE  SYSTEM  319 

Supreme  Court  decisions  have  adverted  to  a  balancing  approach  under 
the  equal  protection  clause,  but  ultimately  applied  the  more  mechanistic 
"compelling  interest"  measure.-^^  Similarly,  Justice  Marshall,  in 
Dandridge,  articulated  a  balancing  test  for  that  particular  case,  but  did 
not  repudiate  the  "compelling  interest"  and  "mere  rationality"  tests  for 
other  situations.^^" 

A  balancing  approach,  then,  must  be  applied  to  parole  travel  re- 
strictions. Balancing  the  respective  interests  of  the  state,  a  court  might 
find  the  state  interest  to  prevail  in  prohibiting  travel,  even  absolutely, 
for  extended  lengths  of  time,  absent  an  adequate  existing  supervision 
mechanism.  Without  such  restrictions,  it  would  be  possible,  even  when 
prior  permission  or  notice  were  given,  that  close  contact  could  be  lost. 
If  the  parolee  travelled  for  long  periods,  the  reliability  of  the  information 
assimilation  process  would  suffer,  and  administering  social  services  or 
counseling  would  be  difficult.  Even  these  problems,  however,  might  be 
unimposing  if  a  prior-permission  system  for  controlling  extended  travel 
were  used.  This  would  allow  the  denial  of  travel  when  the  parole  officer 
perceived  his  contact  to  be  insufficient  or  when  he  reasonably  feared 
dysfunctional  travel.  It  would  not  force  burdensome  surveillance.  Par- 
ticularly when  a  parole  term  is  close  to  expiration,  there  may  be  no  need 
for  travel  restrictions,  and  prior  permission  would  preserve  the  flexibility 
necessary  to  deal  with  this  eventuality. 

Prior  permission  for  regular  short-term  travel  is  a  closer  question. 
It  would  allow  denial  of  travel  rights  when  the  parole  officer  believes 
travel  would  be  counterproductive  to  parole  purposes.  But  it  is  difficult 
to  perceive  how  it  would  be  counterproductive  if  not  prolonged.  Cer- 
tainly job  or  recreational  pursuits  would  not  be  counterproductive.  If 
the  parolee  intends  to  travel  for  the  purpose  of  crime,  he  would  certainly 
not  so  inform  his  parole  officer.  The  state  has  no  interest  in  an  arbitrary 
exercise  of  the  power  to  grant  or  deny  permission,  which  may  well  re- 
sult from  a  prior-permission  scheme.  Prior  notice  would  seem  to  ade- 
quately serve  legitimate  state  interests  to  the  extent  that  they  are  to  be 
allowed  to  prevail  over  individual  freedom.  Notice  would  facilitate  any 
surveillance  deemed  expedient,  and  the  limited  burdens  on  the  parole 
board  of  this  checking-up  would  seem  particularly  justified  by  the  indi- 

ciples  may  occasionally  be  created.  As  a  staple  diet,  however,  political  per- 
ceptions without  roots  in  objective  standards  are  an  inadequate  basis  for 
law  .... 

Cox,  Foreword:   Constitutional  Adjudication  and   the  Promotion   of  Human  Rights 
The  Supreme  Court,  1965  Term,  80  Harv.  L.  Rev.  91,  98  (1966). 

259  Kramer   v.   Union   Free    School    Dist.,   395    U.S.   621,   626    (1969)     (quoting- 
Williams  v.  Rhodes,  393  U.S.  23,  30  (1968))  : 

"In  determining  whether  or  not  a  state  law  violates  the  Equal  Protection 
Clause,  we  must  consider  the  facts  and  circumstances  behind  the  law,  the 
interests  which  the  State  claims  to  be  protecting,  and  the  interests  of  those 
who  are  disadvantaged  by  the  classification." 

280  Dandridge  v.  Williams,  397  U.S.  471,  519-21  (1970)   (dissenting  opinion). 
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vidual  and  societal  interests.^^^  Short-term  travel  may  be  necessary  for 
a  job  or  for  cultural  or  educational  pursuits,  essential  to  the  individual 
and  societal  interest  in  the  parolee's  rehabilitation. 

2.  Conditions  Limiting  Free  Speech  and  Assembly 

In  contrast  to  the  judicial  treatment  accorded  challenges  to  other 
parole  conditions,  cases  challenging  conditions  attempting  to  prohibit  or 
regulate  activities  protected  by  the  first  amendment  have  received  careful 
scrutiny.  Two  factors  account  for  this  difference  in  treatment.  First, 
conditions  regulating  speech  or  participation  in  public  assembly  are  not 
imposed  as  a  matter  of  course ;  ^^^  they  are  drafted  on  an  individual 
basis,  usually  for  parolees  whose  convictions  were  connected  with  politi- 
cal activity.'^  Such  persons  have  been  more  likely  to  challenge  per- 
ceived restrictions  on  their  freedom  of  speech.  Secondly,  increased 
federal  court  scrutiny  of  claims  of  first  amendment  infringements  made 
by  those  currently  incarcerated  "^*  has  prompted  examination  of  similar 
claims  by  parolees. 

Recent  decisions  dealing  with  restrictions  of  speech,  expression,  or 
assembly  have  focused  first  on  the  justification  for  restrictions,"^^  what- 
ever their  nature,  and  then  on  the  precision  required  in  drafting  those 
conditions.  Courts  have  applied  several  standards  in  testing  justifi- 
cations for  such  conditions.  One  is  the  determination  whether  the 
restriction  protects  the  parolee  from  his  own  irresponsibility  and  thus 
reasonably  effectuates  the  rehabilitative  function  of  parole.^®^  The  most 
recent  and  most  persuasive  parole  decisions  indicate  that  a  mere  asser- 
tion of  a  rational  connection  to  the  rehabilitative  goal  will  not  suffice  to 
validate  a  speech  restriction.  In  Sohell  v.  Reed  '^'^  the  district  court 
enjoined  the  United  States  Board  of  Parole  from  preventing,  or  from 
withholding  future  permission  for,  a  parolee's  participation  in  peaceful, 
political  demonstrations,  or  his  making  speeches  of  a  political  nature, 
unless  the  Board  could  demonstrate  a  clear  and  compelling  necessity  to 
do  so.^^^    The  court  specifically  took  the  Board  to  task  for  its  attempt  to 

261  Although  the  decision  in  Sobell  v.  Reed,  327  F.  Supp.  1294  (S.D.N.Y.  1971), 
rested  on  first  amendment  grounds  and  applied  only  to  that  case,  it  did  proscribe  a 
prior-permission  system  for  travel  for  speaking  purposes.    Id.  at  1306. 

^^^  See  Arluke,  supra  note  191,  at  272-73.  Association  with  "undesirable"  indi- 
viduals and  engaging  in  certain  correspondence,  both  of  which  fall  within  the  purview 
of  first  amendment  protection,  are,  however,  commonly  regulated  by  standard  condi- 
tions.   Id. 

263  £.£,.^  /„  re  Mannino,  14  Cal.  App.  3d  953,  92  Cal.  Rptr.  880   (1971). 

2^*  E.g.,  Jackson  v.  Godwin,  400  F.2d  529  (5th  Cir.  1968). 

265  Cf.  F.  Cohen,  supra  note  29,  at  42. 

266  5"^^  People  v.  King,  267  Cal.  App.  2d  814,  73  Cal.  Rptr.  440  (1968)  (proba- 
tion condition  prohibiting  participation  in  political  demonstration  held  reasonable 
where  probationer  had  been  convicted  of  assaulting  a  police  officer  during  a  demon- 
stration) ;  People  v.  Osslo,  50  Cal.  2d  75,  103,  323  P.2d  397,  412-13,  cert,  denied, 
357  U.S.  907  (1958). 

267  327  F.  Supp.  1294  (S.D.N.Y.  1971). 

268  5-^^  Fortune  Society  v.  McGinnes,  319  F.  Supp.  901,  905  (S.D.N.Y.  1970). 
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justify  denial  of  permission  on  the  basis  of  "the  shibboleth  of  'rehabili- 
tation.' "  ^^^  In  the  court's  words,  the  Board  was  not  permitted  to  deny 
the  exercise  of  first  amendment  rights,  "except  upon  a  showing  that  such 
prevention  or  withholding  of  permission  is  necessary  to  safeguard 
against  specific,  concretely  described  and  highly  likely  dangers  of  mis- 
conduct by  plaintiff  himself."  "'" 

A  second  standard  applied  by  the  courts  is  that  of  requiring  the 
parole  authority  to  demonstrate  a  "clear  and  present  danger"  of  sub- 
stantial evil  that  would  result  without  the  proposed  restriction. ^^^  This 
test  originated  in  cases  involving  prisoners  ^^~  in  which  the  hypothesized 
evil  was  danger  to  prison  security  or  discipline.  The  Sohell  court 
acknowledged  that,  "[wjhile  there  are  differences  between  prisoners  and 
parolees  (or  released  persons  like  Sobell),  there  are  none  that  diminish 
the  protections  enjoyed  by  the  latter  under  the  First  Amendment."  ^"^^  In 
fact,  the  differences  that  exist  suggest  expanded  rights  for  those  outside 
the  prison  walls. 

The  "clear  and  present  danger"  test  sharpens  the  difference  between 
restrictions  placed  on  parolees  and  analogous  restrictions  imposed  on 
those  actually  incarcerated.  The  most  frequently  voiced  justification 
for  prison  rules  limiting  freedom  of  expression,  the  danger  of  a  de- 
terioration of  institutional  discipline  if  certain  types  of  speech  and  asso- 
ciation are  left  unregulated,^^*  is  obviously  inapplicable  to  parolees.  The 
"clear  and  present  danger"  to  society  posed  by  a  parolee's  exercise  of 
first  amendment  liberties  is  exactly  that  posed  by  the  same  speech  of  any 
other  citizen.^^^  The  only  different  danger  would  be  that  pertaining 
to  the  rehabilitation  of  the  parolee,  and,  as  Sobell  suggests,  the  prob- 
ability of  such  danger  should  be  strongly  supported  before  it  can 
override  first  amendment  interests. 

269 

Finally,   there   is   the   shibboleth   of   "rehabilitation."     The   word    is,   of 
course,  from  the  domain  of  what  ought  to  be  the  Parole  Board's  professional 
competence.     But  it  has — at  best,  on  the  present  empty  record — no  content. 
Totalitarian  ideologies  we  profess  to  hate  have  styled  as  "rehabilitation"  the 
process  of  molding  the  unorthodox  mind  to  the  shape  of  prevailing  dogma. 
Nothing  in  what  the  Board  submits  contains  any  explicit  suggestion  of  that 
sort,  and  the  court  infers  no  such  alien  premise. 
327  F.  Supp.  at  1305  (footnotes  omitte'd). 
270  Id.  at  1306. 
2"Hyland  v.  Procunier,  311  F.  Supp.  749,  750  (N.D.  Cal.  1970). 

272  Long  V.  Parker,  390  F.2d  816.  822  (3d  Cir.  1968)  ;  Fortune  Society  v. 
McGinnes,  319  F.  Supp.  901,  904  (S.D.N.Y.  1970);  see  Palmigiano  v.  Travisono 
317  F.  Supp.  776  (D.R.I.  1970). 

273  327  F.  Supp.  at  1304 

274  £.p.,  Jackson  v.  Godwin,  400  F.2d  529  (5th  Cir.  1968)  ;  Fulwood  v.  Clemmer 
206  F.  Supp.  370  (D.D.C.  1962). 

275  5,^/  see  Hyland  v.  Procunier,  311  F.  Supp.  749,  750  (N.D.  Cal.  1970).  The 
state  parole  board  attempted  to  justify  denial  of  permission  to  address  public  gather- 
ings on  the  need  to  maintain  order  within  prison.  The  parolee  planned  to  address  a 
college  audience  on  conditions  at  the  Soledad  State  Correctional  Center.  Although 
the  court  held  that  the  slate  failed  to  substantiate  its  claim  of  a  serious  and  imminent 
danger  of  a  disintegration  of  prison  discipline,  the  case  suggests  that  the  activities  of 
the  parolee  may,  under  certain  circumstances,  bear  a  relation  to  the  maintenance  of 
prison  discipline. 
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Even  courts  that  approve  a  given  condition  restricting  first  amend- 
ment rights  on  the  ground  that  it  serves  either  a  specific  rehabifitative 
purpose  or  that  it  guards  against  a  "clear  and  present  danger"  may 
nevertheless  feel  compelled  to  modify  the  condition,  if  they  find  it  over- 
broad.^^® "It  has  become  axiomatic  that '  [p]  recision  of  regulation  must 
be  the  touchstone  in  an  area  so  closely  touching  our  most  precious  free- 
doms.' "  ^^'  This  is  the  substance  of  the  overbreadth  doctrine.  The 
principle  of  the  overbreadth  doctrine  was  repeatedly  relied  upon  by  the 
Warren  Court  in  treating  first  amendment  freedoms : 

[A]  governmental  purpose  to  control  or  prevent  activities 
constitutionally  subject  to  state  regulation  may  not  be  achieved 
by  means  which  sweep  unnecessarily  broadly  and  thereby  in- 
vade the  area  of  protected  freedoms.^^* 

In  order  to  determine  whether  a  regulation,  or  parole  condition,  sweeps 
unnecessarily,  and  therefore  unconstitutionally,  broadly,  assuming  the 
existence  of  a  substantial  government  interest  in  some  regulation  only 
incidentally  touching  first  amendment  rights,  a  court  must  first  inquire 
into  the  means  of  regulation  chosen;  it  must  explore  whether  less 
infringing  means  exist.^^^ 

The  adjudication  of  first  amendment  rights,  as  most  other  consti- 
tutional adjudications  in  the  area  of  individual  rights, ^^  is  essentially  a 
balancing  of  interests.  DiflFerent  tests  are  articulated,  but,  stripped  of 
verbal  embellishments,  they  usually  reflect  only  a  perceived  importance 
or  non-importance  of  the  right  at  stake.  Often  the  manner  of  formula- 
tion of  the  test  confuses  what  is  at  stake,  allows  unwarranted  judicial 
subjectivism,  and  leads  to  unsatisfactory  and  conflicting  results.  This, 
perhaps,  succinctly  summarizes  the  history  of  the  "clear  and  present 

i^^See  In  re  Mannino,  14  Cal.  App.  3d  953,  92  Cal.  Rptr.  880  (1971)  (probation 
condition  prohibiting  membership  in  political  groups  modified  to  prohibit  only  active 
participation  in  demonstrations  sponsored  by  organizations  whose  activities  were 
prone  toward  violence). 

277  United  States  v.  Robel,  389  U.S.  258,  265  (1967)  (quoting  NAACP  v. 
Button,  371  U.S.  415,  438  (1963)).  For  a  discussion  of  overbreadth,  see  Note,  The 
First  Amendment  Overbreadth  Doctrine,  83  Harv.  L.  Rev.  844  (1970)  ;  Note,  Less 
Drastic  Means  and  the  First  Amendment,  78  Yale  LJ.  464  (1969)  ;  Note,  The 
Void -For -Vagueness  Doctrine  in  the  Supreme  Court,  109  U.  Pa.  L.  Rev.  67  (1960). 
278ZwickIer  v.  Koota,  389  U.S.  241,  250  (1967)  (quoting  NAACP  v.  Alabama, 
Z77  U.S.  288,  307  (1964)). 

^^^  See,  e.g..  Aptheker  v.  Secretary  of  State,  378  U.S.  500,  512-14  (1964)  ;  Shelton 
V.  Tucker,  364  U.S.  479  (1960).    The  Shelton  Court  viewed  the  issue  as  follows: 
In  a  series  of  decisions  this  Court  has  held  that,  even  though  the  gov- 
ernmental   purpose    be    legitimate    and    substantial,    that    purpose    cannot    be 
pursued  by  means  that  broadly  stifle  fundamental  personal  liberties  when  the 
end  can  be  more  narrowly  achieved.     The  breadth  of  legislative  abridgement 
must  be  viewed  in  the  light  of  less  drastic  means  for  achieving  the  same  basic 
purpose. 
364  U.S.  at  488  (footnotes  omitted),  quoted  in  part  in  Keyishian  v.  Board  of  Regents, 
385  U.S.  589,  609  (1967). 

280  See  text  accompanying  notes  100-06  supra. 
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danger"  test  in  the  first  amendment  area.^*^^  One  commentator  has 
suggested  that  the  test  has  evolved,  and  will  have  its  greatest  use,  as  an 
expression  of  the  overbreadth  doctrine,  or,  in  his  terms,  "the  test  of 
immediate  nexus."  ^^~  But,  whatever  the  principle  is  called,  a  weighing 
of  interests  attaches  to  the  process :  overbreadth  signifies  that  the  weight 
of  the  governmental  interest  in  the  chosen  means  is  governed  by  the 
availability  and  effectiveness  of  less  drastic  means  to  achieve  the  same 
goal.  This  process  is  as  important  in  reviewing  the  constitutionality  of 
restrictions  on  the  first  amendment  rights  of  parolees  as  it  is  elsewhere. 
Further  cases  involving  parole  conditions  may  be  expected  to  follow 
Supreme  Court  pronouncements  requiring  that  state  regulations  and 
restrictions  on  speech  or  assembly  be  so  framed  as  to  impose  limitations 
only  to  the  extent  necessary  to  effectuate  the  justifiable  governmental 
interest. 

In  re  Mannino,-^^  although  an  easy  case  to  decide  because  of  the 
extremely  harsh  conditions  imposed,  is  illustrative  of  the  application  of 
the  overbreadth  doctrine  to  parole  conditions.  Mannino  involved  pro- 
bation conditions,  but  it  is  equally  applicable  to  parole  conditions. 
Mannino  had  been  convicted  of  assault  after  an  incident  that  occurred 
in  a  "highly  charged  emotional  atmosphere"  during  a  demonstration  at 
the  College  of  San  Mateo.^*'*  Probation  was  granted,  but  with  very 
confining  conditions. ^^'^  On  a  habeas  petition,  the  court  invalidated  a 
number  of  the  conditions.  One  condition  prohibited  active  or  passive 
membership  in  any  political  organization  on  or  off  campus  that  advocates 
any  form  of  protest  of  existing  conditions.  The  court  held  this  condition 
invalid  for  prohibiting  passive  membership.  Without  defining  just  how 
far  the  conditions  could  extend,  the  court  did  indicate  that  restrictions 
would  have  to  be  related  to  the  crime  committed.^^^  Other  probation 
conditions  that  had  been  imposed  prohibited  the  petitioner  from  writing 
for  any  publication  or  speaking  for  any  organization.  These  were  held 
overbroad,  since  the  court  could  fathom  no  way  in  which  speech  un- 
related to  an  actual  political  demonstration  would  promote  recid- 
ivism.^^^  Finally,  the  court  did  uphold  a  proscription  of  active  par- 
ticipation in  political  demonstrations : 

It  suffices  to  state  that  the  restraint  on  petitioner's  freedom 
from  prohibiting  his  active  participation  in  demonstrations 
reasonably  relates  to  his  reformation  and  rehabilitation;  that 
the  value  accruing  to  the  public  from  the  imposition  of  such 
conditions  outweighs  the  resulting  impairment  of  constitu- 

281  See  Strong,  Fijty  Years  of  "Clear  and  Present  Danger":  From   Schenck  to 
Brandenberg — And  Beyond,  1969  S.  Ct.  Rev.  41. 
282 /rf.  76-77. 

283  14  Cal.  App.  3d  953,  92  Cal.  Rptr.  880  (1971). 

284  Id,  at  962,  92  Cal.  Rptr.  at  885. 

285  See  id.  at  957  n.2.  92  Cal.  Rptr.  at  881  n.2. 

286  Id.  at  964,  92  Cal.  Rptr.  at  886. 

287  Id.  at  965,  92  Cal.  Rp,tr.  at  887. 
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tional  rights;  and  that  the  narrow  restriction,  to  circum- 
stances which  are  apt  to  become  emotionally  charged,  is  an 
alternative  which  correlates  closely  with  the  purposes  to  be 
served  by  probation.^^^ 

Sohell,  too,  was  essentially  an  overbreadth  case,  although  the  court 
did  not  explain  it  in  exactly  that  way.  There,  as  in  Maiinino,  the  con- 
ditions were  not  precisely  enough  drawn. 

Judicial  evaluation  of  the  competing  interests  in  the  area  of  speech 
restriction  has  highlighted  the  difficulties  in  structuring  the  adminis- 
tration of  parole  conditions  so  that  abuses  of  discretion  are  avoided. 
In  Hyland  v.  Procimier,^^^  the  court  invalidated  a  condition  requiring 
the  parolee  to  obtain  permission  before  attending  public  gatherings,  al- 
though Sobell  upheld  a  similar  condition,  albeit  premised  on  the  parole 
authority's  ability  to  demonstrate  "specific,  concretely  described  and 
highly  likely  dangers  of  misconduct  by  [the  parolee]  himself."  ^^ 
Assuming  the  power  of  the  state  to  regulate  such  activity,  it  appears  that 
the  Hyland  solution  errs  in  depriving  the  parole  authority  of  means  to 
effectuate  legitimate  state  interests.  The  Sobell  solution,  while  ad- 
mittedly not  foreclosing  the  possibility  of  future  abuse,  strikes  a  more 
satisfactory  equilibrium  by  informing  parole  authorities  exactly  what  is 
expected  and  required  of  them  and  in  setting  standards  against  which 
the  exercise  of  discretion  will  be  judicially  tested. 

3.  Extradition 

Extradition  is  the  normal  mechanism  through  which  persons  con- 
victed of  or  indicted  for  criminal  activity  are  removed  from  one  state, 
the  asylum  state,  to  a  second  state,  the  demanding  state.  Underlying 
extradition  is  the  constitutional  requirement: 

A  Person  charged  in  any  State  with  Treason,  Felony,  or 
other  Crime,  who  shall  flee  from  Justice,  and  be  found  in 
another  State,  shall  on  demand  of  the  executive  Authority  of 
the  State  from  which  he  fled,  be  delivered  up,  to  be  removed 
to  the  State  having  Jurisdiction  of  the  Crime.^^^ 

The  constitutional  prescription  has  been  further  amplified  by  a  federal 
statute  requiring  that  the  executive  authority  of  the  demanding  state 
produce  a  copy  of  the  indictment  or  charging  affidavit  upon  which 
extradition  is  founded,^"^  and  an  additional  provision  apportioning  the 
costs  of  apprehension  and  extradition.^"^    These  procedures  are  seem- 

288  /J.  at  968,  92  Cal.  Rptr.  at  889. 

289  311  F.  Supp.  749  (N.D.  Cal.  1970). 

290  327  F.  Supp.  at  1306. 

291  U.S.  Const,  art.  IV,  §2. 

292  18  U.S.C.  §3182  (1970). 
293/,/.  §3195. 
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ingly  abrogated,  however,  when  a  parolee  is  extradited  through  the 
Interstate  Compact  for  Supervision  of  Parolees  and  Probationers,''^^'*  or 
through  the  individual  parolee's  agreement  to  waive  extradition,  a 
standard  condition  in  the  majority  of  jurisdictions."^' 

The  Interstate  Compact  is  unique  in  two  aspects.  First,  under 
certain  circumstances,^^^  a  state  (termed  the  "sending"  state  by  the 
Compact)  may  allow  a  parolee  to  reside  in  and  be  supervised  by  another 
state  (the  "receiving"  state)  for  the  term  of  his  parole.^^^  Secondly,  in 
apparent  contradiction  of  the  constitutional  and  statutory  requirements, 
the  Interstate  Compact  allows  the  sending  state  to  retake  the  parolee 
merely  by  establishing  the  authority  of  the  judicial  or  administrative 
officer  performing  the  retaking  and  the  identity  of  the  parolee.  The 
Compact  provides  an  express  waiver  of  all  other  legal  requirements  of 
extradition : 

All  legal  requirements  to  obtain  extradition  of  fugitives  from 
justice  are  hereby  expressly  waived  on  the  part  of  states  party 
hereto,  as  to  [any  person  on  parole  or  probation]. ^^* 

The  Compact  has  successfully  withstood  challenge  to  its  apparent 
dilution  of  federally  specified  procedure.  Approval  of  the  Compact  is 
premised  on  assumptions  about  the  purpose  of  the  Extradition  Clause 
and  federal  legislation  pursuant  thereto.  The  clause  and  legislation  are 
held  to  be  directed  primarily  at  the  adjustment  of  interstate  relation- 
ships,^^^  specifically  for  securing  to  the  demanding  state  the  cooperation 
of  other  states  in  the  apprehension  and  return  of  fugitives. ^''^  Since  the 
purpose  of  extradition  is  securing  rights  or  protecting  interests  of 
political  entities,  without  conferring  ancillary  rights  on  the  individual, 
the  asylum  state  may,  through  adoption  of  the  Compact,  require  its 
executive  to  extradite  on  terms  less  demanding  than  those  that  would 
obtain  in  the  absence  of  the  Compact.  In  short,  constitutional  and 
federal  statutory  requirements  compel  extradition  only  as  a  matter  of 
interstate  relations,  but,  despite  seemingly  procedural  language,  do  not 

294  The  Interstate  Compact  has  been  adopted  by  all  states.  Council  of  State 
Governments,  Interstate  Compacts  1783-1966,  at  83  (1966).  For  specific  provisions 
of  the  compact,  see,  e.g.,  N.Y.  Correc.  Law  §224  (McKinney  1968). 

295  See  Arluke,  supra  note  191,  at  272-73. 

296  Two  situations  are  within  the  coverage  of  the  Interstate  Compact :  first, 
reception  by  the  receiving  state  is  mandatory  if  the  parolee  was  a  resident  of  the 
receiving  state  prior  to  the  commission  of  the  offense  for  which  he  is  now  on  parole ; 
secondly,  reception  is  predicated  upon  the  consent  of  the  receiving  state  in  all  other 
cases. 

297  The  supervision  and  standards  governing  the  parolee  are  those  of  the  receiving 
state.  Thus,  it  would  seem  that  the  parolee  might  exercise  a  considerable  power 
over  his  parole  conditions  through  choice  of  his  receiving  state.  Given  the  wide 
disparity  among  state  conditions,  such  choice  could  materially  affect  the  nature  of 
his  parole. 

298  N.Y.  Correc.  Law  §224(3)    (McKinney  1968). 

"^^^See,  e.g.,  Woods  v.  State,  264  Ala.  315,  87  So.  2d  633  (1956). 
sooner,  e.g.,  Johnson  v.  Buie,  312  F.  Supp.  1349  (W.D.  Mo.  1970). 
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mandate  any  specific  procedure.     The  asylum  state  is  free  to  agree  to  a 
less  rigorous  procedure  so  long  as  extradition  is  effected.^"^ 

The  Interstate  Compact  also  operates  to  narrow  appreciably  the 
scope  of  review  of  decisions  of  asylum  state  courts  in  habeas  petitions 
brought  by  parolees.  If  extradition  is  effected  under  the  constitutional 
clause  and  applicable  federal  statutes,  there  is  no  disagreement  that  the 
parolee  would  be  entitled  to  raise  the  issues  of  the  formal  requirements 
of  the  extradition  papers,  of  whether  he  is  charged  with  a  crime  or  a 
violation  of  parole  conditions  in  the  demanding  state,  of  whether  he  is 
a  fugitive  from  the  demanding  state,  and  of  whether  he  was  actually  in 
the  demanding  state  at  the  time  of  the  alleged  crime  or  violation.^^ 
Under  the  Interstate  Compact,  however,  the  parolee  is  limited  to  chal- 
leno-ine  onlv  the  elements  required  by  the  Compact — the  authority  of 
the  official  performing  the  retakmg  and  the  identity  of  the  parolee. 
The  limitation  is  buttressed  by  an  explicit  statutory  provision : 

The  decision  of  the  sending  state  to  retake  a  person  on  pro- 
bation or  parole  shall  be  conclusive  upon  and  not  reviewable 
within  the  receiving  state  .    .    .    .^*^ 

Thus,  whatever  the  scope  of  challenge  available  to  the  non-parolee  under 
federal  extradition  procedure,  it  is  appreciably  greater  than  the  narrow 
and  limited  relief  available  to  the  parolee  according  to  the  terms  of  the 
Interstate  Compact. 

4.  Searches,  Seizures,  and  Parole  "Visitations" 

Parolees  have  been  accorded  varying  degrees  of  protection  from 
unreasonable  searches  and  seizures.  A  few  courts  have  attributed  to 
parolees  the  same  fourth  amendment  protection  enjoyed  by  other  citi- 

ZOi  See  eg  United  States  ex  rcl.  Simmons  v.  Lohman,  228  F.2d  824  (7th  Cir. 
1955)  •  Ex'parte  Tenner,  20  Cal.  2d  670,  128  P.2d  338  (1942)  ;  State  ex  rel.  Morris 
V  Tahash  262  Minn.  562,  115  N.W.2d  676  (1962);  Pierce  v.  Smith,  31  Wash.  2d 
52,  195  P.2d  112,  cert,  denied,  335  U.S.  834  (1948). 

3025^^^  e.g,^  Commonwealth  ex  rel.  Banks  v.  Hendrick,  430  Pa.  575,  243  A.2d 
438  (1964).'  For  further  discussion  of  the  traditional,  narrow  view  of  proper  subjects 
of  inquiry  on  federal  extradition  habeas  petitions  and  the  somewhat  unclear  effect  of 
later  federal  cases  on  that  standard,  see  Comment,  Extradition  Habeas  Corpus,  74 
Yale  L.J.  78  (1968).  What  the  proper  scope  of  inquiry  upon  extradition  encom- 
passes is  not  crucial  to  the  analysis  presented  here,  for  it  is  apparent  that  the  scope 
under  the  Interstate  Compact  is  less  than  even  the  minimal  standards  applicable  when 
constitutional  and  statutory  procedure  is  utilized. 

3035^^^  e.g.  Pierce  v.  Smith,  31  Wash.  2d  52,  195  P.2d  112,  cert,  denied,  335 
U.S.  834  (1948).' 

And  if  a  state  has  elected  to  follow  the  federal  procedure  and  claim  the 
constitutional  guarantee,  the  fugitive  of  course  has  the  right  to  insist,  on 
habeas  corpus,  that  the  procedure  conform  to  the  federal  law.  Similarly  the 
parolee  detained  under  the  interstate  compact  has  the  right  to  complain,  by 
means  of  habeas  corpus,  if  that  law  is  not  complied  with  by  the  authorities. 
Id  at  58  195  P.2d  at  116  (quoting  Ex  parte  Tenner,  20  Cal.  2d  670,  678,  128  P.2d 
338,  343  (1942)). 

304  N.Y.  CoRREC.  Law  §224(3)   (McKinney  1968). 
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zens.  ^°^  Other  courts  have  denied  the  full  panoply  of  fourth  amend- 
ment protections,  usually  on  one  of  two  grounds :  first,  waivers  executed 
by  parolees  as  a  component  of  parole  conditions,  and,  second,  judicial 
adoption  of  a  parole  theory  defining  the  legal  status  of  the  parolee  as 
somehow  less  deserving  of  constitutional  protection  than  other  citizens. 
This  section  will  look  first  at  restrictive  judicial  approaches  to  parolees' 
fourth  amendment  rights  under  theories  unrelated  to  any  waiver,  and 
then  under  theories  relying  on  a  waiver.  It  will  next  separately  treat 
visitations  and  searches  executed  pursuant  to  a  release  condition  waiver. 
Visitations  are  defined  as  interviews  within  the  parolee's  home.  At  a 
visitation  the  parole  officer  is  permitted  to  observe  the  immediate  sur- 
roundings in  the  meeting  room,  but  is  not  permitted  to  generally  inspect 
the  residence  or  the  parolee's  belongings.  A  search,  on  the  other  hand, 
encompasses  a  probing  inspection  of  the  parolee's  residence  and  effects. 

a.  The  Custody  Theory  and  Control  of  Police  Abuse 

Judicial  limitation  of  the  fourth  amendment  rights  of  parolees 
through  acceptance  of  a  theory  of  parole  according  the  parolee  only 
diluted  fourth  amendment  protection  is  illustrated  by  a  line  of  California 
decisions.  In  People  v.  Denne  ^"^  the  court  implied  that  parolees  were 
under  a  lesser  degree  of  fourth  amendment  protection  than  ordinary 
citizens,  and  in  People  v.  Hernandez  ^'^'^  the  court  made  explicit  the 
rationale  for  the  Denne  dictum.  Because  prison  authorities  may  sub- 
ject those  in  custody  to  surveillance  as  intense  as  security  requires  and 
because  a  parolee  remains  in  the  state's  custody,  "the  [parole]  authori- 
ties may  subject  [the  parolee],  his  home  and  his  effects  to  such  constant 
or  occasional  inspection  and  search  as  may  seem  advisable  to  them."  ^^^ 
Adoption  of  the  custody  theory  leaves  the  parolee  no  right  to  demand 
that  searches  by  the  parole  officer  be  conditioned  on  the  traditional  pre- 
requisites of  probable  cause  or  consent,  and  prevents  any  balancing  of 
interests.  The  Hernandez  rationale  limits  the  authority  of  the  parole 
officer  only  by  the  requirement  that  searches  not  be  employed  solely  for 
the  purpose  of  harassing  the  parolee. ^''^  This  Comment  has  already 
criticized  the  theoretical  basis  of  the  custody  rationale.  In  addition, 
practical  problems  in  the  specific  context  of  the  assertion  of  fourth 
amendment  rights  have  arisen. 

305  Brown  v.  Kearney,  355  F.2d  199,  200  (5th  Cir.  1966)  (per  curiam)  (dictum)  ; 
United  States  v.  Lewis,  274  F.  Supp.  184,  190  (S.D.N.Y.  1967). 

306  141  Cal.  App.  2d  499,  297  P.2d  451  (1956). 

307  229  Cal.  App.  2d  143,  40  Cal.  Rptr.  100  (1964),  cert,  denied,  381  U.S.  953 
(1965). 

308  Id.  at  150,  40  Cal.  Rptr.  at  104. 

309  5"^^  United  States  ex  rel.  Randazzo  v.  Follette,  282  F.  Supp.  10,  13  (S.D.N.Y. 
1968),  aff'd  on  other  grounds,  418  F.2d  1319  (2d  Cir.  1969),  cert,  denied,  402  U.S. 
984  (1971)  ("Such  a  search  could  become  'unreasonable'  only  if  made  too  often  .  .  . 
or  for  other  reasons  establishing  arbitrary  or  oppressive  conduct  by  the  parole 
officer."). 
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Cases  of  cooperation  between  parole  agents  and  other  law  enforce- 
ment authorities  illustrate  the  problematical  nature  of  the  application  of 
both  custody  and  waiver  rationales.  The  paradigmatic  situation  has 
involved  police  receipt  of  information  that  a  suspect  is  a  parolee  and 
enlistment  of  a  parole  officer  to  conduct  or  assist  in  a  search.  The 
problem  of  deciding  whether  to  admit  evidence  produced  by  these 
searches  has  prodded  the  courts  to  formulate  a  corollary  to  the 
Hernandez  rationale :  because  the  parole  officer's  broad  power  to  search 
derives  from  the  statutory  authority  to  supervise  parolees,  any  search 
directly  related  to  the  exercise  of  that  supervisory  authority  is  reason- 
able in  terms  of  the  fourth  amendment ;  "''^^  if  the  exercise  of  authority  is 
solely  a  means  by  which  the  police  may  avoid  the  normal  fourth  amend- 
ment requirements,  however,  the  search  will  be  deemed  unreasonable. 
The  test  has  the  seeming  virtue  of  placing  a  check  on  police  misconduct 
by  applying  the  exclusionary  rule  at  any  later  criminal  prosecution  if  the 
search  is  conducted  by  the  parole  officer  for  the  police,  while  leaving 
the  parole  officer  free  to  carry  out  his  legitimate  responsibilities.  Yet,  in 
attempting  to  pursue  both  goals,  the  test  contains  a  latent  malleability, 
which  is  readily  employed  according  to  the  predelictions  of  any  given 
court,  as  two  cases  with  very  similar  factual  settings  illustrate. 

In  People  v.  Thompson,^^^  the  defendant,  a  parolee,  was  arrested 
on  charges  of  kidnapping,  assault,  and  robbery.  A  special  parole  agent, 
working  with  the  local  police  on  an  unrelated  matter,  was  informed  that 
the  defendant  was  a  parolee.  On  the  day  following  the  arrest,  the  agent 
made  a  search  of  the  defendant's  hotel  room  and  found  a  bullet  casing 
later  introduced  at  trial.  Holding  the  evidence  properly  admitted,  the 
court  concluded  that  the  parole  officer,  in  his  search  for  weapons  or 
other  evidence  of  a  parole  violation,  was  acting  on  behalf  of  the  parole 
authority  and  pursuant  to  its  rules. 

In  People  v.  Coffnwn,^^^  the  police  requested  that  defendant's  parole 
officer  accompany  them  in  a  search  of  the  parolee's  apartment.  The 
parole  officer  led  the  search  and  the  stolen  goods  discovered  were  held  in- 
admissible at  the  subsequent  trial.  Thompson  was  distinguished,  in 
part,  because  the  Coffman  search  was  conducted  at  the  desire  and  re- 
quest of  the  police.  Moreover,  the  purpose  of  the  parole  agent's  presence 
and  the  relation  of  that  purpose  to  the  goals  of  parole  were  quite  dif- 
ferently perceived  in  Coffman: 

^1^^  Compare  the  cases  discussed  at  text  accompanying  notes  311-16  infra.  Here, 
the  theory  is  that  because  parole  conditions  uniformly  require  that  the  parolee  obey 
the  law,  and  because  the  parole  officer  is  charged  with  enforcement  of  that  condition, 
the  danger  of  the  police  using  the  parole  officer  to  avoid  the  warrant  requirement  is 
minimized  when  the  parole  officer's  participation  is  substantial  and  his  goal  is  the 
enforcement  of  a  specific  parole  condition.  E.g..  United  Stales  ex  rel.  Santos  v.  New 
York  State  Bd.  of  Parole,  441  F.2d  1216  (2d  Cir.  1971). 

311252  Cal.  App.  2d  76,  60  Cal.  Rptr.  203  (1967),  cert,  denied,  392  U.S.  930 
(1968). 

312  2  Cal.  App.  3d  681,  82  Cal.  Rptr.  782  (1969). 
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The  parole  agent's  physical  presence,  even  his  nominal 
conduct  of  the  physical  acts  of  search,  does  not  signalize  valid- 
ity. The  purpose  of  the  search,  not  the  physical  presence  of  a 
parole  agent,  is  the  vital  element  .... 

.  .  .  The  parole  agent  was  not  engaged  in  administering 
his  supervisorial  function.  He  had  not  instigated  the  search 
nor  evinced  any  official  interest  in  it  except  in  his  role  as  a 
"front"  for  the  police.^^^ 

Yet  there  are  other,  equally  relevant  considerations  in  both  cases 
that,  if  emphasized,  could  have  changed  the  results.  The  Coffman  court 
could  have  concluded  that  because  commission  of  a  new  crime  is  auto- 
matically a  violation  of  parole,  the  search  by  the  parole  officer  was  a 
proper  exercise  of  his  authority.'^^^  Similarly,  in  Thompson  the  court 
easily  might  have  concluded  that  but  for  the  information  received  from 
the  police,  the  search  would  not  have  been  made.  In  fact,  one  could 
maintain  that  the  contention  that  the  fruits  of  the  search  were  intended 
for  parole  purposes  was  contradicted  when  the  evidence  was  turned  over 
to  the  police.  In  short,  because  the  operative  facts  in  situations  in- 
volving cooperation  between  police  and  parole  authorities  are  numerous 
and  capable  of  being  accorded  whatever  weight  a  given  court  desires, 
courts  are  able  to  place  the  facts  within  or  without  the  boundaries  of 
constitutional  conduct  as  determined  by  the  authority  of  the  parole 
officer.  This  latent  defect,  when  combined  with  the  ready  opportunity 
for  the  police  to  shape  the  facts,^^^  renders  the  Hernandez  corollary 
seriously  deficient  in  controlling  police  misconduct  and  protecting  the 
parolee.^'" 

Thus,  even  if  the  custody  theory  is  retained,  the  Hernandez 
rationale  and  its  corollary  are  inadequate.  One  resolution  might  be  to 
make  the  evidence  seized  in  performance  of  the  parole  officer's  duties 
available  only  for  parole  revocation  and  not  for  a  new  prosecution. 
Such  a  policy  starts  with  the  virtue  of  theoretical  consistency.  If  the 
purpose  of  the  search  is  to  enforce  parole  conditions,  and  not  to  serve  as 
a  substitute  for  a  search  by  police  investigating  crime,  then  the  conse- 
quence of  the  search  should  reflect  this  purpose;  the  effect  of  parole 
revocation  is  a  proper  consequence  of  such  a  purpose,  while  a  new  con- 
viction is  not.  In  addition,  this  policy  has  the  practical  virtue  of  de- 
terring police  misconduct  to  some  extent,  since  new  convictions  will  not 
be  effectuated  by  using  the  parole  officer  as  a  stalking  horse. 

313  W.  at  688-89,  82  Cal.  Rptr.  at  786   (footnote  omitted). 

314  xjiis  argument  has  been  adopted  by  at  least  one  federal  court.  United  States 
ex  rel.  Randazzo  v.  Follette,  282  F.  Supp.  10  (S.D.N.Y.  1968),  aff'd  on  other  grounds, 
418  F.2d  1319  (2d  Cir.  1969),  cert,  denied,  402  U.S.  984  (1971). 

315  For  example,  by  having  the  parole  officer  search  alone. 

316  It  does  not,  of  coqrse,  even  meet  the  theoretical  objections  to  the  custody 
theory.    For  a  discussion  6f  tl^ese  problems,  see  text  accompanying  notes  29-84  supra. 
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To  accept  this  distinction  would  require  a  legal  rationale  for  ex- 
cluding evidence,  lawfully  procured  by  a  parole  officer,  from  a  new 
prosecution.^^''  Such  an  application  of  the  exclusionary  rule,  also,  might 
not  adequately  deter  improper  cooperation  between  police  and  parole 
officer;  it  might,  in  fact,  encourage  the  use  of  parole  revocation  as  a 
substitute  for  a  new  prosecution.  The  obvious  solution  to  this  remain- 
ing dilemma  is  to  give  protection  to  the  parolee  against  all  government 
officials  including  the  parole  officer.  The  exact  nature  of  the  protection 
that  should  be  afforded  the  parolee  is  discussed  below.^^^  It  is  sufficient 
at  this  juncture  to  conclude  that,  even  if  the  custody  theory  is  accepted, 
the  problem  of  police  abuse  provides  a  strong  reason  for  according 
parolees  fourth  amendment  protections  against  both  police  and  parole 
officers. 

b.  Waiver 

Conditions  in  release  agreements  have  been  held  to  constitute  con- 
sent to  a  search  of  the  parolee's  residence.  In  some  cases,  a  clear  and 
specific  consent  has  been  required.^^*  In  others,  a  consent  to  search  has 
been  implied  from  an  agreement.'^^    In  United  States  ex  rel.  Randazzo 

31''^  The  fact  of  initial  lawful  procurement  would  probably  serve  to  justify  use 
of  the  fruits  of  a  search  in  any  prosecution.  Two  theories  for  exclusion,  however, 
have  been  advanced  and  deserve  mention.  One  of  the  alternative  grounds  for  the 
holding  in  State  v.  Cullison,  173  N.W.2d  533  (Iowa),  cert,  denied,  398  U.S.  938 
(1970),  provides  a  basis  for  drawing  a  distinction  between  the  use  of  evidence  at  a 
parole  revocation  hearing  and  at  a  trial  for  a  new  offense.  The  court  held  that  intro- 
duction of  the  evidence  against  a  parolee  "might  well"  violate  the  requirements  of  the 
equal  protection  clause,  id.  at  538,  presumably  since  non-parolees  could  not  be  con- 
victed on  the  basis  of  such  evidence.  Although  the  court  did  not  discuss  the  issue, 
the  use  of  such  evidence  at  a  revocation  hearing  probably  would  not  violate  this 
constitutional  provision  because  a  non-parolee  would  never  face  such  a  proceeding. 
One  problem  with  the  theory  is  that  the  custody  theory  distinguishes  the  parolee  from 
the  non-parolee,  even  for  purposes  of  a  prosecution. 

Another  legal  theory  that  supports  the  application  of  the  exclusionary  rule  to 
one  type  of  proceeding  and  not  the  other  was  expounded  in  a  recent  case,  United  States 
V.  Hill,  447  F.2d  817  (7th  Cir.  1971),  dealing  with  the  use  of  the  exclusionary  rule 
in  probation  revocation  hearings.  The  dissent  argued  for  the  employment  of  the 
rule  on  the  ground  that,  quite  apart  from  the  purpose  of  deterring  illegal  police  conduct, 
one  of  the  primary  reasons  for  the  adoption  of  the  exclusionary  rule  in  Weeks  v. 
United  States,  232  U.S.  383  (1914),  was  to  maintain  the  integrity  of  the  judicial 
process  by  refusing  to  sanction  searches  that  fell  below  fourth  amendment  require- 
ments. Id.  at  820  (Fairchild,  J.,  dissenting)  ("The  philosophy  that  courts  must  not 
sanction  violations  of  constitutional  rights  is  as  evident  in  the  opinion  which  promul- 
gated the  exclusionary  rule  as  is  the  more  pragmatic  proposition  that  the  rule  will 
deter  the  police  from  such  activities."  (footnote  omitted)).  This  reasoning  would 
lead  to  the  application  of  the  exclusionary  rule  at  trials  for  new  crimes,  but  not 
necessarily  at  parole  revocation  hearings,  which  are  not  judicial  functions. 

31S  For  a  discussion  of  the  standards  that  apply,  see  text  accompanying  notes 
350-54  infra. 

319  People  V.  Sickler,  61  Misc.  2d  571,  573,  306  N.Y.S.2d  168,  170-71  (Dutchess 
County  Ct.  1969). 

320  £.^.^  United  States  ex  rel.  Randazzo  v.  Follette,  282  F.  Supp.  10  (S.D.N.Y. 
1968),  aff'd  on  other  grounds,  418  F.2d  1319  (2d  Cir.  1969),  cert,  denied,  402  U.S. 
984  (1971). 

While  the  agreement  does  not  specifically  state  that  consent  to  a  search 
is  given,  such  seems  to  me  the  clear  meaning  of  the  permission  in  the  agree- 
ment "to  visit  me  at  my  residence." 
Id.  at  15. 
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V.  Follette,^'^  the  sustaining  of  a  search  on  the  basis  of  a  waiver  agree- 
ment was  premised  on  the  parole  officer's  need  to  find  out  whether 
Randazzo  had  violated  parole  conditions  and  on  the  perceived  im- 
possibility of  effectively  supervising  parolees  if  searches  could  be  made 
only  with  probable  cause  and  a  search  warrant.^"^ 

These  cases  depart  from  prior  Supreme  Court  decisions  setting 
the  requisites  of  a  valid  waiver  of  fourth  amendment  protection.  As 
Bumper  v.  North  Carolina  ^'^  indicates,  if  circumstances  surrounding 
a  purported  consent  indicate  duress,  verbal  assent  by  the  consenting 
party  may  be  irrelevant.^^*  In  Bumper,  the  mere  assertion  of  possession 
of  a  warrant  was  held  illegally  coercive  despite  the  consenting  party's 
in-court  statement  that  "I  let  them  search  and  it  was  of  my  own  free 
will."  ^^^  In  the  parole  context,  the  consent  executed  as  a  condition  of 
parole  must  be  examined ;  next  the  consent  at  the  parolee's  residence 
must  be  considered.  Because  the  alternative  to  agreeing  to  the  pre- 
scribed conditions  is  continued  imprisonment,  consent  to  a  parole  con- 
dition permitting  visitations  or  broader  searches  cannot  be  considered 
freely  given.  Nor  can  any  consent  given  at  the  parolee's  residence  be 
characterized  as  untainted  by  duress  or  coercion,  since  the  alternative 
to  consent  may  be  parole  revocation  and  incarceration.  At  least  one 
case  has  applied  these  standards  to  a  parolee,  although  not  to  a  release 
agreement  waiver.^^"  While  the  Bumper  case  would  seem  to  require 
an  application  of  a  "free  and  intelligent"  standard,  as  will  be  explained 
in  the  following  section,  a  "clear  and  explicit"  waiver  in  the  release 
agreement  should  suffice  in  limited  circumstances. 

c.  Visitations,  Conditions,  and  Wyman  v.  James 

Many  jurisdictions  require  the  parolee  to  sign  a  release  agreement 
consenting  to  home  visitations  by  parole  authorities.^"^     The  constitu- 

321282  F.  Supp.  10  (S.D.N.Y.  1968). 

322  Jd.  at  15-16. 

323  391  U.S.  543  (1968). 

324  5^^  note  92  supra;  Channel  v.  United  States,  285  F.2d  217,  219  (9th  Cir. 
1960)  (search  without  warrant  lawful  only  "if  the  individual  freely  and  intelligently 
gives  his  unequivocal  and  specific  consent  to  the  search,  uncontaminated  by  any  duress 
or  coercion,  actual  or  implied")  ;  Judd  v.  United  States,  190  F.2d  649,  651  (DC.  Cir. 
1951). 

325  391  U.S.  at  556  (quoted  in  dissenting  opinion). 

326  United  States  v.  Lewis,  274  F.  Supp.  184,  187,  188  (S.D.N.Y.  1967). 

327  E.g.,  N.Y.  Official  Compilation  of  Codes,  Rules,  &  Regulations,  tit.  7,  ch.  1, 
§  1.15  (requiring  that  the  parolee  "permit  the  parole  officer  to  visit  him  at  his  resi- 
dence," and  providing  that  the  parolee  "consents  to  any  search  of  his  person,  his 
residence,  or  of  any  property  or  premises  under  his  control  which  the  Board  of 
Parole  or  any  of  its  representatives  may  see  fit  to  make  at  any  time  in  their  discre- 
tion") ;  see  Arluke,  supra  note  191,  at  272-73;  Parole:  A  Critique,  supra  note  29,  at 
737-38.  For  a  discussion  of  the  desirability  of  having  specific  consent  provisions 
written  into  release  agreements,  see  Holtzoff,  The  Power  of  Probation  and  Parole 
Officers  to  Search  and  Seice.  31  Fed.  Probation,  Dec.  1967,  at  7.  Judge  Holtzof? 
feels  that  such  explicit  conditions  would  amount  to  an  effective  waiver  of  fourth 
amendment  rights. 
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tionality  of  such  waivers  has  been  subjected  to  judicial  scrutiny,  usually 
in  the  context  of  parole  revocation  or  prosecutions  based  on  evidence 
seized  pursuant  to  a  waiver-based  search.  Whether  explicitly  consider- 
ing the  validity  of  the  waiver  or  simply  determining  the  admissibility  of 
seized  evidence,  courts  have  upheld  the  constitutionality  of  the 
waivers. 

The  Supreme  Court  has  upheld  the  constitutionality  of  home 
visitations  as  a  condition  for  receiving  welfare  benefits,  and  this  de- 
cision certainly  warrants  close  examination  in  deciding  the  constitution- 
ality of  both  parole  visitations  and  broader  searches  of  parolees'  homes. 
In  Wyman  v.  Jamcs^'^  the  Court  reasoned,  first,  that  visitations  are  not 
searches  within  the  meaning  of  the  fourth  amendment  ^^"^  and,  second, 
that  even  if  the  visitation  is  a  search,  it  is  not  forbidden  by  the  fourth 
amendment  because  it  is  not  "unreasonable."  ^^^ 

If  its  reasoning  is  accepted,  Wyman  would  be  applicable  to  the 
parole  visitation.  The  entirety  of  the  first  point  is  contained  in  the 
following  quotation : 

It  is  also  true  that  the  caseworker's  posture  in  the  home  visit  is 
perhaps,  in  a  sense,  both  rehabilitative  and  investigative.  But 
this  latter  aspect,  we  think,  is  given  too  broad  a  character  and 
far  more  emphasis  than  it  deserves  if  it  is  equated  with  a 
search  in  the  traditional  criminal  law  context.  We  note,  too, 
that  the  visitation  in  itself  is  not  forced  or  compelled,  and  that 
the  beneficiary's  denial  of  permission  is  not  a  criminal  act. 
If  consent  to  the  visitation  is  withheld,  no  visitation  takes 
place.  The  aid  then  never  begins  or  merely  ceases,  as  the  case 
may  be.  There  is  no  entry  of  the  home  and  there  is  no 
search  .^^^ 

Parole  visitations  have  the  same  dual  character,  being  both  rehabilita- 
tive and  investigative.  Similarly,  parole  visitations  are  not  compelled, 
and  denial  of  permission  is  not  a  criminal  act.  The  final  two  sentences 
of  the  quotation  might  also  apply  to  parole  visitations.  If  parole  is  con- 
sidered a  privilege,  it  can  be  said  that  denial  of  permission  to  visit  merely 
leads  to  withdrawal  of  a  government  benefit — in  this  case,  the  freedom 

328  5-c^  e.g.  People  v.  Randazzo,  15  N.Y.2d  526,  202  N.E.2d  549,  254  N.Y.S.2d 
99  (1964),  cert,  denied,  381  U.S.  953  (1965)  ;  People  v.  Sickler,  61  Misc.  2d  571,  306 
N.Y.S.2d  168  (Dutchess  County  Ct.  1969).  See  also  United  States  ex  rel.  Sperling 
V.  Fitzpatrick,  426  F.2d  1161  (2d  Cir.  1970)  (holding  the  exclusionary  rule  inap- 
plicable in  parole  revocation  proceedings).  Although  the  search  in  Sperling  was  not 
executed  pursuant  to  a  waiver,  the  concurring  opinion  of  Judge  Kaufman  expresses 
a  clear  preference  for  explicit  waiver  language  in  the  release  agreement.  Such  lan- 
guage would  then  constitute  an  effective  waiver  of  whatever  fourth  amendment  pro- 
tection would  otherwise  be  accorded  to  the  parolee.    Id.  at  1168. 

329  400  U.S.  309  (1971). 
330 /d.  at  317-18. 

331  Id.  at  318. 

332  Id.  at  317-18. 
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parole  affords.  And  the  home  need  never  be  entered :  although  refusal 
is  a  violation  of  a  parole  condition  and  such  a  violation  might  justify 
immediate  arrest,  the  parolee  can  protect  the  privacy  of  his  home  by 
surrendering  voluntarily. 

On  the  second  point,  Justice  Blackmun,  writing  for  the  Court,  cited 
Terry  v.  Ohio  ^^  for  the  proposition  that  "the  specific  content  and  inci- 
dents of  [fourth  amendment  protection]  must  be  shaped  by  the  context 
in  which  it  is  asserted."  ^^*  The  context  emphasized  by  the  Court  in 
Wyman  included  the  welfare  program's  concern  for  children,  the  duty 
of  the  agency  to  prevent  fraud,  the  need  for  "close  contact"  in  a  rehabili- 
tation program,  the  absence  of  false  pretenses  or  force  in  gaining  entry, 
the  use  of  trained  caseworkers  rather  than  uniformed  authorities  for 
the  visit,  the  noncriminal  nature  of  the  investigation,  and  the  absence 
of  criminal  penalties  resulting  from  a  refusal. ^^^  Justice  Blackmun  dis- 
tinguished Camara  v.  Municipal  Court  ^^^  because  in  that  case  the  con- 
sequence of  refusal  was  a  criminal  prosecution.^^  If  the  analogy  is 
valid,  most  of  the  characteristics  of  welfare  visitations  emphasized 
in  IVynian  would  indicate  that,  to  the  extent  a  parole  visitation  is  a 
search,  it  is  a  reasonable  search.  Parole  release  is  premised  on  the 
ability  of  the  agency  to  ensure  the  parolee's  reintegration  into  society 
and  to  protect  society  against  antisocial  behavior.  These  purposes  often 
require  close  contact.  The  means  of  gaining  entry  are  similarly  con- 
fined in  that  parole  officers  make  the  visitations,  which  take  place  at 
reasonable  hours  and  with  consent.  Refusing  permission  to  enter  is  not 
a  criminal  offense.^^^ 

It  appears  that  Justice  Blackmun  was  correct  in  treating  the  limited 
home  visitations  in  connection  with  welfare  eligibility  as  different  from 
a  full  search  for  the  purpose  of  finding  evidence  of  a  crime.  A  better 
mode  of  analysis,  however,  might  be  attempted,  particularly  in  applying 
Wyman's  result  in  the  parole  context.  Traditionally,  the  fact  of  an 
invasion  of  privacy,  and  not  the  purpose  of  an  entry,  has  determined 
whether  there  is  a  "search."  The  fourth  amendment  applies  whenever 
an  individual  may  harbor  a  reasonable  expectation  of  privacy.^^^  "In 
an  era  of  rapidly  burgeoning  governmental  activities  and  their  con- 
comitant inspectors,  caseworkers,  and  researchers,  a  restriction  of  the 
Fourth  Amendment  to  'the  traditional  criminal  law  context'  tramples  the 

333392  U.S.  1  (1968). 

334400  U.S.  at  318  (quoting  Terry  v.  Ohio,  392  U.S.  1,  9  (1968)). 

335  Id.  at  317-23. 

338  387  U.S.  523  (1967). 

337  400  U.S.  at  324-25. 

338  It  may  be  that  Justice  Blackmun  would  find  the  consequence  of  a  parole  visita- 
tion refusal — revocation — sufficiently  similar  to  a  criminal  prosecution  that  he  would 
adjudge  the  visitation  "unreasonable"  within  the  meaning  of  the  fourth  amendment. 
This,  however,  is  unlikely  in  light  of  his  failure  to  attach  any  significance  to  the 
felony  of  welfare  fraud  despite  the  visitation  purpose  of  preventing  fraud.    Id.  at  Z2i. 

339  Terry  v.  Ohio,  392  U.S,  1,  9  (1968)  (quoting  Katz  v.  United  States,  389  U.S. 
347,351,361  (1967)).  .       . 

95-262   O  -  73  -  pt.     7B  --  47 


1604 

334         UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW         [Vol.120 :282 

ancient  concept  that  a  man's  home  is  his  castle."  ^^"  If  one  must  deal 
with  visitations  in  terms  of  whether  there  is  a  search,  the  home  visitation 
could  be  viewed  as  similar  to  the  administrative  inspection  in  Camara  v. 
Municipal  Court.  At  the  very  least,  Camara  stands  for  the  proposition 
that  the  fourth  amendment  has  applications  beyond  the  "traditional 
criminal  law  context."  If  a  search  within  the  purview  of  the  fourth 
amendment  is  found  to  exist,  its  permissibility  would  then  involve  one 
or  both  of  two  questions.  The  first  is  whether  the  search  was  pursuant 
to  a  valid  consent.  The  second,  which  arises  if  there  was  no  consent, 
is  the  second  question  asked  by  Justice  Blackmun — whether  the  search 
was  nevertheless  reasonable. 

In  both  the  parole  context  and  the  welfare  context,  it  would  be 
difficult  to  find  a  valid  waiver  under  the  established  standards  as  al- 
ready discussed. 

In  finding  the  search — if  one  occurred — to  be  reasonable,  the 
IVyman  Court  stretched  the  reasoning  of  Terry  to  the  breaking  point. 
According  to  Terry,  in  assessing  the  reasonableness  of  a  government 
agent's  conduct,  it  is  necessary  for  a  court : 

"first  to  focus  upon  the  governmental  interest  which  allegedly 
justifies  official  intrusion  upon  the  constitutionally  protected 
interests  of  the  private  citizen,"  for  there  is  "no  ready  test  for 
determining  reasonableness  other  than  by  balancing  the  need 
to  search  [or  seize]  against  the  invasion  which  the  search 
[or  seizure]   entails."  ^*^ 

And,  in  finding  it  reasonable  for  an  officer  to  frisk  for  weapons  while 
Investigating  the  possibility  of  a  crime,  the  Terry  Court  explained : 

Our  evaluation  of  the  proper  balance  that  has  to  be  struck 
in  this  type  of  case  leads  us  to  conclude  that  there  must  be  a 
narrowly  drawn  authority  to  permit  a  reasonable  search  for 
weapons  for  the  protection  of  the  police  officer,  where  he  has 
reason  to  believe  that  he  is  dealing  with  an  armed  and  danger- 
ous individual,  regardless  of  whether  he  has  probable  cause  to 
arrest  the  individual  for  a  crime.  The  officer  need  not  be  ab- 
solutely certain  that  the  individual  is  armed;  the  issue  is 
whether  a  reasonably  prudent  man  in  the  circumstances  would 
be  warranted  in  the  belief  that  his  safety  or  that  of  others 
was  in  danger. ^^^ 

The  sole  justification  of  the  search  in  the  present  situation  is 
the  protection  of  the  police  officer  and  others  nearby,  and  it 


340Wyman  v.  James,  400  U.S.  309,  339  (1971)    (Marshall,  J.,  dissenting). 

341  392  U.S.  at  20-21   (quoting  Camara  v.  Municipal  Court,  387  U.S.  523,  534-35, 
17  /'10A7^^ 


536-37  (1967)) 
342  Id.  at  27 
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must  therefore  be  confined  in  scope  to  an  intrusion  reasonably 
designed  to  discover  guns,  knives,  clubs,  or  other  hidden  in- 
struments for  the  assault  of  the  police  ofificer.^*^ 

The  Court  was  careful  to  state  that  it  was  not  retreating  from  prior 
holdings  that  whenever  practicable  the  police  must  obtain  advance 
judicial  approval  of  searches  through  the  warrant  procedure,  and  that 
failure  to  comply  could  be  excused  only  by  exigent  circumstances.^** 

Thus,  Terry  narrow^ly  confined  its  exception  to  the  warrant  re- 
quirement to  cases  involving  danger  to  a  police  officer,  and  other  ex- 
ceptions have  been  similarly  circumscribed.  Although  the  case  indi- 
cated a  balancing  approach,  a  very  significant  state  interest  in  dispensing 
with  the  usual  warrant  procedure  was  present.  The  state  interests 
specified  in  IVyman  are  not  as  compelling  as  those  in  Terry  or  other 
cases  in  which  an  invasion  of  privacy  has  been  sustained.  By  consider- 
ing consent  in  the  balancing  calculus,  the  Court  effectively  diluted  the 
extent  of  the  invasion  of  individual  privacy,  facilitating  a  characteriza- 
tion of  the  search  as  reasonable,  a  characterization  precluded  unless  the 
individual's  consent  is  considered.  But,  once  again,  it  appears  that  the 
Court  treated  the  consent  in  a  manner  departing  from  previous  fourth 
amendment  decisions.  If  consent  were  free  and  intelligent,  then  the 
fourth  amendment  is  no  longer  a  barrier,  and  there  is  no  need  to  balance 
interests  in  order  to  determine  reasonableness. 

The  very  problem  in  applying  the  traditional  consent  standards  to 
the  parole  and  welfare  situations — the  inevitable  duress — suggests  the 
inaptness  of  the  traditional  criminal  law  search  and  seizure  doctrines  to 
a  conditioning  of  benefits  upon  the  surrender  of  a  right.  The  doctrines 
do  not  produce  a  satisfactory  result  unless  distorted  beyond  their  original 
meaning.  A  better  line  of  analysis  would  not  ask  whether  there  is  in 
fact  a  search  within  the  meaning  of  the  fourth  amendment,  but  would 
concede  that  values  protected  by  the  fourth  amendment  are  compromised 
by  the  statutory  or  administrative  scheme  conferring  the  benefit.  It 
would  then  seek  to  balance  the  state  interest  promoted  by  the  search 
against  the  degree  of  infringement  of  individual  interests.  Although 
the  result  in  IVyman  would  probably  remain  the  same,  the  actual  deter- 
mination would  be  clearer  when  not  clouded  by  traditional  fourth  amend- 
ment doctrines.  An  unconstitutional  conditions  analysis  avoids  these 
difficult  problems  as  well  as  the  right-privilege  distinction,  the  distinc- 
tion between  a  purpose  to  find  evidence  of  a  crime  and  a  purpose  to 
protect  a  governmental  program,  and  the  distinction  between  refusal  as 
leading  to  a  loss  of  a  benefit  and  as  leading  to  a  criminal  prosecution. 

343  Id.  at  29. 

344  /J.  at  20.  For  examples  of  circumstances  in  which  a  search  without  a  war- 
rant has  been  excused,  see  Warden  v.  Hayden,  387  U.S.  294  (1967)  (hot  pursuit)  ; 
Schmerber  v.  California,  384  U.S.  757  (1966)  (disappearance  of  evidence)  ;  Ker  v. 
California,  374  U.S.  23  (1963)  (destruction  of  evidence)  ;  Carroll  v.  United  States, 
267  U.S.  132  (1925). 
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The  constitutionality  of  conditioning  parole  on  the  surrender  of 
fourth  amendment  protection  against  warrantless  visitations  entails  a 
balancing  of  interests.^*^  The  extent  of  the  invasion  of  the  individual's 
privacy  is  limited.  The  visitation  is  similar  to  an  interview.  The  pur- 
pose is  rehabilitative  as  well  as  investigative.  It  does  not  represent  an 
unconfined  foray  through  the  parolee's  residence,  for  the  visitation  can 
only  take  place  when  the  parolee  is  at  home.  The  interests  of  society 
and  the  parole  board  are  facilitating  the  parolee's  reintegration  into 
society  by  checking  on  progress,  detecting  any  detrimental  developments, 
and  offering  counseling  and  assistance.  This  process  also  aids  in 
preventing  recidivism,  and  demands  the  sort  of  close  contact  that 
visitations  permit.  Holding  the  visitations  inside  the  home  is  im- 
portant because  the  parolee's  home  life  is  a  significant  factor  in  his 
rehabilitation.  On  balance,  the  state  interests  seem  sufificiently  impor- 
tant to  justify  the  limited  invasions  occasioned  by  visitation  conditions 
and  thus  the  conditions  must  be  regarded  a  constitutional  exercise  of 
the  state's  power. 

d.  Consent  to  Searches  as  Conditions 

Conditions  granting  parole  officials  explicit  power  to  search,  while 
considerably  less  common  than  those  conferring  visitation  powers,^^' 
have  also  withstood  constitutional  attack  when  the  language  of  waiver 
was  clear  and  specific.^"  The  consent  to  search  seems  more 
susceptible  to  constitutional  challenge  than  do  the  visitation  consents. 
The  invasion  of  individual  rights  is  potentially  more  substantial,  and 
the  state's  burden  of  justification  should  be  greater.  Moreover,  to  the 
extent  that  visitation  conditions  amply  effectuate  the  legitimate  aims  of 
the  parole  system,  consents  to  search  may  represent  needless  waivers  of 
constitutional  rights. ^^^ 

There  are  no  limits  upon  the  extent  to  which  a  full  search  can 
invade  the  individual  parolee's  privacy.  The  search  is  not  limited 
to  any  part  of  his  abode.  It  can  be  executed  at  any  time  of  the  day, 
and,  presumably,  even  when  the  parolee  is  not  at  home.  In 
surrendering  completely  his  fourth  amendment  rights,  the  parolee  loses 
both  the  limitations  inherent  in  the  nature  of  a  visitation  and  the  re- 
quirement that  a  warrant  particularly  describe  the  things  to  be  seized. 

345  C/.  Wyman  v.  James,  400  U.S.  309,  326-37  (Douglas,  J.,  dissenting),  345 
(Marshall,  J.,  dissenting). 

3-i6  The  1969  survey,  conducted  by  Arluke,  reported  such  conditions  as  standard 
elements  of  release  agreements  in  only  3  jurisdictions.  Arluke,  supra  note  191,  at 
272-73. 

347  People  V.  Sickler,  61  Misc.  2d  571,  306  N.Y.S.2d  168  (Dutchess  County  Ct. 
1969). 

348  United  States  v.  Jackson,  390  U.S.  570  (1968)  (holding  unconstitutional  a 
provision  of  the  Federal  Kidnapping  Act  that,  while  it  did  not  coerce  waivers  of 
fifth  and  sixth  amendment  rights,  encouraged  such  waivers).  People  v.  Sickler,  61 
Misc.  2d  571,  306  N.Y.S.2d  168  (Dutchess  County  Ct.  1969),  recognized  the  potential 
application  of  Jackson  to  parole  waivers,  but,  applying  a  balancing  analysis,  found 
society's  interest  in  the  parole  process  weightier  than  that  of  the  parolee. 
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This  invasion  of  fourth  amendment  interests  is  much  closer  to  that  of 
searches  in  the  traditional  criminal  law  context,  and  this  fact  should  be 
considered  in  the  balancing  of  interests  necessary  to  determine  the 
constitutionality  of  a  release  condition. 

The  state's  interests  in  the  full  search  are  similar  to  its  interests  in 
a  visitation.  The  rehabilitative  aspect,  however,  is  almost  eliminated. 
The  search  does  not  involve  any  counseling  or  supervision ;  it  involves 
only  inspecting  the  parolee's  residence  for  evidence  of  a  crime  or  parole 
violation.  The  state  might  argue  that  the  decision  to  release  is  grounded 
on  the  assumed  ability  to  guarantee  that  the  parolee  will  become  a  useful 
member  of  society  and  will  not  revert  to  criminal  activity.  But,  al- 
though the  broad  power  to  search  might  aid  in  guaranteeing  the  effec- 
tiveness of  the  parole  program,  this  objective  could  adequately  be 
attained  through  the  use  of  visitations  and,  when  necessary,  of  searches 
conducted  pursuant  to  a  warrant.  The  search  of  the  parolee's  residence 
would  be  conducted  in  a  manner  similar  to  the  search  of  a  normal  citi- 
zen's residence  and  would  be  directed  toward  similar  goals.  The  pri- 
mary reason  for  conditioning  release  upon  waiver  of  this  right  is  the 
avoidance  of  the  requirements  of  the  fourth  amendment  in  circumstances 
like  those  in  which  the  amendment  has  always  been  applied.  Partic- 
ularly when  parole  is  granted  to  avoid  an  approaching,  unsupervised, 
mandatory  release,  this  seems  to  be  a  way  to  circumvent  the  law  that 
should  not  be  judicially  approved. ^^^  But,  even  in  circumstances  not  thus 
tainted,  no  pressing  reasons  appear  for  distinguishing  the  parolee  from 
the  normal  citizen  in  regard  to  protection  against  unreasonable  searches 
without  a  warrant.  The  unlimited  warrantless  search  may  actually  be 
detrimental  to  the  state  interest  in  the  parolee's  reintegration  into  society 
to  the  extent  that  his  feeling  of  self-worth  is  reduced  by  these  forays. 
It  would  seem  that  promoting  respect  for  the  law  by  the  parolee  will 
better  be  accomplished  by  demonstrating  the  controls  built  into  the  law 
for  the  protection  of  the  individual,  and  their  applicability  to  the  parolee. 

In  holding  unconstitutional  a  parole  condition  waiving  the  right  to 
object  to  a  search,  and  thereby  requiring  a  warrant  in  the  absence  of 
exigent  circumstances,  a  court  should  remember  that  the  circumstance 
of  being  on  parole  may  be  properly  considered  in  assessing  probable 
cause  in  a  particular  case.  In  Martin  v.  United  States,^^^  a  case  in- 
volving a  probationer,  the  court  recognized  this  point : 

The  Amendment  applies  in  this  case  to  Martin,  a  probationer, 
and  to  his  garage  located  near  his  home,  although  his  status 
is  a  circumstance  to  be  taken  into  consideration  .   .   .   .^^^ 

348  This  possibility  is  explained  in  note  174  supra  &  accompanying  text. 

350  183  F.2d  436  (4th  Cir.  1950). 

351  Id.  at  439.  The  Martin  court  considered  the  petitioner's  status  as  a  probationer 
in  determining  whether  a  search  was  reasonable  in  the  absence  of  a  warrant.  It 
appears  to  have  erred  on  this  point,  since  there  is  nothing  to  indicate  that  a  proba- 
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This  position  would  also  square  with  recent  developments  in  the  area 
of  searches  for  administrative  purposes.  After  determining  that  an  area 
search  pursuant  to  the  housing  code  necessitated  a  warrant,  the  Court  in 
Camara  v.  Municipal  Court  ^^^  explained  how  probable  cause  would  be 
satisfied : 

[I]t  is  obvious  that  "probable  cause"  to  issue  a  warrant  to 
inspect  must  exist  if  reasonable  legislative  or  administrative 
standards  for  conducting  an  area  inspection  are  satisfied  with 
respect  to  a  particular  dwelling.  Such  standards,  which  will 
vary  with  the  municipal  program  being  enforced,  may  be 
based  upon  the  passage  of  time,  the  nature  of  the  building 
.    .   .  ,  or  the  condition  of  the  entire  area  .    .    .    ,^^^ 

Camara  is  not  directly  applicable  to  the  extent  that  it  says  probable 
cause  may  be  satisfied  by  focusing  solely  on  a  whole  class  of  individuals 
and  on  their  common  characteristics.  An  administrative  determination 
that  all  parolees  are  prone  to  recidivism  should  not  in  itself  serve  to 
constitute  probable  cause.  On  the  other  hand,  Camara  does  stand  for 
the  proposition  that  probable  cause  standards  may  vary  according  to 
the  purpose  of  the  search  and  class  of  individuals  that  the  subject  of 
the  search  belongs  to.  "If  a  valid  public  interest  justifies  the  intrusion, 
contemplated,  then  there  is  probable  cause  to  issue  a  suitably  restricted 
search  warrant."  ^°*  For  a  parolee,  for  example,  being  seen  one  block 
away  from  the  place  of  a  crime  ten  minutes  after  its  occurrence  might  be 
viewed  to  constitute  probable  cause  for  a  search  of  his  residence,  al- 
though these  facts  clearly  would  not  constitute  probable  cause  for  a  non- 
parolee.  This  hypothetical  probably  goes  too  far  in  relaxing  probable 
cause  standards,  but  would  not  if  additional  inculpatory  circumstances 
were  present.  The  court  might  look  further  to  whether  the  crime 
committed  was  the  type  the  parolee  previously  had  been  convicted  of. 
That  the  parolee  was  running  at  the  time  he  was  observed  in  the  vicinity 
of  the  crime,  and  any  other  suspicious  circumstances,  would  add  to  the 
validity  of  the  belief  that  he  was  implicated  in  the  crime.     Having 

tioner's  status  as  such  renders  procuring  a  search  warrant  in  any  way  impracticable. 
The  Martin  court  rejected  impracticability  of  procuring  a  warrant  as  the  standard, 
relying  on  United  States  v.  Rabinoivitc,  339  U.S.  56  (1950).  Rabinozvitz  was  ex- 
plicitly overruled  by  Chimel  v.  California,  395  U.S.  752  (1969).  Impracticability  of 
obtaining  a  warrant  has  been  the  sole  basis  for  an  exception  to  the  warrant  require- 
ment. See  note  344  supra  &  accompanying  text.  United  States  ex  rcl.  Randazzo  v. 
Follette,  282  F.  Supp.  10,  13  (S.D.N. Y.  1968),  aff'd,  418  F.2d  1319  (2d  Cir.  1969), 
cert,  denied,  402  U.S.  984  (1971),  followed  the  Martin  case  in  holding  that  status  as 
a  parolee  contributes  to  reasonableness. 

352  387  U.S.  523  (1967). 

sss  Id.  at  538;  cf.  See  v.  City  of  Seattle,  387  U.S.  541  (1967). 

354  387  U.S.  at  523.  The  Camara  Court  did  distinguish  the  criminal  investigation, 
id.  at  539,  and  did  say  that  it  was  not  disturbing  "time-honored  doctrines  applicable 
to  criminal  investigations,"  id.  This  dictum,  however,  is  consistent  with  the  modifica- 
tion of  those  standards  in  the  parole  context  due  to  the  valid  public  interest  in  a 
different  standard. 
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knowledge  of  all  of  these  considerations,  a  court  might  find  probable 
cause  to  search  the  parolee's  residence,  despite  the  failure  to  satisfy  the 
usual  requirement  of  a  reasonable  belief  that  evidence  or  contraband  is 
actually  in  the  parolee's  residence  and  despite  the  cjuestion  that  would 
remain  as  to  a  non-parolee  with  regard  to  his  connection  to  the  particular 
crime.  A  court  should  have  no  more  difficulty  administering  this 
standard  than  it  does  the  usual,  non-parole  probal)le  cause  standard  or 
its  modification  in  Camara. 

If  Camara  were  not  applicable  to  the  issue  of  probable  cause  in  the 
parole  context,  very  significant  governmental  interests  might  be  harmed. 
Parole  authorities  would  probably  argue  that  proper  performance  of 
supervision  duties  would  be  impossible.  They  could  neither  protect  the 
public  from  recidivism  of  parolees  nor  ensure  the  rehabilitation  of  the 
parolee  for  his  own  sake.  If  this  were  the  case,  the  parole  system  would 
be  ineffective  if  continued.  Without  the  ability  to  adequately  supervise 
the  parole  program,  parole  authorities  would  probably  be  inclined  to  cut 
back  drastically  on  the  number  of  prisoners  released  on  parole. ^^^ 
Whichever  of  these  results  eventuates,  important  functions  of  the 
present  parole  system  would  no  longer  be  performed. 

IV.  Parole  Revocation  and  Parole  Release: 
Due  Process  Requirements 

The  Supreme  Court,  in  a  series  of  landmark  cases,  has  shown 
increasing  concern  for  the  constitutional  rights  of  the  criminal  accused. ^^^ 
The  Court  has  not  limited  its  scrutiny  to  the  in-court  adjudicatory 
proceedings,  but  has  addressed  itself  to  the  pre-trial  ^^^  and  sentencing 
stages  ^^^  as  well.  But  the  judiciary  is  reluctant  to  scrutinize  the  con- 
vict's treatment. ^^*  In  contrast  to  the  expansion  of  rights  in  other  areas 
of  the  criminal  justice  system,  post-conviction,  parole  process  has  re- 
mained conspicuously  isolated  from  these  developments.  Consequently, 
the  questions  of  the  rights  of  the  parolee  at  the  parole  release  and 

355  That  such  a  reversal  of  recent  trends  of  increasingly  liberal  release  policies  is 
possible  is  indicated  by  current  release  statistics  for  the  United  States  Parole  Board. 
In  1967,  6253  individuals  were  released  on  federal  parole ;  by  1970  that  figure  had  been 
reduced  to  4042.  Wall  St.  J.,  Jan.  14,  1972,  at  1,  col.  1.  Apparently  the  scarcity  of 
prison  resources  has  not  prevented  a  partial  retrenchment  in  federal  parole  policies. 

^^^See,  e.g.,  Duncan  v.  Louisiana,  391  U.S.  145  (1968);  Griffin  v.  California, 
380  U.S.  609  (1965)  ;  Gideon  v.  Wainwright,  372  U.S.  335   (1963). 

357  Coleman  v.  Alabama,  399  U.S.  1  (1970)  ;  United  States  v.  Wade,  388  U.S. 
218  (1967)  ;  Miranda  v.  Arizona,  384  U.S.  436  (1966)  ;  White  v.  Maryland,  372  U.S. 
59  (1963)  ;  Hamilton  v.  Alabama,  368  U.S.  52  (1961). 

358  Specht  V.  Patterson,  386  U.S.  605  (1967)  ;  Townsend  v.  Burke,  334  U.S.  736 
(1948).    See  also  Williams  v.  New  York,  337  U.S.  241,  252  n.18   (1949). 

359  6-^^,  e.g.,  Jackson  v.  Bishop,  404  F.2d  571,  577  (8th  Cir.  1968)  (&  cases 
cited  therein)  ;  Hyser  v.  Reed,  318  F.2d  225  (D.C.  Cir.),  cert,  denied,  375  U.S.  957 
(1963).  But  see  Rubin,  Developments  in  Correctional  Law,  16  Crime  &  Delinquency 
185  (1970)  (noting  a  recent  trend  rejecting  the  "hands  off"  policy).  See  also  Note, 
The  Problems  of  Modern  Penology:  Prison  Life  and  Prisoners'  Rights,  53  Iowa  L 
Rev.  671  (1967). 
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revocation  proceedings  remain  a  much  debated  and  largely  unsettled 
area,  subject  to  variations  imposed  by  fifty-two  jurisdictions.^*" 

A.  Due  Process 

A  preliminary  examination  of  the  concept  of  due  process  suggests 
that  it  is,  as  Chief  Justice  Warren  observed,  "an  elusive  concept"  :  ^^^ 

Its  exact  boundaries  are  undefinable,  and  its  content  varies 
according  to  specific  factual  contexts.  Thus,  when  govern- 
mental agencies  adjudicate  or  make  binding  determinations 
which  directly  afifect  the  legal  rights  of  individuals,  it  is 
imperative  that  those  agencies  use  the  procedures  which  have 
traditionally  been  associated  with  the  judicial  process.  .  .  . 
Whether  the  Constitution  requires  that  a  particular  right 
obtain  in  a  specific  proceeding  depends  upon  a  complexity  of 
factors.  The  nature  of  the  alleged  right  involved,  the  nature 
of  the  proceeding,  and  the  possible  burden  on  that  proceeding, 
are  all  considerations  which  must  be  taken  into  account.^*^ 

Two  recent  cases,  which  reiterated  this  basic  principle,  are  par- 
ticularly important  in  determining  what  due  process  requires  in  the 
context  of  parole  release  or  revocation  determinations.  In  Jenkins  v. 
McKeithen  ^^^  the  Court  reversed  the  dismissal  of  a  complaint  chal- 
lenging the  constitutionality  of  a  Louisiana  statute  creating  a  Labor- 
Management  Commission  of  Inquiry.  The  Court  held  that  the  statutory 
scheme's  denial  of  the  right  of  the  person  investigated  to  confront  and 
cross-examine  the  witnesses  against  him  and  to  present  evidence  on  his 
own  behalf  contravened  due  process  of  the  law.'^*  This  decision  was 
based  on  the  alleged  adjudicatory  and  accusatory  nature  of  the  Com- 
mission.^^^  In  the  Court's  words,  "[T]he  Commission  exercises  a 
function  very  much  akin  to  making  an  official  adjudication  of  criminal 
culpability."  ^**  Because  of  this  character,  the  Court  distinguished  the 
Commission  in  Jenkins  from  the  Civil  Rights  Commission  in  Hamiah  v. 
Larche,^^'^  whose  function  was  considered  purely  investigatory  and  fact- 
finding for  legislative  purposes.^^®  More  particularly,  the  same  due 
process  requirements  did  not  attach  in  Hannnh  because  the  Civil  Rights 
Commission  did  not  indict,  punish,  impose  legal  sanctions,  or  "make 

360  Por  a  discussion  of  tliese  variations,  see  Sklar,  Law  and  Practice  in  Probation 
and  Parole  Revocation  Hearings,  55  J.  Crim.  L.C.  &  P.S.  175   (1964). 

361  Hannah  v.  Larche,  363  U.S.  420,  442  (1960). 

362  Id. 

363  395  U.S.  411  (1969). 

364  Id.  at  428-29. 

365  7d.  at  427-28. 

366  /rf.  at  427. 

367  363  U.S.  420  (1960). 

368  Id.  at  441. 
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determinations  depriving  anyone  of  his  life,  liberty  or  property."  ^^^  It 
was  not  empowered  to  "take  any  affirmative  action  which  will  affect  an 
individual's  legal  rights."  ^"'^ 

In  a  second  decision,  Goldberg  v.  Kelly,^''^  the  Court  held  that 
termination  of  public  assistance  payments  without  affording  the  re- 
cipient an  evidentiary  hearing  prior  to  termination  falls  below  consti- 
tutionally required  procedural  due  process  standards.  The  Court  found 
"one  overpowering  fact"  to  be  controlling,  that  the  welfare  recipient  is, 
by  hypothesis,  destitute.""  Further,  the  Court  explicated  the  balancing 
process  entailed  in  deciding  the  incidents  of  due  process  in  any  specific 
context : 

The  extent  to  which  procedural  due  process  must  be  afforded 
the  recipient  is  influenced  by  the  extent  to  which  he  may  be 
"condemned  to  suffer  grievous  loss,"  .  .  .  and  depends  upon 
whether  the  recipient's  interest  in  avoiding  that  loss  outweighs 
the  governmental   interest   in  summary  adjudication.^^^ 

The  Court  determined  that  the  eligible  recipient's  interest  in  uninter- 
rupted assistance  and  the  state  interest  in  preventing  erroneous  termina- 
tions "clearly"  outweighed  the  state's  competing  concern  for  preventing 
the  increased  fiscal  and  administrative  costs  that  a  hearing  would 
entail.^^*  The  Court  was  careful  to  explain  that  a  pre-termination  hear- 
ing need  not  take  the  form  of  a  judicial  trial.  Specific  rights  in  addition 
to  the  basic  hearing  included:  (1)  notice  detailing  the  reasons  for  a 
proposed  termination;  (2)  an  effective  opportunity  to  defend  by  con- 
fronting any  adverse  witnesses  and  by  orally  presenting  argument  and 
evidence  in  rebuttal;"^  (3)  the  right  to  retain  an  attorney  if  de- 
sired; ^^^  and  (4)  a  decision  resting  solely  on  legal  rules  and  evidence 
adduced  at  the  hearing,  and  explained  by  a  statement  of  reasons.""^  In 
explaining  these  requirements,  the  Court  noted  their  importance  when 
the  recipients  have  challenged  proposed  terminations  as  based  on  in- 
correct facts  as  well  as  when  the  recipients  allege  "misapplication  of 
rules  or  policies  to  the  facts  of  particular  cases."  ^^* 

These  same  principles  have  been  applied  in  situations  more  nearly 
approximating  the  parole  system.  At  issue  in  Specht  v.  Patterson  "* 
was  the  constitutionality  of  a  trial  court's  invocation  of  Colorado's  Sex 

369 /rf.^  quoted  in  Jenkins  v.  McKeithen,  395  U.S.  411,  426  (1969). 

370  Id. 

371  397  U.S.  254  (1970). 

372  /(f.  at  261  (quoting  the  district  court). 

373  /rf.  at  262-63. 

374  Id.  at  266. 

375  /(i.  at  267-68. 

376  7J.  at  270. 

377  Id.  at  271. 

378  /(f.  at  268  (footnote  omitted). 

379  386  U.S.  605  (1967). 
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Offenders  Act  ^^^  without  affording  the  convicted  criminal  against 
whom  it  was  invoked  an  opportunity  for  a  separate  hearing  on  its 
applicabiUty.  The  statute  allows  punishment  for  an  indeterminate  term 
of  from  one  day  to  life.  It  may  be  invoked  if  the  trial  court  believes 
that  a  person  convicted  of  certain  sex  offenses,  "if  at  large,  constitutes 
a  threat  of  bodily  harm  to  members  of  the  public,  or  is  an  habitual 
ofifender  and  mentally  ill."  ^^^  This  sentence  then  preempts  the  maxi- 
mum sentence  limitation  prescribed  for  the  specific  crime  for  which  he 
has  been  convicted.  The  Supreme  Court  held  that  due  process  man- 
dated a  hearing,  the  right  to  be  present  with  counsel,  and  the  rights  to 
confront  and  cross-examine  witnesses  and  present  evidence.^®^  These 
requirements  applied  because  application  of  the  act  required  "a  new 
finding  of  fact."  ^^  In  reaching  this  result,  the  Court  distinguished,  but 
reaffirmed,  an  earlier  decision  holding  that  due  process  normally  does 
not  require  a  hearing,  at  which  the  right  to  cross-examine  adverse  wit- 
nesses is  granted,  for  the  determination  of  a  convicted  person's 
sentence.^*** 

B.  Due  Process  and  Revocation 

1.  The  Mechanics  of  the  System 

Violation  of  specific  parole  conditions  ^*'  or  a  criminal  conviction 
while  on  parole  ^*®  may  lead  to  the  implementation  of  the  parole  revoca- 
tion procedure.  While  the  particulars  of  revocation  procedure  vary 
considerably  among  jurisdictions,^^''  the  operative  consequences  for  the 
parolee  are  fairly  uniform.  Upon  a  finding  that  a  parole  violation  has 
or  is  about  to  occur,  the  parole  board  may  issue  a  warrant  for  the  re- 
taking of  the  parolee.^^^  Such  warrants  may  be  executed  by  police  or 
correctional  officers,  and  upon  execution  the  parolee  is  immediately 

380  Act  of  April  23,  1957,  ch.  122,  [1957]  Colo.  Laws  329-32  (amended  1968). 
381 /J.  §39-19-1,  [1957]  Colo.  Laws  329. 

382  386  U.S.  at  610. 

383  Id.  at  608. 

384/(/.  (referring  to  Williams  v.  New  York,  337  U.S.  241   (1949)). 

385  A  violation  of  a  specific  conditions  of  parole  is  termed  a  "technical"  violation, 
the  parolee  thus  being  a  "technical"  violator. 

386  Conviction  of  a  crime  while  on  parole  results  in  "convicted"  violator  status  for 
the  parolee.  This  distinction  between  a  convicted  and  technical  violator  may  result 
in  important  procedural  differences  in  the  revocation  process.  For  example,  many 
states  that  accord  procedural  safeguards  to  the  technical  violator  dispense  with  such 
procedures  when  revoking  the  parole  of  a  convicted  violator.  E.g.,  Hawaii  Rev. 
Ann.  §353-66  (1968)  ;  Pa.  Stat.  Ann.  tit.  61,  §331.21  (a)  (1964).  Presumably,  the 
distinction  is  drawn  because  factual  issues  have  already  been  determined  in  the  case 
of  a  convicted  violator. 

387  See  notes  392-403  infra  &  accompanying  text. 

388  The  police  or  parole  officer  is  often  empowered  to  retake  without  a  warrant 
under  certain  circumstances.  E.g.,  N.Y.  Correc.  Law  §216  (McKinney  1968) 
("where  a  parole  officer  has  reasonable  cause  to  believe  that  any  .  .  .  parolee  has 
violated  the  conditions  of  his  parole  in  an  important  respect"). 
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placed  in  custody  to  await  the  final  action  by  the  board.^^*  Final  action 
usually  comprises  two  analytically  distinct  board  functions :  first,  the 
determination  of  the  factual  question  whether  the  parolee  violated  the 
condition  of  his  parole  (a  determination  that,  in  the  case  of  the  con- 
victed violator,  has  already  been  conclusively  made  for  the  parole 
board) ;  ^^  second,  a  dispositional  determination  that  may  range  from 
continuation  of  parole  on  the  same  conditions  to  reincarceration  for  the 
remainder  of  the  parolee's  original  term.^^^  The  former  stage  may  be 
characterized  as  adjudicative  or  factfinding,  and  the  latter  as  discre- 
tionary dispositional. 

Disparities  among  jurisdictions  surface  when  one  examines  the 
specific  elements  of  the  process.  Fundamental  is  the  question  whether 
the  parole  violator  will  be  accorded  a  hearing  and  notice  of  the  charges 
against  him.  Provisions  for  revocation  hearings  vary  considerably :  ^^" 
some  jurisdictions  explicitly  provide  a  hearing  prior  to  the  final  revoca- 
tion decision ;  ^^^  others  specifically  empower  the  board  to  revoke  with- 
out first  according  an  opportunity  to  be  heard ;  ^^''  yet  other  jurisdictions 
have  been  legislatively  silent  on  the  subject,  leaving  it  to  the  courts  to 
determine  whether  a  hearing  is  required.^^^ 

Once  the  initial  hurdles  of  hearing  and  notice  are  surmounted,  the 
disparities  increase  exponentially.  Counsel  is  sometimes  provided  for 
the  indigent  parolee,^^^  occasionally  permitted  to  those  able  to  retain 
private  attorneys,^^^  and  often  prohibited  entirely.^^^  Even  if  counsel  is 
provided  or  permitted,  his  participation  is  usually  confined  to  the  ad- 
judicative portion  of  the  hearing.^*^^  Dispositional  decisions  are  made 
within  the  sole  discretion  of  the  boards.  The  parolee  may  be  allowed  to 
present  witnesses,**^  but  is  seldom  allowed  compulsory  process  to  assure 
their  attendance.*"^  He  may  have  the  opportunity  to  confront  and  cross- 
examine  adverse  witnesses,*"^  but  more  often  their  identity  will  remain 


389  Incarceration  may  be  at  the  place  where  retaking  is  effected  or  at  the  institu- 
tion that  paroled  the  violator. 

390  See  note  386  supra. 

391  See  notes  486-88  injra  &  accompanying  text. 

392  Sklar,  supra  note  360,  at  176-82. 

393  £.^.^  Mich.  Comp.  Laws  Ann.  §  791.240a  (Supp.  1971)  (except  for  convicted 
violator). 

394  £.^.  Cal.  Penal  Code  §3060  (West  1970)  ;  R.I.  Gen.  Laws  Ann.  §13-8-18 
(1970). 

395  £.^.^  Iowa  Code  Ann.  §247.9  (1969);  Mass.  Gen.  Laws  Ann.  ch.  127, 
§§148-49  (1965).  For  a  more  complete  enumeration  within  these  3  categories,  see 
Sklar,  supra  note  360,  at  176-80. 

396  Warren  v.  Parole  Bd.,  23  Mich.  App.  754,  179  N.W.2d  664  (1970). 

397  E.g.,  28  C.F.R.  §  2.41  ( 1971 ) . 

398  E.g.,  Tenn.  Code  Ann.  §  40-3619  (1955). 

399  See  note  485  injra  &  accompanying  text. 

400  £.^.^  28  C.F.R.  §2.41  (1971). 

401  £.^.,  Id.  §2.41. 

402  See  Jackson  v.  Mayo,  7Z  So.  2d  881  (Fla.  1954). 
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unknown,  shrouded  by  the  boards'  policy  of  secrecy,  which  is  designed 
to  protect  informants.'**'^ 

2.  Parole  Theories  and  Due  Process 

The  dispute  over  the  theoretical  foundations  of  parole  ^^^  has  im- 
peded resolution  of  due  process  questions  at  the  revocation  stage. 
Not  until  the  right-privilege  distinction  is  abandoned  can  due  process 
analysis  be  correctly  applied.  The  question  whether  revocation  fits 
within  the  prosecutorial,  critical-stage  framework  of  the  fifth  and  sixth 
amendments  *°^  cannot  be  broached  if  the  fiction,  that  the  parolee  has  no 
freedom  of  which  he  can  be  deprived,  survives.  Similarly,  labeling 
revocation  an  administrative  proceeding  serves  merely  to  obfuscate  the 
individual  interests  under  consideration.^^^  Here  the  effect  of  the 
theories  concerning  the  existence  of  parolee  rights  and  liberties  is  per- 
vasive, for  the  proposition  that  a  parolee  has  nothing  to  protect  negates 
the  requirement  of  any  procedural  safeguards.  Once  these  labels  are 
discarded,^''^  however,  the  nature  of  the  proceeding  turns  upon  what  is 
at  stake. 

Debate  on  provisions  for  notice  and  a  hearing  provides  a  focal 
point  for  the  arguments  against  due  process  in  general.  A  recent  opinion 
by  the  Iowa  Supreme  Court,  rejecting  the  argument  that  procedural 
due  process  is  denied  when  parole  is  summarily  revoked,  cogently  ex- 

403  See  notes  438-44  injra  &  accompanying  text. 

404  "Text  accompanying  notes  6-128  injra;  see  Parole:  A  Critique,  supra  note  29; 
Comment,  Constitutional  Law:  Parole  Status  and  the  Privilege  Concept,  1969  Duke 
L.J.  139. 

•^o^See  United  States  ex  rcl.  Bey  v.  Board  of  Parole,  443  F.2d  1079  (2d  Cir. 
1971)  ;  Goolsby  v.  Gagnon,  322  F.  Supp.  460  (E.D.  Wis.  1971)  ;  Warren  v.  Parole 
Bd.,  23  Mich.  App.  754,  179  N.W.2d  664  (1970)  ;  People  ex  rel.  Menechino  v.  Warden, 
27  N.Y.2d  376,  267  N.E.2d  238,  318  N.Y.S.2d  449  (1971)  (all  answering  in  the 
affirmative).  Contra,  Morrissey  v.  Brewer,  443  F.2d  942  (8th  Cir.),  cert,  granted, 
40  U.S.L.W.  3288  (U.S.  Dec.  21,  1971)  (No.  5103)  ;  Rose  v.  Haskins,  388  F.2d  91 
(6th  Cir.),  cert,  denied.  392  U.S.  946  (1968)  ;  Williams  v.  Patterson,  389  F.2d  374 
(10th  Cir.  1968)  ;  Lawson  v.  Coiner,  291  F.  Supp.  79  (X.D.W.  Va.  1968)  ;  Snedeker 
V.  Wingo,  453  S.W.2d  552  (Ky.  Ct.  App.  1970).  For  a  discussion  of  the  legal  status 
of  the  revocation  hearing,  see  F.  Cohen,  Sentencing,  Probation,  and  the  Rehabilitative 
Ideal:  The  Vieiv  From  Mempa  v.  Rhay,  47  Tex.  L.  Rev.  1  (1968)  ;  W.  Cohen,  Due 
Process,  Equal  Protection  and  State  Parole  Revocation  Proceedings,  42  U.  Colo.  L. 
Rev.  197  (1970). 

406  Many  lower  courts  have  acted  on  the  theory  that  the  judicial  function  of  the 
criminal  process  extends  no  further  than  the  original  imposition  of  sentence.  Parole 
revocation  is  therefore  classified  as  an  administrative  proceeding  and  procedural 
rights  are  limited.  E.g.,  Morrissey  v.  Brewer,  443  F.2d  942  (8th  Cir.),  cert,  granted, 
40  U.S.L.W.  3288  (U.S.  Dec.  21,  1971)  (No.  5103);  Allen  v.  Perini,  424  F.2d  134 
(6th  Cir.),  cert,  denied,  400  U.S.  906  (1970)  ;  Eason  v.  Dickson,  390  F.2d  585  (9th 
Cir.),  cert,  denied,  392  U.S.  914  (1968);  Rose  v.  Haskins,  388  F.2d  91  (6th  Cir.). 
cert,  denied,  392  U.S.  946  (1968)  ;  Jones  v.  Rivers,  338  F.2d  862,  873  (4th  Cir.  1964)  ; 
Curtis  V.  Bennett,  256  Iowa  1164,  1168,  131  N.W.2d  1,  4  (1964),  cert,  denied,  380 
U.S.  958  (1965)  ;  Johnson  v.  Stucker,  203  Kan.  253,  256,  260,  453  P.2d  35,  39-40,  42, 
cert,  denied,  396  U.S.  904  (1969);  Baxter  v.  Commonwealth,  —  Mass.  — ,  — ,  268 
N.E.2d  670,  673  (1971)  ;  Robinson  v.  Cox,  77  N.M.  55,  59,  419  P.2d  253,  256  (1966)  : 
Beal  V.  Turner,  22  Utah  2d  418,  421,  454  P.2d  624,  626  (1969).  For  a  discussion  of 
the  administrative  law  aspects  of  parole  revocation,  see  Davis,  supra  note  23, 
§7.16  (Supp.  1970). 

407  For  a  discussion  of  these  and  their  specific  inadequacies,  see  text  accompany- 
ing notes  30-128  supra. 
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pressed  the  positions  advanced  by  those  jurisdictions  that  deny  hear- 
ings.^*"*  The  denial  of  a  constitutional  right  to  a  hearing  was  predicated 
primarily  upon  the  theory  that  parole  is  an  administrative  procedure, 
operative  at  the  discretion  of  the  state  legislature,  and  therefore  largely 
independent  of  judicial  scrutiny.^"^  The  court  endorsed  the  "act  of 
grace"  dictum  of  Escoe  v.  Zerhst  to  support  its  conclusion.'*^"  Addi- 
tional arguments  advanced  by  other  courts  include  the  fear  that  a  hear- 
ing v^ould  be  a  time-consuming,  unproductive  burden  on  the  parole 
board  and  the  claim  that  this  additional  impediment  to  revoking  parole 
would  increase  the  board's  reluctance  to  grant  parole  to  deserving 
prisoners. *^^ 

Both  on  doctrinal  and  policy  grounds,  these  negative  views  are  of 
doubtful  validity.  The  dictum  in  Escoc,  foundation  for  much  of  the 
narrow  due  process  rationale,  has  been  severely  undermined  by  subse- 
quent Court  decisions,  notably  Mempa  v.  Rhay  *^"  and  Goldberg  v. 
Kelly}^^  A  court  should  have  no  difficulty  repudiating  the  privilege 
theory  after  its  clear  rejection  in  other  areas  ^"  and  in  light  of  its  logical 
inconsistencies  and  disparity  with  reality.*^^  Continued  adherence  would 
render  the  law  of  parole  an  unfortunate  vestige  of  a  misguided  theory. 
Indeed,  it  is  very  difficult  to  conceive  of  a  parolee's  freedom  as  more  of 
a  "privilege"  than  the  welfare  benefits  at  stake  in  Goldberg. 

Moreover,  even  Justice  Cardozo  in  Escoe  recognized  the  impor- 
tant protection  a  hearing  on  an  accusation  provides.*^^  The  Iowa 
court's  implicit  assumption  that  categorizing  a  proceeding  as  "admin- 
istrative" removes  it  from  judicial  concern  stands  on  soft  theoretical 
ground.*^''  Finally,  the  contention  that  increased  procedural  safeguards 
at  revocation  will  result  in  fewer  decisions  to  release  prisoners  is  under- 
cut by  significant  release  rates  in  jurisdictions  with  some  of  the  more 
liberal  requirements.  For  example,  Michigan,  which  guarantees  by 
statute  almost  the  full  range  of  due  process  rights,  has  had  one  of  the 
highest  parole  rates  in  the  country.^^^     The  appropriate  analysis  for 

408  Curtis  V.  Bennett,  256  Iowa  1164,  131  N.\V.2d  1  (1964),  cert,  denied,  380  US 
958  (1965). 

409  Id.  at  1168,  131  N.W.2d  at  4. 

410^^^  text  accompanying  notes  6-10  supra.  This  position  was  recently  adopted 
by  the  Eighth  Circuit  in  Morrissey  v.  Brewer,  443  F.2d  942  (8th  Cir.),  cert  granted 
40  U.S.L.W.  3288  (U.S.  Dec.  21,  1971)  (No.  5103). 

i'^^See,  e.g.,  In  re  Varner,  166  Ohio  St.  340,  345,  142  N.E.2d  846,  849   (1957). 

412  389  U.S.  128  (1967). 

413  397  U.S.  254  (1970). 

414  "The  constitutional  challenge  cannot  be  answered  by  an  argument  that  public 
assistance  benefits  are  'a  privilege  and  not  a  right.' "  Goldberg  v.  Kelly  397  U  S 
254,  262  (1970)  (quoting  Shapiro  v.  Thompson,  394  U.S.  618,  627  n.6  (1969))  ;  see 
cases  cited  notes  47-49  supra. 

415  See  text  accompanying  notes  51-83  supra. 

416  Escoe  V.  Zerbst,  295  U.S.  490,  493-94  (1935). 
41'^  See  text  accompanying  notes  32-39  supra. 

418  Comment,  Criminal  Law — Insane  Persons — Influence  of  Mental  Illness  on  the 
Parole  Return  Process,  59  Mich.  L.  Rev.  1101,  1102  n.ll,  1110  n.47  (1961). 
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determining  due  process  requirements  in  the  parole  revocation  process 
is  one  that  begins  by  defining  the  individual  interests  affected,  the  goals 
the  process  is  designed  to  achieve,  the  government's  interest  in  summary 
adjudication,  and  the  potential  burden  on  the  proceedings  imposed  by 
the  procedural  changes.  This  is  the  clear  command  of  the  most  recent 
developments  in  the  due  process  concept.'*'^ 

3.  Interests  in  Increasing  Procedural  Safeguards 

The  traditional  due  process  analysis  presupposes  "a  complexity  of 
factors"  that  are  weighed  to  determine  the  need  for  procedural  protec- 
tion. The  parolee's  interest  in  retaining  his  presently  enjoyed  freedom 
is  obviously  a  significant  consideration.  Both  the  parolee  and  the 
government  have  an  interest  in  the  parolee's  establishment  and  main- 
tenance of  stable  relationships  in  the  community.  Where  no  counter- 
vailing interests  exist,  the  constitutional  framework  seems  clearly  to 
mandate  the  provision  of  basic  procedural  safeguards,  at  least  at  the 
adjudicative  phase. 

The  countervailing  considerations  in  the  due  process  balance  may 
be  the  goals  and  necessities  of  the  parole  system.  Analysis  leads  to  the 
conclusion,  however,  that  most  of  these  are  consistent  with  the  parolee's 
interest.  At  revocation  the  rehabilitative  functions  of  the  system  must 
be  accommodated.  Rehabilitation  is  often  articulated  as  the  primary 
goal,  but  denial  of  procedural  protections  impedes  a  rehabilitative 
function  to  the  extent  that  procedure  indicates  to  the  parolee  that  the 
law  protects  the  individual  from  unreasoned  discretion.  Moreover, 
if  rehabilitation  is  the  primary  goal,^^°  progress  toward  reaching  this 
end  has  been  singularly  unimpressive.^"^  Given  the  limits  of  correctional 
resources,  it  may  well  be  impossible  to  achieve ;  but,  as  a  state  interest, 
it  militates  in  favor  of  procedural  safeguards. 

The  recent  trend  in  defining  the  goals  of  parole  identifies  parole  as 
a  means  to  "permit  both  a  smoother  transition  from  the  dependency  of 
prison  to  complete  freedom  and  earlier  release  from  incarceration  under 
conditions  designed  to  test  the  prisoner's  capacity  to  'make  it  on  the 
outside.'  "  *^  Skeptical  of  the  prospects  of  molding  the  offender  into 
a  model  citizen,  proponents  of  this  view  emphasize  facilitating  the  rein- 
tegration of  the  parolee  into  the  community.*^^  This  is  actually  part  of 
the  rehabilitation  goal.     This  reintegration  process  is  interfered  with 

^"^^  See  text  accompanying  notes  361-84  supra. 

*^o  See  Comment,  Freedom  and  Rehabilitation  in  Parole  Revocation  Hearings, 
72  Yale  L.J.  368,  370  &  n.28  (1962). 

421  F.  Cohen,  supra  note  29,  at  29  &  n.l8 ;  Task  Force  Report,  supra  note  1, 
at  62  (35-45%  of  adults  released  on  parole  are  subsequently  returned  to  prison)  ; 
Bixby,  supra  note  124,  at  24-25. 

422  United  States  ex  rel.  Bey  v.  Board  of  Parole,  443  F.2d  1079,  1086  (2d  Cir. 
1971)  ;  accord,  Bixby,  supra  note  124,  at  24;  see  Task  Force  Report,  supra  note  1, 
at  62. 

423  (^j  Xask  Force  Report,  supra  note  1,  at  62. 
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by  groundless  or  unreasonable  reincarceration.  Procedural  safeguards 
fortify  the  process  by  protecting  against  unreasonable  action.  Further- 
more, the  reintegration  and  the  rehabilitation  models  leave  the  parole 
board  with  the  responsibility  for  operating  in  a  manner  consistent  with 
the  security  of  the  community,  and  that  security  may  be  threatened  if 
prisoners  are  finally  released  without  having  been  rehabilitated  by  the 
parole  system. 

In  achieving  its  objectives,  however,  the  board  must  operate  within 
constraints  imposed  by  the  scarcity  of  available  prison  resources.*^^  Be- 
cause jail  cells  are  not  of  unlimited  supply,  and  citizen  resistance  to 
increased  tax  burdens  makes  a  major  expansion  of  correctional  facilities 
improbable,  many  offenders  will  never  be  incarcerated  or,  if  confined  at 
all,  will  eventually  return  from  confinement  to  the  community. ^^ 
Optimally,  only  those  offenders  whose  conditional  liberty  is  not  incon- 
sistent with  the  safety  of  society  and  their  own  rehabilitation  or  reinte- 
gration will  be  released  and  retained  on  parole.  To  the  extent  that 
correctional  institution  capacity  is  limited,  however,  ideal  goals  are 
compromised.  The  revocation  determination  is  essentially  one  of  choos- 
ing the  most  favorable  risk  from  among  many  questionable  ones. 

Given  the  constraints  imposed  by  limited  resources,  rational  de- 
cisionmaking is  essential.  The  reincarceration  of  good-risk  parolees 
may  well  mean  either  that  bad-risk  parolees  will  be  allowed  to  remain 
on  the  streets  or  that  prisoners  who  are  in  fact  poorer  risks  will  be 
paroled  for  the  first  time.  The  community  eventually  pays  the  cost, 
measured  both  in  terms  of  the  increased  probability  of  the  bad-risk 
parolee  committing  crimes  and  the  adverse  consequences  of  the  re- 
incar'^eration  of  his  good-risk  counterpart.*^^  The  correct  decision,  not 
necessarily  the  quickest  one,  serves  the  best  interest  of  the  community. 
To  make  such  a  decision  the  board  should  seek  a  maximum  of  reliable 
information.  The  need  for  such  information  should  weigh  heavily  in 
the  due  process  balance. 

4.  Interests  Militating  Against  New  Safeguards 

Finally,  although  long-range  considerations  of  rational  decision- 
making call  for  procedures  maximizing  the  flow  of  reliable  information, 
the  problem  of  short-range  resource  allocation  remains.  The  limited 
man-hours  of  state  parole  boards  and  the  current  burdensome  work- 
load of  the  public  defenders  illustrate  the  problems  with  extending 
procedural  protections.    Those  who  advocate  substantial  reform  should 

^24  See  notes  75-78  supra  &  accompanying  text. 

'*25  See  generally  Task  Force  Report,  supra  note  1,  at  62. 
_  426  Bixby,  supra  note  124,  at  24  (prolonged  incarceration  increases  likelihood  of 
recidivism)  ;  Bixby,  New  Concepts  in  Parole  and  Misdemeanant  Probation,  in  Joint 
Comm'n  on  Correctional  Manpower  &  Training,  Perspectives  on  Correctional 
Manpower  and  Training  59,  60-61  (1970)  (citing  study  indicating  a  high  correlation 
between  period  of  incarceration  and  recidivism  rates). 
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not  overlook  the  propensity  of  officials  to  circumvent  restrictions,  and 
the  concomitant  danger  of  fostering  a  species  of  sham  process.  As 
Professor  Kadish  has  noted  in  discussing  the  role  of  counsel  at  revoca- 
tion hearings : 

The  problems  of  overburdened  parole  boards  would  appear 
remediable  by  measures  directed  to  the  problem  rather  than  by 
the  pursuit  of  measures  which  render  the  work  of  the  boards 
less  just  and  less  adequate.'*^^ 

Another  state  interest  is  ensuring  the  availability  of  adequate  re- 
sources for  the  operation  of  other  aspects  of  the  parole  system.  Court- 
imposed  procedural  safeguards  will  force  the  allocation  of  more  re- 
sources to  the  revocation  procedure  and  might  take  away  resources 
from  other  important  activities,  such  as  surveillance  and  supervision  of 
parolees.  One  final  interest,  which  is  quite  limited  in  its  implications, 
is  protecting  sources  of  information.  Requiring  the  parole  board  to 
hold  a  hearing  at  which  it  must  introduce  all  of  the  evidence  upon  which 
a  decision  is  to  be  based,  and  permitting  the  parolee  to  cross-examine 
all  witnesses  might  prove  detrimental  to  the  investigative  process.^^* 
Indeed,  fear  of  reprisals  could  lead  some  informants  to  refrain  from 
testifying  in  any  manner. 

5.  Notice  and  Hearing 

Notice  and  hearing  have  long  been  recognized  as  basic  to  due 
process.  As  stated  first  by  Justice  Jackson,  and  more  recently  reiterated 
by  Justice  Harlan,  writing  for  the  majority  in  Boddie  v.  Connecticut'.*"^^ 

Although  "[m]any  controversies  have  raged  about  the 
cryptic  and  abstract  words  of  the  Due  Process  Clause  .  .  . 
there  can  be  no  doubt  that  at  a  minimum  they  require  that 
deprivation  of  life,  liberty  or  property  by  adjudication  be 
preceded  by  notice  and  opportunity  for  hearing  appropriate  to 
the  nature  of  the  case."  *^^ 

To  be  meaningful,  notice  must  be  timely  and  contain  a  statement  detail- 
ing the  reasons  for  the  proposed  action  against  the  individual.*^^ 

The  due  process  clause  should  be  read  to  compel,  prior  to  parole 
revocation,  provision  of  a  hearing  and  notice  detailing  the  basis  for  the 

427  Kadish  The  Advocate  and  the  Expert— Counsel  in  the  Peno -Correctional 
Process,  45  Minn.  L.  Rev.  803,  837-38  (1961). 

*2»See  Williams  v.  New  York,  337  U.S.  241,  250  (1949). 

<29  401  U.S.  371  (1971). 

430 /(f  at  377-78  (quoting  Mullane  v.  Central  Hanover  Bank  &  Trust  Co.,  339 
U.S.  306.  313  (1950)). 

*3iSee  Goldberg  v.  Kelly,  397  U.S.  254.  267-68  (1970)  ;  In  re  Gault.  387  U.S.  1, 
33  (1967). 
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proceeding.^^^  As  in  Specht  v.  Patterson,  revocation  clearly  involves 
the  determination  of  new  facts.  Applying  the  standard  enunciated  in 
Goldberg  v.  Kelly,  a  court  must  conclude  that  parole  revocation  causes 
the  parolee  to  suffer  "grievous  loss."  His  interest  in  retaining  his 
presently  enjoyed  freedom  should  outweigh  the  state  interest  in  con- 
serving its  revenue  and  its  related  interest  in  channeling  limited  re- 
sources into  other  parts  of  the  parole  system.^^^  This  result  is  reinforced 
by  the  joint  interests  of  the  state  and  the  parolee  in  the  parolee's  re- 
habilitation and  in  a  decisionmaking  process  that  yields  accurate  results. 

In  furtherance  of  the  parole  board's  interest  in  obtaining  the  maxi- 
mum amount  of  reliable  information,  a  fact-determination  hearing 
provides  the  parolee  the  opportunity  to  contest  information  submitted 
by  parole  agents  whose  supervisory  reports  play  an  important  role  in 
the  board's  determination.'*^^  Exclusive  reliance  on  the  parole  agent, 
whose  extensive  case  load  may  permit  only  superficial  contact  with  the 
parolee,  and  whose  reports  may  reflect  personality  conflicts  and  com- 
munity pressures,  produces  a  result  of  doubtful  objectivity  and  re- 
liability.'*^^ Also,  the  possibility  of  arbitrary  or  groundless  action  poses 
a  major  hazard  if  a  hearing  is  denied.  The  existence  of  an  adjudicatory 
hearing,  both  as  a  source  of  necessary  information,  and  as  a  reassurance 
to  the  parolee  that  he  is  being  treated  fairly,  serves  the  rehabilitative 
function  of  parole. 

The  next  question  that  arises  is  whether  there  is  a  right  to  an 
initial,  pre-incarceration  hearing.  There  has  been  little  judicial  re- 
sistance to  preliminary  incarceration  of  the  parolee  pending  a  hearing. 
In  general,  this  question  has  been  overshadowed  by  the  uncertainty 
pervading  the  basic  hearing  and  notice  questions.  In  any  event,  pre- 
liminary incarceration  is  justified.  The  parolee  is  released  on  the 
premise  that  he  is  no  longer  a  threat  to  the  public.  When  this  premise 
becomes  dubious,  there  is  a  public  interest  in  immediate  reincarceration 
pending  a  hearing.  In  addition  to  the  immediate  danger  to  the  public, 
the  ability  of  the  parole  board  to  prevent  flight  by  the  parolee  is  ques- 
tionable. Particularly  if  the  parolee  knows  that  valid  grounds  for 
revocation  exist,  he  has  a  strong  incentive  to  flee  the  jurisdiction. 

*32  Some  cases  have  held  that  there  is  no  right  to  a  hearing  on  parole  revocation. 
E.g.,  Morrissey  v.  Brewer,  443  F2d  942  (8th  Cir.),  cert,  granted,  40  U.S.L.'W.  3288 
(U.S.  Dec.  21,  1971)  (No.  5103);  Rose  v.  Haskins,  388  F.2d  91  (6th  Cir.),  cert, 
denied,  392  U.S.  946  (1968).  Other  cases  have  explicitly  held  that  due  process  com- 
pels a  hearing.  E.g.,  Hahn  v.  Burke,  430  F.2d  100,  104-05  (7th  Cir.  1970)  ;  Goolsby 
V.  Gagnon,  322  F.  Supp.  460  (E.D.  'Wis.  1971)  ;  Warden  v.  Palumbo.  214  Md.  407. 
135  A.2d  439  (1957). 

*^^See  Goldberg  v.  Kelly,  397  U.S.  254,  266  (1970). 

484  See  Morrissey  v.  Brewer,  443  F.2d  942,  943  n.l,  944  n.2  (8th  Cir.)  cert 
granted,  40  U.S.L.W.  3288  (U.S.  Dec.  21,  1971)  (No.  5103);  cf.  Rose  v.  Haskins" 
388  F.2d  91  (6th  Cir.),  cert,  denied,  392  U.S.  946  (1968). 

485  See,  e.g.,  4  The  Attorney  General's  Survey  of  Release  Procedures  246-47 
(1939)  ;  Bixby,  New  Concepts  in  Parole  and  Misdemeanant  Probation,  supra  note 
426,  at  63 ;  Note,  Observations  on  the  Administration  of  Parole  79  Yale  L  T  698 
704-06  (1970).  '  J-        , 
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Acknowledgement  of  the  value  of  notice  of  charges  and  a  hearing 
raises  the  further  question  of  the  nature  of  the  hearing.  To  use  the 
analysis  applied  in  Jenkins  v.  McKcithen,  there  can  be  no  doubt  that  the 
revocation  hearing  is  not  purely  investigatory.  The  parole  board  does 
punish  and  impose  legal  sanctions  depriving  the  parolee  of  liberty. 
Parole  revocation  provides  a  much  stronger  case  for  requiring  the  right 
to  confront  and  cross-examine  witnesses,  and  to  present  evidence  on 
behalf  of  the  party  prejudiced  by  the  proceeding,  than  the  facts  in 
Jenkins.  In  terms  of  the  nature  of  the  injury  to  the  individual,  parole 
revocation  would  also  seem  to  provide  a  stronger  case  than  Goldberg. 
Moreover,  the  principle  in  Goldberg  was  stated  very  broadly : 

In  almost  every  setting  where  important  decisions  turn 
on  questions  of  fact,  due  process  requires  an  opportunity  to 
confront  and  cross-examine  adverse  witnesses. ^^® 

Quoting  an  earlier  decision,  the  Court  explained  that  the  right  to  ex- 
amine the  government's  evidence  to  show  that  it  is  untrue  is  basic,  and 
that  when  evidence  consists  of  the  "testimony  of  individuals  whose 
memory  might  be  faulty  or  who,  in  fact,  might  be  perjurers  or  persons 
motivated  by  malice,  vindictiveness,  intolerance,  prejudice,  or  jealousy," 
then  the  ability  to  disprove  that  evidence  is  even  more  important.'*^' 
These  considerations  indicate  that  due  process  should  be  held  to  entail 
the  right  to  confront  and  cross-examine  adverse  witnesses  at  the  parole 
revocation  hearing.  Goldberg  could  be  distinguished  on  the  ground 
that  the  governmental  interest  in  protecting  the  secrecy  of  its  witnesses 
is  greater  in  the  parole  context  than  it  is  in  the  welfare  context.  But, 
even  were  this  so,  this  distinction  should  not  be  determinative,  due  to 
the  nature  of  the  individual  right  affected. 

The  parole  board  defends  its  denial  of  access  to  information  sources 
with  the  argument  that  if  the  privilege  of  confidentiality  were  removed, 
many  informants  would  refrain  from  providing  valuable  information. 
Much  of  the  board's  information  is  from  friends  and  family  of  the 
parolee  *^^  whose  desire  for  secrecy  is  predicated  in  some  cases  on  a 
fear  of  reprisal.  In  cases  where  information  leading  to  revocation  is 
provided  by  an  employer,  the  revelation  that  a  particular  employer  had 
informed  on  a  fellow  parolee  could  result  in  animosity  of  other  prisoner's 
toward  that  employer,  eliminating  him  as  an  effective  source  of  employ- 
ment for  future  parolees.^^^ 

Balanced  against  the  board's  desire  to  retain  information  sources 
is  the  danger  of  unreliable  information  when  these  sources  remain  un- 
challenged.   The  Supreme  Court  has  held  that  "[wjhere  the  disclosure 

436  397  U.S.  at  269. 

437 /d.  at  270  (quoting  Greene  v.  McElroy,  360  U.S.  474,  496  (1959)). 

438  Spp   Comment,  Freedom  and  Rehabilitation  in  Parole   Revocation  Hearings 
supra  note  420,  at  375;  20  Buff.  L.  Rkv.  713,  722   (1971). 

439  w.  Cohen,  supra  note  405,  at  197. 
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of  an  informer's  identity,  or  of  the  contents  of  his  communication  .  .  . 
is  essential  to  a  fair  determination  of  a  cause,  the  privilege  [of  secrecy] 
must  give  U'ay."  **°  The  policy  behind  this  conclusion  has  been  at- 
tributed to  the  informer's  fear  that  "the  information  they  have  will  not 
withstand  the  test  of  cross-examination  .  .  .  . "  *'*^  While  there  may 
be  instances  in  which  secrecy  is  warranted,  the  revoking  authority 
should  be  put  to  the  choice  of  either  revealing  its  sources  and  allowing 
the  information  to  be  tested  fairly,  or  justifying  revocation  without 
resort  to  information  that  it  desires  to  keep  secret.*^^  Even  if  secrecy 
is  not  entirely  ruled  out,*^^  its  use  should  be  restrained  by  a  requirement 
that  the  board  justify  secrecy  whenever  it  feels  compelled  to  protect  its 

444 

sources. 

Requiring  the  presence  of  adverse  witnesses  not  only  presents  the 
problem  of  reprisal,  but  also  increases  the  number  of  participants  at  the 
hearing,  raising  the  possibility  of  delays  similar  to  those  experienced  in 
courtroom  adjudication.**^  To  strike  the  balance  between  the  immediate 
need  for  an  unimpaired  informational  flow  that  creates  the  least  drain 
on  the  board's  limited  time  resources  and  the  necessity  for  information 
that  has  been  tested  by  the  adversary  process  to  ensure  its  reliability, 
the  procedural  safeguard  of  confrontation  and  cross-examination  can  be 
allowed  in  a  modified  or  limited  form.**^ 

Commenting  on  the  importance  of  the  parolee's  right  to  contest 
the  board's  case  at  revocation,  Professor  Davis  notes : 

The  right  to  explain  or  rebut,  even  without  a  right  of 
cross-examination,  will  often  mean  correction  of  factual  mis- 
judgments  based  on  inadequate  investigation  of  facts,  and  the 
Board's  policy  of  releasing  a  prisoner  who  is  ready  for  release 
will  be  furthered.**' 

Thus,  even  if  cross-examination  is  limited,  some  right  of  rebuttal  is 
essential. 

440  Roviaro  v.  United  States,  353  U.S.  S3,  60-61  (1957)  ;  cj.  McCray  v.  Illinois, 
386  U.S.  300  (1967)  (informer's  identity  properly  kept  secret  at  pretrial  hearing  to 
determine  the  question  of  probable  cause  for  an  arrest  or  search). 

441  Sklar,  supra  note  360,  at  195. 

442  Id.  n.l65. 

443  £.£,.,  McCray  v.  Illinois,  386  U.S.  300    (1%7). 

444  Roviaro  v.  United  States,  353  U.S.  53,  62  (1957). 

445  See  Comment,  Freedom  and  Rehabilitation  in  Parole  Revocation  Hearings, 
supra  note  420,  at  375. 

446  As  a  means  of  reconciling  these  potentially  conflicting  aims,  Professor  Davis 
suggests  modeling  the  revocation  proceedings  after  the  German  civil  trial.  This 
might  include  a  presiding  officer  in  full  control,  a  reduction  in  the  role  of  counsel, 
no  right  to  cross-examination  except  vt'hen  the  presiding  officer  feels  it  is  desirable 
to  bring  out  additional  information,  and  the  right  of  the  parolee  to  know  the  evidence 
used  against  him  and  to  rebut  or  explain  such  evidence.  See  K.  Davis,  supra  note 
2>2>,  §7.16,  at  357-58  (Supp.  1970).  For  a  critical  discussion  of  the  German  civil 
system  as  a  source  of  ideas  for  reform,  see  Kaplan,  Civil  Procedure — Reflections  on 
the  Comparison  of  Systems,  9  Buff.  L.  Rev.  409,  422,  424  (1960). 

447  K.  Davis,  supra  note  33,  §7.16,  at  356  (Supp.  1970). 
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Although  courts  have  recognized  that,  at  a  minimum,  knowledge 
of  the  nature  of  the  charges  is  essential  for  the  parolee  effectively  to 
contest  the  accusation,  they  have  generally  denied  pre-hearing  dis- 
covery.**^ Access  to  parole  board  records  presents  a  more  difficult 
question  than  does  access  to  evidence  directly  on  the  issue  of  a  particular 
violation.  If  due  process  requires  that  the  board  decision  be  based 
solely  on  evidence  adduced  at  the  hearing,**"  limiting  access  to  board 
files  may  be  justified,  since  any  evidence  in  those  files  that  is  relevant  to 
a  defense  against  the  alleged  violation  will  either  be  open  to  scrutiny  at 
the  hearing,  or  be  unavailable  for  use  by  the  parole  authorities.  More- 
over, the  decision  must  be  limited  in  that  manner  if  other  procedural 
safeguards  are  to  have  any  significance.  Cross-examination  is  of  little 
value  if  not  performed  on  a  crucial  witness  or  issue.  Similarly,  unless 
the  parole  board  is  required  to  state  the  reasons  for  its  decision,  whether 
the  board  complies  with  the  requirement  that  the  decision  be  based  on 
evidence  adduced  at  the  hearing  could  never  be  ascertained.*^"  These 
final  requirements  of  due  process  would  not  significantly  burden  the 
proceeding  and  therefore  should  attach  at  parole  revocation. 

6.  The  Right  to  Counsel 

Following  a  determination  that  the  right  to  a  hearing  exists,  the 
next  unresolved  question  is  the  right  to  assistance  of  counsel.  This 
section  will  treat  first  the  right  to  the  assistance  of  retained  counsel  and 
second  the  right  to  state-appointed  counsel.  Some  states  by  statute  ex- 
pressly extend  the  right  to  retained  counsel ;  *^^  in  other  jurisdictions  the 
absence  of  a  legislative  mandate  has  allowed  judicial  interpretation  im- 
plying the  right  to  retained  counsel.*^^  Those  that  oppose  extending 
this  right  argue  that  counsel  is  not  constitutionally  required  *^^  and  that 
his  presence  would  not  be  beneficial  to  the  proceedings. 

The  policy  rationale  for  barring  counsel  rests  on  the  characteriza- 
tion of  revocation  hearings  as  non-adversarial,  with  parole  board  de- 
cisions based  on  the  advice  of  experts.  Counsel  in  this  setting,  the 
courts  fear,  would  turn  the  revocation  hearing  into  a  "legal  battle."  *" 

**^See  eg  Hyser  v.  Reed,  318  F.2d  225,  239  (D.C.  Cir.),  cert,  denied,  375 
U.S.  957  (1963)". 

449  c/.  Goldberg  v.  Kelly,  397  U.S.  254,  271  (1970). 

450  Jd. 

*!i^Eg.  Ala.  Code  tit.  42,  §12  (1959);  D.C.  Code  Ann.  §24-206  (1967); 
Fla  Stat  Ann.  §947.23(1)  (Supp.  1971);  Mont.  Rev.  Code  Ann.  §94-9835 
(1969)  ;  Wash.  Rev.  Code  §9.95.122  (Supp.  1970). 

452  £p  Robbins  v.  Reed,  269  F.2d  242  (D.C.  Cir.  1959).  For  additional  cases, 
see  20  Buff.  L.  Rev.  713,  717  n.21   (1971). 

463  Firkins  v.  Colorado,  434  F.2d  1232  (10th  Cir.  1970)  ;  Williams  v.  Patterson, 
389  F.2d  374  (10th  Cir.  1968)  ;  Williams  v.  Dunbar,  377  F.2d  505  (9th  Cir.  1967)  ; 
Gonzales  v.  Patterson,  370  F.2d  94  (10th  Cir.  1966)  ;  Johnson  v.  Stucker,  203  Kan. 
253  453  P.2d  35  (1969)  ;  Snedeker  v.  Wingo,  453  S.W.2d  552  (Ky.  Ct.  App.  1970)  ; 
see  Morrissey  v.  Brewer,  443  F.2d  942  (8th  Cir.),  cert,  granted,  40  U.S.L.W.  3288 
(U.S.  Dec.  21,  1971)  (No.  5103)  ;  Lawson  v.  Coiner,  291  F.  Supp.  79  (N.D.W.  Va. 
1968). 

4B4  Sklar,  supra  note  360,  at  195-96. 
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Justice  Breitel,  dissenting  in  People  ex  rel.  Menechino  v.  Warden*^'^ 
expressed  this  judicial  attitude  in  opposing  the  anticipated  flood  of 
procedural  issues  connected  with  extending  the  right  to  counsel.  Before 
the  Menechino  decision,  New  York  law  had  expressly  barred  even  the 
right  to  appear  with  retained  counsel.  Justice  Breitel  believed  this 
system  consistent  with  due  process,  particularly  due  to  the  new  burdens 
that  participation  by  counsel  would  impose  upon  the  judicial  system.'*'*^ 
Some  courts  have  justified  the  refusal  to  permit  retained  counsel  by  the 
assertion  that  parole  is  a  privilege  and  that  prior  Supreme  Court  de- 
cisions extending  the  right  to  counsel  are  inapplicable  to  the  parole 
revocation  proceeding.*^^ 

Focusing  on  actual  state  interests,  the  Second  Circuit  has  indicated 
that  the  presence  of  counsel  at  revocation  hearings  should  "advance,  not 
retard  the  'modern  concept  of  individualized  punishment'  and  rehabilita- 
tion." ^^^  In  performing  his  primary  functions  of  clarifying  and  focus- 
ing the  issues  and  facts  for  determination,  counsel  may  contribute  to 
the  speed  and  efficiency  of  the  decisionmaking.'*^^  Results  of  a  study 
of  the  Michigan  parole  system,  a  state  in  the  forefront  of  formalizing 
revocation  procedural  safeguards,  indicate  that  increased  procedural 
safeguards  will  not  produce  more  conservative  release  policies.*^" 

Counsel's  presence  could  also  provide  a  needed  stimulus  to  critical 
evaluation  and  new  thinking  by  the  board.  In  aiding  the  board  to 
obtain  more  reliable  information,  and  in  providing  the  parolee  with  an 
articulate  spokesman  for  his  interests,  counsel  functions  in  a  manner 
entirely  consistent  with  the  parole  system's  goals. 

The  premise  that  the  parole  revocation  hearing  is  non-adversarial 
in  nature  is  fallacious  because  of  both  the  nature  of  the  board  and  the 
importance  of  the  question  at  issue — the  parolee's  liberty.  As  a  conse- 
quence of  political  pressure  and  public  criticism,  the  board  is  likely  to 
assume  a  prosecutorial  posture.^^^  In  its  desire  to  avoid  unfavorable 
publicity,  the  board  tends  to  be  retributive  toward  those  who  have 
failed  the  system  and  therefore  to  view  incarceration  as  a  penalty  for 
the  parolee's  failure.^^^  The  result  of  such  pressures  is  a  system  the 
primary  concern  of  which  is  its  own  immediate  protection  from  hostile 

455  27  N.Y.2d  376,  267  N.E.2d  238,  318  N.Y.S.2d  449  (1971). 

456  Id.  at  394-95,  267  N.E.2d  at  249-50.  318  N.Y.S.2d  at  464-65. 

457  Firkins  v.  Colorado,  434  F.2d  1232,  1233-34  (10th  Cir.  1970);  Williams  v. 
Patterson  389  F.2d  374,  375  (10th  Cir.  1968)  ;  Johnson  v.  Stucker,  203  Kan.  253, 
255-57,  453  P.2d  35,  39-40  (1969)  ;  see  Washington  v.  Hagan,  287  F.2d  332  (2d  Cir. 
1960). 

458  United  States  ex  rel.  Bey  v.  Board  of  Parole,  443  F.2d  1079,  1088  (2d  Cir. 
1971)    (treating  right  to  appointed  counsel). 

459  5"^^  Kadish,  supra  note  427,  at  832. 

460  Comment,  Criminal  Lais.' — Insane  Persons — Influence  of  Mental  Illness  on  the 
Parole  Return  Process,  supra  note  418,  at  1110  n.47;  see  United  States  ex  rel.  Bey 
V.  Board  of  Parole,  443  F.2d  1079,  1088  (2d  Cir.  1971). 

461  See,  e.g.,  Comment,  Freedom  and  Rehabilitation  in  Parole  Revocation  Hear- 
ings, supra  note  420,  at  368,  376  n.50. 

462  Jd, 
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public  opinion ;  consequently  the  board  fails  in  its  essential  purpose — to 
make  accurate  decisions  consistent  with  the  rehabilitative  and  reintegra- 
tion ideals.  The  resultant  adversarial  nature  of  the  parole  hearing, 
despite  the  application  of  the  "administrative"  label,  indicates  the  need 
for  counsel  at  such  proceedings. 

The  floodgate  claim  *^^ — the  fear  that  granting  a  right  to  counsel 
would  open  a  Pandora's  box  of  other  procedural  issues — although 
presenting  a  legitimate  concern,  is  an  unpersuasive  argument  that  could 
be  made  against  almost  every  procedural  advance ;  were  it  accepted,  ex- 
pedience would  be  elevated  to  a  position  superior  to  that  of  specific,  con- 
stitutionally secured  rights.  Under  the  due  process  clause,  each  pro- 
cedural issue  should  be  evaluated  on  its  own  merits.  Moreover,  the 
implicit  assumption  of  the  floodgate  objection,  the  as.sumption  that  the 
right  to  counsel  is  an  all-or-nothing  proposition,  fails  to  acknowledge 
the  limits  that  parole  boards  may  legitimately  place  on  counsel's  ac- 
tivity.^*'^  While  the  power  to  limit  counsel's  role  must  itself  be  circum- 
scribed so  that  it  does  not  conflict  with  the  standard  of  effective  repre- 
sentation, it  is  unreasonable  to  assume  that  unlimited  expansion  of 
procedural  devices  and  endless  delays  are  the  inevitable  consequences 
of  permitting  eff'ective  counsel. 

Goldberg  v.  Kelly  and  Jenkins  v.  McKeithen  both  extended  the 
right  to  retain  counsel  to  proceedings  substantially  affecting  individual 
rights.*^^  These  were  not  proceedings  that  would  lead  to  incarceration. 
Without  any  substantial  difference  in  the  state  interests  in  barring 
counsel,  a  fortiori,  under  the  due  process  clause  counsel  must  be  allowed 
at  a  parole  revocation  proceeding.  Parole  revocation  does  involve  a 
determination  of  new  facts,  and,  therefore,  Specht  v.  Patterson'^^^  is  in 
point  and  should  be  read  to  require  that  the  parolee  be  allowed  to  retain 
counsel  at  revocation.  The  discussion  of  the  due  process  right  to  retain 
counsel,  however,  may  be  purely  academic  due  to  the  most  recent 
developments  extending  the  right  to  state-appointed  counsel. 

If  retained  counsel  is  permitted,  this  issue  of  the  indigent's  right  to 
appointed  counsel  follows  inevitably.  Decisions  on  this  question  are 
not  uniform.  Where  not  statutorily  mandated,  some  courts  have  held 
it  within  the  discretion  of  the  parole  board  to  preclude  appointment  of 
counsel.^"     Others  have  found  appointed  counsel  required  under  an 

463  £  g  People  ex  rcl.  Menechino  v.  Warden,  27  N.Y.2d  376,  394-95,  267  N.E.2d 
238,  249,  318  N.Y.S.2d  449,  464-65   (1971)    (Breitel,  J.,  dissenting). 

•*6'i  Sec  United  States  ex  rel.  Bey  v.  Board  of  Parole,  443  F.2d  1079  (2d  Cir. 
1971)  ;  Hyscr  v.  Reed,  318  F.2d  225  (D.C.  Cir.),  cert,  denied,  375  U.S.  957  (1963). 

To  avoid  this  problem,  Professor  Davis  has  suggested  alloting  each  parolee  a 
fixed  amount  of  time  to  use  in  whatever  fashion  he  chooses.  K.  Davis,  supra  note 
33,  §7.16,  at  358  (Supp.  1970).  While  this  proposal  is  indicative  of  the  flexibility 
and  possible  alternatives  which  the  board  should  consider,  it  may  fall  short  of  the 
hearing  that,  ideally,  would  be  related  to  the  extensiveness  of  the  evidence  offered 
by  both  the  board  and  the  parolee. 

40.-.  _5-^^  text  accompanying  notes  379-84  supra. 

466  386  U.S.  605  (1967). 

*^T  See  Heath  v.  State,  94  Idaho  101,  482  P.2d  76  (1971). 
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equal  protection  rationale.'*^^  Still  others  have  found  that  parole 
revocation  is  a  critical  stage  at  which  appointed  counsel  must  be 
offered."'^ 

The  basic  principle  of  the  appointnient-of-counsel  cases  is  fairly 
clear.     That  principle  was  stated  in  Mempa  v.  Rhay :  *^" 

[A]ppointment  of  counsel  for  an  indigent  is  required  at  every 
stage  of  a  criminal  proceeding  where  substantial  rights  of  a 
criminal  accused  may  be  afifected/^* 

Gideon  v.  Wainwright*"-  in  which  the  Supreme  Court  first  held  that 
the  sixth  amendment's  guarantee  of  counsel  applied  to  the  states  and 
therefore  required  the  appointment  of  counsel  for  indigents  in  criminal 
trials,  articulated  a  similar  rationale :  the  right  to  counsel  is  fundamental 
because  in  our  adversary  system  a  person  can  only  be  assured  a  fair 
trial  if  represented  by  a  lawyer.^"  Undoubtedly,  substantial  rights  are 
affected  at  a  parole  revocation  proceeding.  The  similarity  of  revocation 
of  parole  to  the  issue  in  Mempa  and  the  perceived  substantiality  of  the 
rights  affected  by  parole  revocation  has  led  a  number  of  courts  to 
require  appointed  counsel  at  parole  revocation.*^* 

Of  course,  the  reasoning  of  those  cases  that  denied  a  right  to  state- 
appointed  counsel  upon  the  absence  of  such  a  right  at  probation  revoca- 
tion proceedings  *^^  has  been  undercut  by  Mempa.  The  distinctions 
proffered  by  those  courts  that  have  refused  to  apply  Mempa  to  parole 
revocation  are  also  unpersuasive.  For  example,  Rose  v.  Haskius'^'^  dis- 
tinguished Mempa  on  the  ground  that  in  Mempa  the  probationer's  case 
was  theoretically  still  pending  in  state  court  because  sentence  had  never 
been  imposed.  This  distinction  is  artificial  and  misses  the  principle  of 
Mempa.  Similarly,  in  Morrissey  v.  Brezver'^'^''  the  Eighth  Circuit 
reasoned  that  the  deferred  sentencing  at  issue  in  Mempa  is  a  stage  in 
the  criminal  proceeding  and  that  revocation  of  parole  is  not.*'^^    Mor- 

iessee  Warren  v.  Parole  Bd.,  23  Mich.  App.  754,  179  N.W.2d  664  (1970); 
cf  Douglas  V.  California,  372  U.S.  353  (1963);  Smith  v.  Bennett,  365  U.S.  708 
(1961)  ;  Griffin  v.  Illinois,  351  U.S.  12  (1956). 

469  United  States  ex  rel.  Bey  v.  Board  of  Parole.  443  F.2d  1079  (2d  Cir.  1971)  ; 
Goolsby  V.  Gagnon,  222  F.  Supp.  460  (E.D.  Wis.  1971)  ;  People  ex  rel.  Menechino 
V.  Warden,  27  N.Y.2d  376,  267  N.E.2d  238,  318  N.Y.S.2d  449  (1971)  ;  Commonwealth 
V.  Tinson,  433  Pa.  328,  249  A.2d  549   (1969). 

4'f0  389  U.S.  128  (1967). 

471  Id.  at  134. 

472  372  U.S.  335  (1963). 

473  Id.  at  344. 

474  Cases  cited  note  469  supra. 

475  £.f,.^  Hyser  v.  Reed,  318  F.2d  225  (D.C.  Cir.),  cert,  denied,  375  U.S.  957 
(1963). 

476  388  F.2d  91   (6th  Cir.),  cert,  denied,  392  U.S.  946  (1968). 

477443  F.2d  942  (8th  Cir.),  cert,  granted,  40  U.S.L.W.  3288  (U.S.  Dec.  21, 
1971)    (No.  5103). 

478 /<f.  at  951;  accord,  Shaw  v.  Henderson,  430  F.2d  1116  (5th  Cir.  1970); 
United  States  ex  rel.  Halprin  v.  Parker,  418  F.2d  313  (3d  Cir.  1969)  ;  see  Jones  v. 
Rivers,  338  F.2d  862,  874  (4ih  Cir.  1964). 
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rissey,  also,  failed  to  recognize  that  substantial  rights  are  affected  by 
parole  revocation  and  that  the  kinds  of  determinations  made  at  the 
combined  probation  revocation  and  deferred  sentencing  hearing  in 
Mempa  would  be  the  same  as  those  made  at  a  parole  revocation  hearing. 
It  is  difficult  to  find  the  one  type  of  hearing  any  more  a  part  of  the 
criminal  proceeding  than  the  other,  particularly  when  the  effect  upon 
the  individual  of  each  is  compared.^''^  Mempa  should  be  read  to  re- 
quire appointment  of  counsel  at  a  parole  revocation  hearing  pursuant  to 
the  sixth  amendment  as  incorporated  in  the  due  process  clause. 

7.  The  Disposition  Phase 

Even  if  due  process  is  held  to  require  a  hearing  and  assistance  of 
counsel  at  the  adjudicative  phase  of  the  revocation  process,  the  issue  of 
the  due  process  requirements  at  the  dispositional  phase  remains.  In 
this  regard,  Williams  v.  New  York  *^*  is  instructive.  In  that  case 
Williams  was  convicted  of  first  degree  murder  and  the  jury  recom- 
mended life  imprisonment.  The  trial  judge,  after  considering  evidence 
of  "thirty  other  burglaries"  that  Williams  had  allegedly  committed  but 
had  not  been  convicted  of,  sentenced  him  to  death.*®^  The  Supreme 
Court  held  that  the  trial  judge  had  not  deprived  Williams  of  due  process 
by  considering  this  evidence  without  affording  him  the  right  of  con- 
frontation and  cross-examination.  The  Court  drew  a  distinction  be- 
tween evidence  used  for  trial  on  the  issue  of  guilt  and  evidence  used  for 
the  purpose  of  determining  a  sentence.  The  Court  reasoned  that  judges 
would  be  unable  to  obtain  much  of  the  information  needed  for  guidance 
in  adapting  the  sentence  to  the  individual  if  confrontation  were  allowed. 
"The  type  and  extent  of  this  information  make  totally  impractical  if  not 
impossible  open  court  testimony  with  cross-examination."  ^^-  As  late 
as  1967,  the  Supreme  Court  purported  to  uphold  this  decision.^*^ 

The  disposition  of  parole  violations  is  of  undeniably  great  conse- 
quence to  the  parolee.  One  major  difference  from  the  adjudicative 
phase  is  the  state  interest  in  allowing  the  parole  board  to  rely  upon  its 
administrative  expertise  in  evaluating  the  parolee  and  deciding  what 
action  will  be  most  consonant  with  parole  objectives.  To  the  extent 
that  this  is  done,  the  decision  reached  is  not  based  solely  on  evidence 
adduced  at  the  hearing.  Unless  this  is  allowed,  the  parole  system  could 
not  operate  effectively  as  it  is  currently  structured  and  with  its  current 
objectives :  expertise  would  be  minimized  in  the  process. 

It  might  be  maintained,  also,  that  guaranteeing  the  reliability  of 
information  is  less  important  than  guaranteeing  large  quantities  of  the 

479  5-cr  Rose  v.  Raskins,  388  F.2d  91,  99  (6th  Cir.)    (Celebrezze,  J.,  dissenting), 
cert,  denied,  392  U.S.  946  (1968)  ;  cf.  In  re  Gault,  387  U.S.  1   (1967). 

480  337  U.S.  241   (1949). 

481  /d.  at  244. 

482  /(/.  at  250. 

483  Text  accompanying  note  384  supra. 
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information  at  the  disposition  phase,  although  this  is  not  true  at  the 
adjudicative  phase.  This  was  the  import  of  the  Williams  case.  This 
difference  in  priorities  between  the  two  phases,  although  not  explicitly 
articulated  in  this  manner  by  Williams,  might  be  based  on  the  different 
use  to  which  the  evidence  will  be  put :  the  evidence  at  disposition  is  used 
only  to  help  frame  an  opinion  as  to  what  determination  will  best  com- 
port with  the  goals  of  the  parole  system  and  is  only  a  minor  input  in  the 
overall  disposition  determination;  evidence  on  the  adjudicative  questions 
is  used  to  make  narrower  factual  determinations.'*^^  The  consequence  of 
this  difference  in  priorities  is  the  conclusion  that  due  process  does  not 
compel  the  right  to  confrontation  and  cross-examination  at  the  dis- 
position phase  of  the  revocation  hearing. 

The  result  of  this  balancing  and  the  need  to  protect  information 
sources,  however,  are  inapplicable  to  the  issue  of  according  the  parolee 
the  right  to  assistance  of  counsel  and  the  right  to  offer  evidence  on  his 
own  behalf.  Some  authority  suggests  that  the  assistance  of  counsel 
will  be  extended  only  if  a  contested  issue  of  fact  exists.*^^  These  courts 
reason  that  once  the  fact  of  a  violation  has  been  established,  the  need 
for  counsel  disappears.  This  position,  however,  does  not  withstand 
examination.  Conviction  does  not  obviate  the  need  for  counsel,  but 
merely  changes  the  focus  of  the  decisionmaking  process.  The  board 
may  not  be  required  to  reincarcerate,  and  the  individual  should  have 
an  opportunity  to  affect  the  disposition.*^^  The  range  of  dispositional 
alternatives  is  broad  enough  that  counsel  could  be  of  significant  aid  to 
both  the  board  and  the  parolee  in  selecting  the  optimum  alternative.^^' 
Further,  considerations  at  disposition  are  similar  to  those  at  sentencing 
or  probation  revocation,*^^  where  the  need  for  counsel  has  been  recog- 
nized. 

In  his  concurring  and  dissenting  opinion  to  Hyser  v.  Reed,  Judge 
Bazelon  articulated  the  distinction  between  the  fact  determination  and 

484  See  337  U.S.  at  246-47. 

^^■>See,  e.g.,  Cotner  v.  United  States,  409  F.2d  853,  856  (10th  Cir.  1969); 
cf.  Murphy  v.  Turner,  426  F.2d  422  (10th  Cir.  1970)  ;  United  States  ex  rel.  Halprin 
V.  Parker,  418  F.2d  313,  315   (3d  Cir.  1969)    (and  cases  cited  therein). 

486  F   Cohen,  supra  note  29,  at  62-63. 

487  See,  e.g..  United  States  ex  rel.  Bey  v.  Board  of  Parole,  443  F.2d  1079,  1082 
(2d  Cir.  1971)  (listing  as  dispositional  alternatives:  parolee  could  be  reprimanded; 
his  parole  might  be  continued  under  more  stringent  conditions  or  closer  supervision ; 
time  previously  earned  toward  reduction  of  his  term  of  imprisonment  could  be  with- 
held or  withdrawn;  parole  could  be  revoked)  ;  cf.  United  States  ex  rel.  Heacock  v. 
Myers,  251  F.  Supp.  773  (E.D.  Pa.),  affd,  367  F.2d  583  (3d  Cir.  1966),  cert,  denied, 
386  U.S.  925  (1967). 

Some  statutes  specifically  allow  the  board  dispositional  discretion  upon  revocation. 
E.g.,  Mo.  Ann.  Stat.  §549.265   (Supp.  1971). 

iss  Cf.  Task  Force  Report,  supra  note  1,  at  86;  W.  Cohen,  supra  note  405,  at 
225-28  (suggesting  that  failure  to  provide  probationer  and  parolee  with  the  same 
procedural  rights  may  entail  a  denial  of  equal  protection)  ;  Comment,  Constitutional 
Law:  Parole  Status  and  the  Privilege  Concept,  1969  Duke  L.J.  139,  147-51 ;  Specht 
v.  Patterson,  386  U.S.  605  (1967)  (sentencing).  See  also  President's  Commission 
ON  Law  Enforcement  &  /Administration  of  Justice,  The  Challenge  of  Crime 
in  a  Free  Society  179-80  (1967).  For  further  suggestions  on  the  potential  role  of 
counsel,  see  Brief  for  Appellant,  Commonwealth  v.  Collins,  No.  976  (Pa.  Super  Ct 
filed  Dec.  3,  1971)    (brief  filed,  by  Univ.  of  Pa.  Prison  Research  Council). 
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the  subsequent  dispositional  decision:  he  explained  that  the  first  is 
factual  and  retrospective,  not  calling  for  discretion  or  expertise,  and  the 
second  is  prospective,  demanding  a  high  degree  of  discretion  and  ex- 
pertise. In  his  words,  disposition  often  involves  "an  educated  guess."  ^^'•' 
But  counsel  can  give  direction  to  the  exercise  of  discretion.  In  hearings 
of  a  discretionary  nature,  there  exists  a  special  need  for  counsel.  As 
noted  in  the  context  of  juvenile  proceedings, 

In  both  conduct  and  condition  determinations,  the  judgment 
.  .  .  rests  on  an  inference  to  be  drawn  from  past  facts. 
Although  greater  reliance  on  expertise  is  characteristic  of 
condition  determinations,  the  adversary  system  is  no  less 
suitable  here  than  elsewhere.  If  the  customary  adversary 
system  employing  clashing  expert  witnesses  is  not  ideal, 
neither  would  it  be  wise  to  rely  totally  on  official  expertise. 
Experts  have  been  known  to  err,  and  it  is  in  the  nature  of  the 
adversary  process  that  it  is  likely  to  discover  or  suggest  such 
error.  Moreover,  the  danger  of  arbitrariness  is  far  greater  in 
a  system  in  which  the  expert's  judgment  is  conclusive  rather 
than  merely  probative.'*®*' 

Representing  the  convicted  violator,  counsel  may  argue  for  concurrent 
rather  than  consecutive  sentences.^''^  Counsel  can  place  in  perspective 
the  seriousness  of  the  new  offense,  the  circumstances  under  which  it 
was  committed,  and  the  parolee's  established  ties  to  the  community. 

Because  the  parole  revocation  decision  includes  both  determinations 
and  interpretations,  some  procedural  safeguards  improve  the  fairness  of 
the  process  and  the  accuracy  of  the  factfinding.  At  the  disposition 
phase,  balancing  the  competing  interests  of  the  state  and  the  individual, 
due  process  should  be  interpreted  to  mandate  the  rights  to  assistance  of 
counsel  and  to  introduce  evidence,^®-  but  not  the  rights  to  confrontation 
and  cross-examination  and  to  have  a  decision  based  solely  on  evidence 
adduced  at  the  hearing. 

C.  Due  Process  and  the  Release  Determination — Right  to  Counsel 

The  parole  release  determination  presents  the  inmate  with  his 
initial  contact  with  the  parole  system.^^^     Unlike  the  revocation  stage, 

489  318  F.2d  225,  249  (D.C.  Cir.),  cert,  denied,  375  U.S.  957  (1963). 

*^^The  Supreme  Court,  1966  Term,  81  Harv.  L.  Rev.  69,  175   (1967). 

401  F.  Cohen,  supra  note  29,  at  63.  In  some  instances,  counsel  may  advise  the 
parolee  to  admit  to  a  technical  violation  in  return  for  dismissal  of  possible  criminal 
charges  arising  therefrom.    Id. 

492  A  contrary  result  would  have  to  ignore  the  thrust  of  Mempa  v.  Rhay,  389 
U.S.  128  (1967),  as  well  as  much  older  conceptions  of  the  nature  of  the  right  to 
counsel.  See  Martin  v.  United  States,  182  F.2d  225,  227  (5th  Cir.),  cert,  denied, 
340  U.S.  892  (1950)  ("The  very  nature  of  the  proceeding  at  the  time  of  imposition 
of  sentence  makes  the  presence  of  defendant's  counsel  at  that  time  necessary  if  the 
constitutional  requirement  is  to  be  met.")  ;  Evans  v.  Rives,  126  F.2d  633  (D.C.  Cir. 
1942). 

493  por  a  description  of  the  process,  see  text  accompanying  notes  129-82  supra. 
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where  the  provision  of  a  hearing  is  a  subject  of  divergent  practice,*^* 
release  hearings  are  provided  by  a  large  majority  of  jurisdictions  pur- 
suant to  explicit  statutory  provision.^^^  In  the  context  of  the  release 
determination,  then,  attention  focuses  on  the  content  of  that  hearing, 
particularly  the  right  to  assistance  of  counsel  in  the  presentation  of  the 
parolee's  case  to  the  board.  Often  the  hearing  is  more  accurately  termed 
an  interview.  In  the  wake  of  Mempa  v.  Rhay*^^  courts  have  examined 
the  nature  of  such  hearings  and  have  sought  to  answer  the  question 
whether  due  process  mandates  certain  minimum  requirements  for  the 
hearing. 

1.  Appointed  Counsel 

Mempa  held  that  counsel  must  be  provided  in  combined  probation- 
revocation  and  deferred-sentencing  hearings.  Counsel  was  required 
even  though  the  judge  was  obligated  to  sentence  defendant  to  the  statu- 
tory maximum  and  the  actual  sentence  determination  was  thereafter 
made  by  the  Board  of  Prison  Terms  and  Parole.  Speaking  for  a 
unanimous  court,  Justice  Marshall  said : 

[T]he  sentencing  judge  is  required  by  statute,  together  with 
the  prosecutor,  to  furnish  the  Board  with  a  recommendation 
as  to  the  length  of  time  the  person  should  serve  .... 
Obviously  to  the  extent  such  recommendations  are  influential 
in  determining  the  resulting  sentence,  the  necessity  for  the  aid 
of  counsel  in  marshaling  the  facts,  introducing  evidence  of 
mitigating  circumstances  and  in  general  aiding  and  assisting 
the  defendant  to  present  his  case  as  to  sentence  is  apparent.^^^ 

Unlike  most  right-to-counsel  cases,  those  dealing  with  parole  release 
hearings  have  frequently  dealt  not  with  an  indigent's  right  to  appointed 
counsel,  but  the  right  to  have  retained  counsel  attend  the  hearing.  The 
courts  have  consistently  held  that,  absent  a  statute  to  the  contrary,  no 
right    to    retained    or    appointed    counsel    exists.^'"*^      They    have    re- 

^9*  See  notes  392-95  supra  &  accompanying  text. 

495  A  1956  survey  found  that  only  Georgia,  Missouri,  Nevada  and  Ohio  did  not 
provide  some  form  of  hearing  prior  to  the  release  determination.  Model  Penal 
Code  §305.10,  Comment  (Tent.  Draft  No.  5,  1956).  Georgia  currently  allows,  but 
does  not  require,  a  hearing.  Ga.  Code  Ann.  §77-516  (1964).  Missouri  now  requires 
a  hearing.  Mo.  Ann.  Stat.  §§549.261(2),  (3)  (Supp.  1971).  Nevada  requirements 
do  not  mention  a  hearing.  Nev.  Rev.  Stat.  §213.133  (1965).  Ohio  mentions  the  use 
of  a  hearing  only  for  prisoners  serving  life  sentences  for  first  degree  murder  Ohio 
Rev.  Code  Ann.  §2967.13   (Supp.  1970). 

496  389  U.S.  128  (1967). 
497 /rf.  at  135. 

498  E.g.,  Menechino  v.  Oswald,  430  F.2d  403  (2d  Cir.  1970)  ;  Sorensen  v  Young 
282  F.  Supp.  1009  (D.  Minn.  1968);  In  re  Schoengarth,  66  Cal.  2d  295  425  P  2d 
200,  57  Cal.  Rptr.  600  (1967)  ;  Puchalski  v.  State  Parole  Bd.,  104  N.J  Super  294 
250  A.2d  19  (App.  Div.),  aff'd,  55  N.J.  113,  259  A.2d  713  (1969),  cert,  denied  398 
U.S.  938  (1970);  Briguglio  v.  State  Bd.  of  Parole,  24  N.Y.2d  21  246  N.E.2d' 512 
298  N.Y.S.2d  704  (1969). 
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jected  the  argument  that  because  the  parole  board  is  essentially  exercis- 
ing a  delegated  sentencing  power  and  Mcmpa  requires  counsel  at  the 
sentencing  hearing,  counsel  is  therefore  required  at  the  parole  hearing.^^^ 

The  primary  reason  given  for  the  different  treatment  accorded  the 
two  types  of  hearings  is  that  the  parole  release  proceeding  occurs  after 
the  decision  to  incarcerate  has  already  been  made.^°"  The  judge  at  a 
sentencing  hearing  has  the  option  never  to  incarcerate,^**^  which  he  can 
exercise  by  giving  either  a  suspended  sentence  or  probation.  The  dis- 
tinction does  not  appear  persuasive,  however,  because  both  decisions 
turn  on  the  same  "discretionary  assessment  of  a  multiplicity  of  im- 
ponderables, entailing  primarily  what  a  man  is  and  what  he  may 
become  rather  than  simply  what  he  has  done."  ^^^ 

Further,  this  distinction  is  even  less  persuasive  when  the  parole 
hearing  is  compared  to  the  actual  hearing  in  Mempa.  Unlike  a  general 
sentencing  hearing,  after  a  violation  of  probation  conditions  is  found 
the  judge's  role  in  Mempa  was  limited  to  incarceration,  since  probation 
had  already  been  unsuccessful.  Furthermore,  under  applicable  state 
law,  the  judge  could  not  set  sentence  at  less  than  the  statutory  maxi- 
mum.^°^  In  effect,  the  actual  decision  as  to  the  length  of  sentence  was 
left  to  the  parole  board.  If  counsel  is  required  at  hearings  in  which  the 
court's  role  is,  in  actuality,  limited  to  that  of  advising  the  parole  board, 
there  is  considerable  force  to  the  argument  that  when  the  board  makes 
the  actual  decision,  counsel  is  even  more  essential  and  should  be  re- 
quired.^"'* "Substantial  rights"  of  the  parolee  are  affected  at  the  release 
determination ;  this  would  seem  to  trigger  the  Mempa  requirement  that 
counsel  be  provided. ^"° 

2.  Retained  Counsel 

The  case  for  a  due  process  requirement  of  retained  counsel  is  even 
stronger  than  the  justification  for  appointed  counsel :  the  legitimate  state 
interests  in  preventing  the  appearance  of  counsel  are  insubstantial. 
While  some  courts  have  summarily  dismissed  due  process  claims  in  the 
parole  determination  process,^"^  others  have  had  considerable  difficulty 

■^ss  Scg  cases  cited  note  498  supra. 

^00  E.g.,  Menechino  v.  Oswald,  430  F.2d  403,  410  (2d  Cir.  1970)  ("We  do  not 
accept  appellant's  contention  that  a  parole  release  determination  is  simply  a  con- 
tinuation or  deferment  of  sentencing.  The  prisoner's  sentence  has  already  been 
finally  decreed  by  the  court  and  cannot  be  changed."). 

501  See  Briguglio  v.  State  Bd.  of  Parole,  24  N.Y.2d  21,  246  N.E.2d  512,  298 
N.Y.S.2d  704  (1969)  (Mempa  was  a  sentencing  situation  and  therefore  of  little 
value  to  one  already  sentenced). 

502  Kadish,  supra  note  427,  at  813. 

503  389  U.S.  at  135. 

*  504  See  Comment,  Due  Process:  The  Right  to  Counsel  in  Parole  Release  Hear- 
ings, 54  Iowa  L.  Rev.  497,  506-07  (1968). 

505  See  text  accompanying  notes  470-73  supra. 

506  E.g..  Barnes  v.  United  States,  445  F.2d  260  (8th  Cir.  1971)  ;  Schawartzberg 
V.  United  States  Bd.  of  Parole,  399  F.2d  297  (10th  Cir.  1968). 
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reaching  the  same  conclusion.  Menechino  v.  Oswald  ^^"^  presents  the 
most  detailed  analysis  of  the  question.  The  Menechino  court  listed 
three  essential  elements  that  must  be  present  before  a  constitutionally 
mandated  due  process  requirement  would  be  implied. 

First,  there  must  be  an  adversarial  nature  to  the  proceedings.^"^ 
In  the  court's  opinion,  not  only  is  the  board  not  the  prisoner's  adversary, 
but  it  shares  "an  identity  of  interest  with  him  to  the  extent  that  it  is 
seeking  to  encourage  and  foster  his  rehabilitation  and  readjustment  to 
society."  ^"^  Yet,  if  this  is  true  of  the  parole  board,  it  would  seem 
equally  true  of  the  sentencing  judge.*^^^  Further,  the  identity  of  interest 
rationale  is  similar  to  the  argument  that  the  Supreme  Court  rejected  in 
In  re  Gaiilt.^^^  In  Gault,  referring  to  the  early  reformers  in  juvenile 
justice,  the  Court  stated : 

They  believed  that  society's  role  was  not  to  ascertain  whether 
the  child  was  "guilty"  or  "innocent,"  but  "What  is  he,  how 
has  he  become  what  he  is,  and  what  had  best  be  done  in  his 
interest  and  in  the  interest  of  the  state  to  save  him  from  a 
downward  career."  ^^^ 

The  Court  rejected  the  argument  that  because  of  this  alleged  identity 
of  interest,  procedural  due  process  requirements  could  be  dispensed  with. 
It  held  that  due  process  requirements  depend  on  the  reality  of  the  sys- 
tem, which  in  that  case  involved  adversary  interests  in  fact  and  sub- 
stantial injury  to  the  individual  flowing  from  the  proceeding.^^^  There 
is  no  indication  that  the  Supreme  Court  would  approach  the  parole 
system  differently.  Thus,  the  presence  or  absence  of  what  the  Mene- 
chino court  termed  the  "identity  of  interest"  of  the  parties  to  the  pro- 
ceeding would  not  negate  the  requirement  of  procedural  due  process  if 
adverse  interests  exist  in  fact.  At  the  parole  release  determination 
there  are  definite  adverse  interests:  the  prisoner  always  has  an  interest 
in  his  freedom ;  the  parole  board's  interest  in  his  freedom  exists  only  if 
a  release  would  further  his  rehabilitation  and  not  endanger  the  public. 
The  second  due  process  prerequisite  the  Menechino  court  found 
missing  was  the  need  for  a  resolution  of  a  disputed  issue  of  fact :  ^^* 

The  Board's  function  is  a  different  one.     It  must  make 
the  broad  determination  of  [how]  rehabilitation  of  the  pris- 

507  430  F.2d  403  (2d  Cir.  1970).  Menechino  has  been  followed  by  later  cases. 
E.g.,  Buchanan  v.  Clark,  446  F.2d  1379,  1380  (5th  Cir.  1971)  ;  Lewis  v.  Rockefeller, 
431  F.2d  368,  371   (2d  Cir.  1971). 

508  Id.  at  407. 

509  Id, 

510  ^ce  notes  392-95  supra  &  accompanying  text. 
811387  U.S.  1  (1967). 

612  Id.  at  15. 

613  Id.  at  27-29. 
514  430  F.2d  at  407. 
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oner  and  the  interests  of  society  generally  would  best  be 
served  ....  In  making  that  determination  the  Board  is  not 
restricted  by  rules  of  evidence  or  procedures  developed  for  the 
purpose  of  determining  legal  or  factual  issues.  It  must  con- 
sider many  factors  of  a  non-legal  nature  .... 

....  [T]he  problem  to  be  resolved  is  not  one  which 
usually  demands  the  traditional  skills,  training  and  expertise 
of  legal  counsel.  Far  more  important  is  an  understanding 
of  the  numerous  other  factors  we  have  mentioned,  which  have 
to  do  with  medicine,  psychiatry,  criminology,  penology, 
psychology  and  human  relations. ^^^ 

But  this  approach  oversimplifies  the  process.  While  not  subject 
to  fact  adjudication  in  the  traditional  sense,  these  are  the  same  factors 
the  attorney  is  called  on  to  analyze  at  the  sentencing  hearing,  and  facts 
themselves  still  play  a  most  important  role  in  determining  what  action 
will  best  serve  the  rehabilitation  of  the  prisoner  and  the  interests  of 
society.  Just  as  at  the  disposition  phase  of  the  revocation  hearing,  the 
disposition  determination  at  a  release  hearing  involves  some  adjudica- 
tions of  facts.  The  prisoner's  prior  criminal  record,  his  personal  situ- 
ation at  the  time  the  crime  was  committed,  and  his  conduct  in  prison 
are  all  facts,  and  their  significance  must  be  determined.^^*'  These  de- 
terminations are  largely  based  not  on  the  hearing,  but  on  the  record. 
But  it  is  a  record  prepared  without  the  prisoner's  involvement,  a  record 
he  generally  cannot  even  see.^^^  That  the  hearing  may  be  the  prisoner's 
one  opportunity  to  present  his  arguments  makes  his  need  for  expert 
assistance  all  the  more  compelling. 

Usually  the  prisoner  will  be  a  person  of  limited  education.  In 
addition,  because  of  the  tension  caused  by  the  importance  of  the  decision 
to  him,  he  may  be  unable  to  express  himself  as  logically  as  he  might 
under  normal  circumstances.  Counsel  could  assist  both  the  board  and 
the  prisoner  by  obtaining  and  presenting  additional  relevant  evidence. 
He  could  protect  against  action  premised  on  inaccurate,  incomplete,  or 
misleading  factual  information.^^^  He  could  also  aid  the  board  in  put- 
ting the  information  together  into  a  composite  picture. 

Often  when  passing  on  the  prisoner's  institutional  conduct  record, 
the  parole  board  must  make  the  very  sort  of  factual  determination  we 
are  accustomed  to  see  in  the  courtroom.  In  United  States  ex  rel. 
Gallagher  v.  Daggett  °^®  the  court  was  impressed  with  the  prisoner's 

515  W.  at  407-08. 

^-i-^Sec  Kadish,  supra  note  427,  at  829. 

517  5"^^  Task  Force  Report,  supra  note  1,  at  86;  Comment,  supra  note  504,  at 
508. 

518  430  F.2d  at  408  n.2;  see  Kadish,  supra  note  427,  at  829-30;   Tappan,  supra 
note   135,  at  26. 

518  326  F.  Supp.  387  (D.  Minn.  1971). 
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claim  that  he  was  unfairly  disciplined  by  prison  authorities,  but  it  re- 
fused to  reach  the  merits  because  it  thought  correctional  decisions  were 
not  usually  open  to  review.  In  response  to  the  prisoner's  fear  that 
parole  might  later  be  denied  on  the  basis  of  prison  misconduct  reports, 
the  court  replied : 

[Federal  regulations]  give  the  parole  applicant  certain  pro- 
cedural rights  when  he  becomes  eligible  for  parole.  The  regu- 
lations permit  the  prisoner  to  explain  his  version  of  the  events 
upon  which  disciplinary  action  was  taken  and  to  offer  what- 
ever mitigating  evidence  he  may  deem  appropriate  to  his 
case.52« 

But  at  the  hearing  when  such  explanations  are  permitted  the  regulations 
will  prevent  his  attorney  from  participating,  despite  the  need  for  the 
most  traditional  legal  skills.  In  light  of  these  considerations,  the  factual 
dispute  requirement  announced  by  the  Menechino  court  would  certainly 

seem  to  be  satisfied.  .    . 

The  third  due  process  precondition  the  court  found  missing  was  a 
private  interest  presently  enjoyed,^-^  such  as  the  welfare  benefits  pro- 
tected by  Goldberg  v.  Kelly '"  or  the  attendance  at  college  safeguarded 
in  Dixon  v.  Alabama  State  Board  of  Education'''  In  the  court's  view 
nothing  was  being  taken  from  the  prisoner  because  he  had  been  consti- 
tutionally deprived  of  his  liberty  for  the  full  term  of  his  sentence  and 
because  the  board  had  "absolute  and  exclusive  discretion."  '-*  This  is 
essentially  the  right-privilege  dichotomy  in  not-too-deceptive  disguise. 
But  the  defendant  before  sentencing  has  no  greater  claim  to  a  genuine 
interest  than  the  prospective  parolee,  for  "[o]ne  who  is  legally  convicted 
has  no  vested  right  to  the  determination  of  his  sentence  at  less  than 
maximum  .  .  .  .""^  In  either  process  the  stakes  are  the  same:  free- 
dom under  probation  versus  incarceration,  or  freedom  under  parole 
versus  incarceration. 

Mempa  emphasized  the  critical  nature  of  the  probation  revocation 
process  and  illustrated  that  certain  important  legal  rights  might  be  lost 
at  such  a  proceeding."'"  While  in  some  narrow  sense,  it  may  be  true 
that  there  are  no  ancillary  legal  rights  that  must  be  protected  at  the 

520  Jd.  at  390 ;  see  F.  Cohen,  supra  note  29,  at  38. 

521  430  F.2d  at  408. 

522  397  U.S.  254  (1970). 

523  294  F.2d  150  (5th  Cir.),  cert,  denied,  368  U.S.  930   (1961). 

524  430  F.2d  at  408.  „  ^  ,    „ 
525 /„  re  Schoengarth,  66  Cal.  2d  295,  300-02,  425  P2d  200,  204,  57  Cal.  Rptr 

600  603-04  (1967)  (discussing  board  discretion)  ;  see  Sturm  v.  Calitornia  Adult 
Amhoritv  395  F  2d  446  450  (9th  Cir.  1967)  (Browning,  J.,  concurring)  (  [A 
^risoneifmay  have  no  'right'  to  be  imprisoned  for  less  than  his  whole. hf e ;  but  he  is 
entitled  to  have  the  time  he  must  serve  determined  in  a  manner  consistent  with  the 
Constitution."). 

526  Mempa  v.  Rhay,  389  U.S.  128,  135   (1967). 
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parole  hearing,^^^  counsel  may  often  be  required  to  compensate  for  legal 
rights  already  lost  and,  more  importantly,  to  protect  the  future  interest 
of  the  parolee.  As  discussed  in  regard  to  the  factual  determinations 
often  made  at  parole  hearings,^"**  counsel  may  be  needed  to  explain 
prison  disciplinary  measures,  which  are  often  based  solely  on  hearsay  and 
imposed  through  summary  administrative  action.  Counsel  is  also  needed 
to  protect  the  prisoner's  possible  appeal  of  an  arbitrary,  adverse  board 
decision.  If  the  board  clearly  abused  its  discretion  or  violated  a  positive 
statutory  requirement,  counsel  may  be  unable  later  to  provide  effective 
assistance  if  he  was  not  present  at  the  initial  hearing.^"^  This  is  es- 
pecially true  in  those  jurisdictions  that  make  no  records  of  the  initial 
hearing,^^^  or  that  will  not  disclose  such  records  to  the  prisoner  or  his 
attorney.^^^  Unlike  the  constitutionally  guaranteed  public  trial,  "the 
board  operates  in  secret,  where  its  arbitrariness  cannot  be  observed  or 
criticized,  even  though  other  safeguards  [present  in  trials]  are  almost 
totally  absent."  ^^"  The  presence  of  counsel  can  help  guarantee  the 
integrity  of  the  system  and  can  force  the  board,  through  questioning  of 
values  and  assumptions,  to  make  needed  appraisals. ^^^ 

It  is  the  attorney's  very  propensity  to  question  rather  than  accept 
that  is  focused  upon  by  those  who  oppose  the  introduction  of  counsel. 
The  Menechino  court  found  two  burdens  that  would  be  placed  on  an 
already  over-burdened  system  by  the  requirement  of  counsel.  Counsel 
will  have  more  information  to  provide  and  more  arguments  to  make, 
thereby  increasing  the  length  of  each  hearing.  The  result  may  be  an 
exacerbation  of  present  delay  and  backlog.^^'^  Concern  with  possible 
administrative  burdens  is  clearly  legitimate,  but  posing  the  problem  in 
terms  of  an  all  or  nothing  choice  is  not :  the  manner  of  counsel's  par- 
ticipation could  be  limited.  Furthermore,  the  problem  of  possible  delay 
should  be  solved  by  administrative  reorganization  of  the  parole  process, 
not  by  potentially  unfair  procedures.^^^  Under  a  due  process  analysis, 
any  added  administrative  burden  must  be  weighed  against  the  individual 
interests  that  might  be  harmed  by  limiting  procedural  protections. 

527  For  example,  the  Court  in  Mempa  pointed  out  that  counsel  might  be  required 
to  exercise  a  right  to  appeal  following  probation  revocation,  389  U.S.  at  136,  or  the 
right  to  withdraw  a  guilty  plea  prior  to  deferred  sentencing.     Id. 

528  Text  accompanying  notes  519-20  supra. 

^^^  See  Jacob  &  Sharma,  Justice  After  Trial:  Prisoners'  Need  for  Legal  Services 
in  the  Criminal-Correctional  Process,  18  Kan.  L.  Rev.  493,  535  (1970)  ;  cf.  United 
States  V.  Wade,  388  U.S.  218,  229-32  (1967). 

530  Cf.  Task  Force  Report,  supra  note  1,  at  86.  But  cf.  Thomas,  supra  note 
172,  at  174;  Maine  State  Probation  &  Parole  Bd.,  Eighth  Ann.  Rep.  7  (1966). 

^^^E.g..  28  C.F.R.  §2.16  (1971)  ;  La.  Rev.  Stat.  Ann.  §15.574.12  (Supp.  1971). 

532  K.  Davis,  Discretionary  Justice  130  (1969). 

533  Kadish,  supra  note  427,  at  832 ;  see  Jacob  &  Sharma,  supra  note  529,  at  536 ; 
Tappan,  supra  note  135,  at  27. 

534  430  F.2d  at  410. 

535  5fe  Kadish,  supra  note  427,  at  837-38;  cf.  text  accompanying  notes  140-42 
supra. 
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The  second  burden  is  more  substantial.  Permission  to  retain  coun- 
sel for  the  parole  hearing  might  require  appointment  of  counsel  for 
indigents  unable  to  retain  their  own."*^®  While  it  has  been  suggested 
that  the  result  is  not  inevitable,^^^  such  appointment  of  counsel  seems 
highly  desirable  in  view  of  the  importance  of  the  release  hearing.  In 
addition,  the  argument  that  due  process  should  not  be  required  because  to 
do  so  would  require  the  same  process  be  provided  to  those  financially 
unable  to  underwrite  the  costs  seems  particularly  unpersuasive.  While 
the  costs  resulting  from  a  requirement  of  counsel  would  be  considerable, 
the  benefits  of  counsel's  presence  are  potentially  greater. 

Several  alternatives  to  allowing  counsel  at  the  parole  hearing  have 
been  suggested.  The  Model  Penal  Code  would  permit  the  prisoner  to 
consult  with  his  attorney  prior  to  the  hearing  but  would  not  permit 
counsel  to  attend.^^^  The  defects  of  this  proposal  are  obvious:  the 
prisoner  will  still  be  denied  the  clear  and  forceful  presentation  of  counsel 
that  the  prisoner's  intelligence,  temporary  anxiety,  and  language  diflfi- 
culty  may  make  impossible.^^^  The  board  will  remain  in  a  position  in 
which  it  may  accord  very  different  treatment  to  those  prisoners  who  are 
able  to  communicate  effectively. 

Another  scheme  allows  counsel  to  submit  written  arguments  on 
behalf  of  the  applicants.^^*'  This  system  at  least  ensures  that  information 
favorable  to  the  prisoner  is  made  available  to  the  board.  There  is  no 
way,  however,  to  ensure  that  the  arguments  are  considered  by  the  board. 
The  written  submissions  may  be  subjected  to  the  same  cursory  treat- 
ment that  other  aspects  of  the  prisoner's  record  receive.  Furthermore, 
written  presentations  are  rarely  as  effective  as  oral  ones.  The  lawyer 
will  often  be  unable  to  know  at  the  time  he  prepares  written  presenta- 
tions with  what  aspects  of  the  prisoner's  record  the  board  will  be 
concerned. 

A  third  alternative  was  suggested  by  Judge  Feinberg's  dissent  in 
Menechino.  Under  this  proposal  counsel  would  not  be  permitted  in  the 
original  hearing,  but  if  parole  were  denied,  counsel  would  be  permitted 
to  represent  the  prisoner  at  the  next  release  hearing  the  prisoner  is 
granted.^*^     While  this  proposal   seems  attractive   because   it   might 

536  5"^^  Douglas  V.  California,  372  U.S.  353  (1963);  Gideon  v.  Wainwright, 
372  U.S  335  (1963);  cf.  Earnest  v.  Willingham,  406  F.2d  681  (10th  Cir.  1969). 
But  see  Goldberg  v.  Kelly,  397  U.S.  254,  270  (1970). 

537  The  dissent  in  Menechino  attempted  to  minimize  the  impact  of  allowing 
retained  counsel  by  arguing  that  appointment  was  not  constitutionally  mandated. 
Relying  on  Johnson  v.  Avery,  393  U.S.  483  (1969),  for  the  proposition  that  prisoners 
were  not  entitled  to  appointed  counsel  for  their  initial  petition  for  post-conviction 
relief,  Judge  Feinberg  suggested  that  counsel  be  appointed  for  the  next  scheduled 
hearing  if  parole  was  denied  on  the  first  consideration.  430  F.2d  at  416  (Feinberg, 
J.,  dissenting). 

538  Model  Penal  Code  §305.7  (Proposed  Off.  Draft  1962). 

539  Tappan,  supra  note  135,  at  26-27. 

540  £.g.^  N.  Mex.  Stat.  Ann.  §41-17-27  (1964);  Law  of  July  1,  1957,  ch.  331, 
%2Z,  [1957]  Kan.  Laws  732  (repealed  1970). 

541  430  F.2d  at  416. 


95-262  O  -  73  -  pt.    7B  --  49 
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reduce  the  number  of  hearings  in  which  counsel  would  be  required,^'*^ 
it  has  a  number  of  serious  drawbacks.  The  prisoners  who  are  not 
paroled  at  the  initial  hearing  must  be  provided  with  another  hearing 
and  the  opportunity  to  retain  counsel.  One  problem  is  that  the  system 
would  be  burdened  unnecessarily  by  multiple  hearings  for  some  inmates. 
The  advantage  of  Judge  Feinberg's  proposal  depends  on  a  high  per- 
centage of  first-time  parolees,  an  assumption  that  may  be  unfounded  in 
some  jurisdictions.^''^  Further,  denial  of  the  assistance  of  counsel  to  the 
successful  first-time  applicant  may  adversely  effect  the  terms  and  con- 
ditions of  his  parole,  since  counsel  might  argue  successfully  for  modi- 
fication of  uniform  conditions  or  for  specific  and  individualized  con- 
ditions for  the  parolee. 

In  view  of  the  shortcomings  of  the  various  alternatives,  it  seems 
apparent  that  allowing  the  parolee  to  retain  counsel  for  the  release 
hearing  would  provide  the  greatest  benefit  to  the  parolee  and  to  the 
parole  system.  While  the  cost  of  this  may  be  a  considerable  increase  in 
administrative  burdens,  that  cost  does  not  seem  appreciably  greater  than 
that  which  would  be  incurred  under  any  of  the  proposed  alternatives. 
That  some  states  have  successfully  functioning  parole  systems  and  yet 
have  allowed  the  prisoner  to  be  represented  by  counsel  ^^^  provides 
concrete  evidence  of  the  feasibility  of  the  system  and  a  refutation  of  any 
inference  that  the  burdens  of  counsel's  participation  would  destroy  the 
parole  system. 

3.  Conclusion 

The  primary  difference  between  the  parole  release  determination 
and  the  parole  revocation  determination  is  that  the  revocation  involves 
the  deprivation  of  a  presently  enjoyed  interest.  The  types  of  things 
considered  and  the  intellectual  process  involved  in  the  decisionmaking 
are  essentially  the  same.  One  could  argue  that  an  adverse  release  de- 
termination does  not  affect  the  individual  as  significantly  as  an  adverse 
revocation  decision  because  the  in-prison  convict  does  not  have  any  cur- 
rently enjoyed  freedom  to  be  taken  away.  The  paroled  convict  is  not 
only  free  but  has  been  encouraged  to  establish  new  community  ties  and 
personal  relationships  by  the  state  action  in  granting  him  parole.    These 

•"542  Judge  Feinbcrg  noted  that  approximately  65%  of  those  persons  appearing 
before  the  i)arole  board  for  the  first  time  were  granted  parole.  Id.  at  416  n.l6.  Thus 
counsel  would  be  dispensed  with  in  a  substantial  number  of  cases. 

543  For  example,  approximately  10%  of  those  released  from  South  Carolina  state 
prisons  in  1964  were  released  on  parole.  Task  Force  Report,  supra  note  1,  at  61. 
Yet  a  prisoner  is  eligible  for  parole  in  most  cases  after  serving  Y^  of  his  sentence 
in  South  Carolina.  S.C.  Code  Ann.  §55-611  (Supp.  1971),  and  the  state  parole  board 
is  obligated  to  review  each  case  for  possible  parole  eligibility.  /(/.  §55-611.1.  Given 
the  low  percentage  of  parole  release  and  the  statutory  mandate  to  consider  all  pris- 
oners for  parole,  it  seems  plausible  to  suggest  that  a  substantial  number  of  first-time 
applicants  are  denied  parole. 

544  £<7  Mont  Rev.  Codes  Ann.  §94-9835  (1969);  Texas  Code  Crim.  Proc. 
Ann.  art.  42.12,  §  18  (Supp.  1971). 
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distinctions,  however,  do  not  accurately  measure  the  extent  of  the  injury 
to  the  individual  that  the  proceeding  will  cause  in  each  case.  Whether 
the  convict  is  already  paroled  or  still  in  prison,  the  real  question  is  the 
enjoyment  of  freedom  and  community  ties  in  the  future.  The  enjoyment 
of  this  opportunity  in  the  future  is  as  important  to  the  in-prison  convict 
as  it  is  to  the  already  paroled  convict. 

V.  Judicial  Review  of  Discretionary  Board  Power 
A.  The  Parole  Release  Determination 

In  the  past  judicial  review  of  parole  release  determinations  has 
been  extremely  circumscribed.  It  is  often  stated  that  the  parole  board 
has  complete  discretion  to  determine  parole  eligibility  and  that  courts 
will  not  review  the  exercise  of  that  discretion  absent  exceptional  circum- 
stances.^*^ In  the  language  of  one  court,  "[S]o  long  as  the  [Parole] 
Board  violates  no  positive  statutory  requirement,  its  discretion  is  ab- 
solute and  beyond  review  in  the  courts."  ^^^  Similar  statements  are 
common.^*^  Often,  courts  are  able  to  look  to  statutes  that  not  only  give 
wide  discretion  to  the  boards,  but  specifically  provide  that  its  deter- 
mination is  not  subject  to  judicial  review.^'*^  Moreover,  the  courts 
consistently  dismiss  constitutional  claims  ^*^  on  the  theory  that  parole 
is  a  matter  of  legislative  grace,^^**  a  privilege  not  a  right,^^^  or  merely 
another  form  of  custody .^^" 

While  such  sophistic  analysis  is  deserving  of  criticism,  the  end 
result  of  that  process — insulation  from  close  judicial  supervision — may, 
in  some  degree,  be  desirable.  The  boards  require  considerable  operat- 
ing leeway  because  their  determinations  depend  upon  so  many  different 
considerations  and  ultimately  include  a  prediction  of  the  parolee's  future 
conduct  if  he  is  released. ^^^  Yet,  despite  the  need  for  considerable  dis- 
cretion in  the  administrative  process,  guidelines  are  definitely  needed, 

545  Ott  V.  Ciccone,  326  F.  Supp.  609,  611  (W.D.  Mo.  1970).  Palermo  v.  Rocke- 
feller, 323  F.  Supp.  478  (S.D.N.Y.  1971),  is  one  case  in  which  review  was  premised 
upon  exceptional  circumstances.     Id.  at  484. 

546Hines  V.  State  Bd.  of  Parole,  293  N.Y.  254,  257,  56  N.E.2d  572,  573  (1944). 

^'i'^  See,  e.g.,  Tarlton  v.  Clark,  441  F.2d  384,  385  (5th  Cir.),  cert,  denied,  403 
U.S.  934  (1971)  ("[I]t  is  not  the  function  of  the  courts  to  review  the  discretion  of 
the  Board  in  the  denial  of  application  for  parole  or  to  review  the  credibility  of  reports 
and  information  received  by  the  Board  in  making  its  determination")  Brest  v 
Ciccone,  371  F.2d  981  (8th  Cir.  1967)  ;  In  re  Schoengarth,  66  Cal.  2d  295  300  425 
P.2d  200,  203,  57  Cal.  Rptr.  600,  603  (1967). 

5i»See  N.Y.  Correc.  Law  §212(10)  (McKinney  Supp.  1971)  ("Any  action 
taken  by  the  board  pursuant  to  this  article  shall  be  deemed  a  judicial  function  and 
shall  not  be  reviewable  if  done  in  accordance  with  law."). 

549  See  text  accompanying  notes  6-28  supra. 

^^0  E.g.,  Briguglio  v.  State  Bd.  of  Parole,  24  N.Y.2d  21,  246  N.E.2d  512,  298 
N.Y.S2d  704  (1969)  ;  notes  6-10  supra  &  accompanying  text. 

551  £.(/.,  In  re  Schoengarth,  66  Cal.  2d  295,  425  P.2d  200,  57  Cal.  Rptr.  600 
(1967)  ;  notes  6-10  supra  &  accompanying  text. 

652  £.^.^  Padilla  v.  Lynch,  398  F.2d  481,  482  (9th  Cir.  1968)  ;  notes  17-23  supra 
&  accompanying  text. 

553  Xext  accompanying  oote  502  supra. 
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whether  imposed  by  statute  or  the  judiciary.  If  no  guidelines  exist, 
then  the  parole  system  can  operate  without  any  correctional  policy :  even 
if  decisions  are  not  arbitrary,  there  is  no  guarantee  that  similar  criteria 
are  applied  to  all  prisoners  applying  for  a  parole  release.  In  the  absence 
of  a  correctional  policy,  however,  the  danger  of  arbitrary  action  is  in- 
creased. Arbitrariness  should  be  avoided  both  because  of  its  unfairness 
to  the  prisoner  and  because  of  its  dysfunctionality  to  the  attainment  of 
the  rehabilitative  goal  of  the  parole  system.^^*  It  is  therefore  important 
to  have  a  correctional  policy  and  judicial  review  to  ensure  the  adminis- 
trative implementation  of  that  policy. 

The  danger  of  unbridled  discretion  is  greatest  in  those  parole  sys- 
tems that  provide  no  reasons  for  the  denial  of  parole.  Effective  judicial 
review  is  impossible  if  no  reasons  are  given  for  the  action  taken.'*'^'' 
That  the  danger  is  real  can  be  seen  from  the  policy  of  the  federal  system, 
in  which  members  vote  in  the  privacy  of  their  own  offices  without  any 
prior  mutual  discussion,  and  more  importantly  without  reported  reasons 
for  their  decisions.  Board  members  in  such  a  system  would  be  unable 
to  discover  even  complete  irrationality  in  their  colleagues'  votes.^"^" 

The  importance  of  stated  reasons  for  a  denial  of  parole  has  been 
recognized  by  some  courts.  In  one  of  few  court-imposed  limitations  on 
parole  board  discretion,  the  New  Jersey  Supreme  Court  has  required 
that  the  parole  board  furnish  reasons  to  prisoners  denied  parole.*^*^^ 
While  not  limiting  the  substantive  discretion  of  the  board,  the  court 
noted  that : 

One  of  the  best  procedural  protections  against  arbitrary  exer- 
cise of  discretionary  power  lies  in  the  requirement  of  findings 
and  reasons  that  appear  to  reviewing  judges  to  be  rational."*^* 

Other  courts  should  follow  this  lead  unless  specific  statutory  provisions 
clearly  bar  a  judicially  imposed  requirement  of  a  statement  of  reasons 

554  Allen,  supra  note  161,  at  129. 

555  SEC  V.  Chenery  Corp.,  318  U.S.  80,  94  (1943)  ("[T]he  orderly  functioning 
of  the  process  of  review  requires  that  the  grounds  upon  which  the  administrative 
agency  acted  be  clearly  disclosed  and  adequately  sustained.")  ;  cj.  Gk)ldberg  v.  Kelly, 
397  U.S.  254.  271  (1970). 

556  K.  Davis,  supra  note  532,  at  128-29.  The  United  States  Parole  Board  has 
apparently  reversed  a  longstanding  policy  and  agreed  to  give  unsuccessful  parole 
applicants  reasons  for  denial  of  their  parole  applications.  Wall  St.  J.,  Jan.  14,  1972, 
at  1,  col.  1.  The  reasons,  however,  will  be  furnished  on  a  form  with  predetermined 
categories  and  space  for  amplification  of  individual  reasons  by  the  board.  Id.  If 
reasons  are  to  perform  their  functions  of  improving  Board  decisionmaking  and 
enabling  the  parolee  to  comprehend  what  is  expected  of  a  successful  parole  applicant, 
maximum  use  of  individualized  reasons  is  mandatory. 

In  adopting  a  procedure  that  informs  prisoners  of  the  reasons  for  parole  denial, 
the  federal  system  joins  a  minority  of  state  parole  systems  that  provide  reasons  for 
unfavorable  decisions.  See  Task  Force  Report,  supra  note  1,  at  64-65.  The  federal 
system,  however,  will  still  fall  short  of  state  systems  that  allow  the  inmate  to  discuss 
an  adverse  decision  with  the  board  immediately  after  it  is  rendered.     Id. 

557  Monks  V.  State  Bd.  of  Parole,  58  N.J.  238,  277  A.2d  193  (1971). 

558  Id  at  245  277  A.2d  at  196  (quoting  K.  Davis,  supra  note  2>i,  §  16.12,  at  585 
(Supp.  1970)). 
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and  review  in  terms  of  the  rationality  of  the  determination.  The 
efficacy  of  this  judicial  review  will,  of  course,  be  significantly  enhanced 
by  a  full  hearing  at  which  the  parolee  has  been  accorded  full  procedural 
rights,  of  the  type  discussed  in  the  preceding  section  of  this  Comment. 
At  the  same  time,  it  is  imperative  that  legislatures  enact  not  only 
procedural  limitations  to  this  discretion,  but  also  substantive  limitations, 
however  difficult  these  may  be  to  articulate.  Particularly  as  to  sub- 
stantive limitations,  the  legislature,  with  its  deliberative  and  investiga- 
tive capacities,  will  be  able  better  to  determine  what  standards  are  most 
consistent  with  the  successful  operation  of  a  parole  system.  By  virtue 
of  its  reviewing  function  and  its  limited  resources,  a  court  can  do  little 
more  than  review  a  decision  on  the  basis  of  the  rationality  of  its  relation 
to  the  facts  and  of  the  logic  of  the  articulated  reasons ;  it  is  ill-equipped 
to  formulate  even  basic  substantive  standards.  While  legal  rules  cannot 
replace  the  judgment  required  in  individual  cases,  specific  standards 
are  needed : 

[I]f  the  law  cannot  decide  such  hard  cases  in  advance,  it  can 
contribute  to  sound  resolution  by  making  clear  what  policies 
the  .  .  .  administrative  action  is  intended  to  achieve  and  by 
specifying  at  least  some  of  the  factors  that  should  be  pondered 
when  decisions  are  under  consideration.  And  if  the  factors 
are  so  elusive  as  to  evade  satisfactory  legislative  statement,  the 
area  of  uncertainty  may  sometimes  be  narrowed  by  at  least 
specifying  what  factors  ought  not  to  be  given  weight  by  the 
decision  maker  .   .   .   .^'^^ 

As  the  specificity  of  the  correctional  policy  enacted  by  the  legislature 
increases,  judicial  review  will  be  more  effective  in  ensuring  implementa- 
tion of  the  policy  and  in  eliminating  arbitrary  decisions  from  the  system. 
When  the  parole  board  does  give  the  parolee  a  statement  of  reasons, 
although  a  subject  of  legislative  not  judicial  concern,  the  method  that 
a  parole  board  uses  to  inform  a  prisoner  of  its  decision  also  may  have 
considerable  rehabilitative  impact.  Generally,  the  prisoner  is  informed 
in  writing  weeks  after  the  hearing.^^"  This  delay  probably  harms  the 
rehabilitative  aspects  of  parole:  it  is  likely  to  appear  unfair  to  the 
prisoner  and  may  beget  disrespect  for  the  system.  In  addition,  the 
prisoner  is  likely  to  be  extremely  anxious  during  this  interim  period. 
Such  anxiety  may  cause  him  to  commit  a  prison  disciplinary  infraction 
that  would  prevent  or  postpone  the  release.  The  better  system,  now 
utilized  in  some  jurisdictions,  requires  that  the  board  make  the  decision 
immediately  after  the  hearing  and  then  recall  the  prisoner  to  inform  him 
of  that  decision.^*'^     Yet,  even  under  this  system  there  is  sometimes  a 

559  Allen,  supra  note  161,  at  125.' 

660  See  Task  Force  Report,  supra  note  1,  at  64-65. 

581  Id. 
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long  delay  before  the  actual  release  of  those  prisoners  who  have  been 
granted  parole.^'^'  In  order  to  prevent  the  same  sort  of  anxiety  and 
possible  consequent  discipline  problems,  this  interim  period  must  be 
kept  to  a  minimum.  The  prisoner  should  also  be  removed  from  the 
prison  atmosphere.  A  separate  cell-block  where  the  future  parolee 
would  be  allowed  to  wear  civilian  clothes  and  granted  other  privileges 
would  be  helpful  in  this  regard. 

Courts  have  held  board  procedures  that  clearly  impinged  upon  con- 
stitutionally protected  activity  invalid.  In  Smart  v.  Avery  ^^'  the 
Sixth  Circuit  held  unconstitutional  a  parole  board  rule  providing  that 
any  prisoner  who  unsuccessfully  sought  state  or  federal  post-conviction 
relief  would  have  his  initial  parole  consideration  delayed  at  least  one 
year.  The  court  held  that  the  right  to  petition  for  a  writ  of  habeas 
corpus  could  not  "be  discouraged  by  withholding  of  a  privilege  [that 
would  otherwise  be  accorded]  by  state  law  or  regulation."  °** 

This  result  is  unassailable,  but  when  the  infringement  was  less 
substantial  and  the  administrative  interest  greater,  courts  have  sus- 
tained board  regulations.  In  Commonwealth  v.  Brittingliam  ^^^  the 
Pennsylvania  Supreme  Court  found  a  valid  waiver  in  the  prisoner's 
failure  to  appeal  his  denial  of  post-conviction  relief  despite  his  contention 
that  he  was  "forced"  to  waive  his  appeal  because  of  the  parole  board's 
policy  of  delaying  consideration,  during  the  pendency  of  such  an  appeal, 
of  the  prisoner's  suitability  for  parole  release.    The  court  reasoned  that : 

[A]ppellant  here  admittedly  knew  of  his  right  to  appeal,  and 
made  a  well-considered  strategic  choice  as  to  whether  to  appeal 
his  conviction  or  hazard  an  application  to  the  Parole  Board. 
We  do  not  believe  the  burden  of  having  to  delay  an  application 
for  parole  if  appellant  chooses  to  file  an  appeal  can  in  any  way 
be  considered  a  meaningful  deprivation  of  or  encroachment 
upon  the  right  to  appeal.  .  .  .  Here,  Brittingham  delayed 
filing  his  [post-conviction  relief]  petition  until  almost  four 
years  after  judgment  of  sentence  was  entered.  That  the  time 
for  appealing  from  the  denial  of  his  .  .  .  petition  and  the  time 
of  his  earliest  eligibility  for  parole  coincided  was  due  solely 
to  his  actions.^^'' 

Yet  the  decision  glosses  over  the  possibility  that  new  evidence  might 
arise  or  a  new  evidentiary  rule  be  made  retroactive,  unfairly  forcing  the 
prisoner  to  make  a  difficult  choice.     These  conditions  for  parole  eligi- 

582  See  P.  Takagi,  The  Role  of  the  Inmate  in  the  Prerelease  Process 
(unpublished  manuscript  1968),  reprinted  in  Prob.^tion  and  Parole  206  (Carter  & 
Williams  eds.  1970). 

5C3  370  F.2d  788  (6th  Cir.  1967). 

564  Id.  at  790. 

565  442  Pa.  241,  275  A.2d  83  (1971). 
568  Id.  at  245.  275  A.2d  at  85. 
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bility  should  be  approached  in  the  same  manner  as  release  conditions 
imposed  after  the  decision  to  release  is  made.^*'^  The  aim  of  the  state  in 
imposing  the  condition  should  be  scrutinized  to  make  sure  that  it  is 
legitimate,  and  the  interest  of  the  government  in  attaining  it  through 
the  means  chosen  should  be  balanced  against  the  prejudice  to  the  indi- 
vidual. Whether  the  individual  made  a  knowing  choice  should  not  be 
determinative;  otherwise  the  bargaining  power  of  the  state  would  deter- 
mine what  conditions  it  could  impose,  and  judicial  protection  of  indi- 
vidual rights  would  be  lost. 

B.  Judicial  Review  of  Parole  Conditions  on  N onconstitutional  Grounds 

There  have  been  few  cases  dealing  with  judicial  review  of  parole 
conditions  on  other  than  constitutional  grounds.^^^  The  statutes  are 
uniform  in  their  grant  of  discretion  to  the  parole  boards  to  set  parole 
conditions  and  revoke  parole  for  violation  of  those  conditions.^^^  The 
federal  statute  is  typical  of  the  formulation  investing  broad  discretionary 
power  in  the  board : 

Such  parolee  shall  be  allowed  in  the  discretion  of  the 
Board,  to  return  to  his  home,  or  to  go  elsewhere,  upon  such 
terms  and  conditions,  including  personal  reports  from  such 
paroled  person,  as  the  Board  shall  prescribe  .  .  .  .'^''^ 

Courts  have  been  hesitant  to  interfere  with  the  parole  board's  exercise 
of  discretion,'^''^  especially  in  finding  an  abuse  of  statutory  discretion  in 
the  establishment  and  enforcement  of  particular  terms  and  conditions. 
Attempts  by  parolees  to  secure  judicial  examination  and  modifica- 
tion or  removal  of  parole  conditions  outside  the  context  of  a  revocation 
proceeding  have  usually  met  with  short  shrift.  In  United  States  v. 
Binder,^'^^  the  parolee  argued  that  unless  restrictions  on  his  ability  to 
travel  were  removed,  he  would  be  "in  danger  of  losing  his  employment," 
and  further,  "that  it  would  be  highly  difficult,  or  perhaps  even  impos- 
sible, to  obtain  other  gainful  employment  which  would  enable  him  to 
support  himself  and  his  family."  ^'^^    Without  reaching  the  merits  of  the 

567  Text  accompanying  notes  183-219  supra. 

668  In  contrast  to  the  paucity  of  decisions  in  the  parole  area,  cases  dealing  with 
judicial  review  of  probation  conditions  have  occurred  with  somewhat  greater  fre- 
quency, although  with  equal  confusion  as  to  the  proper  scope  of  judicial  review. 
It  seems  likely  that  a  general  deference  to  administrative  judgment  and  expertise, 
not  present  in  the  probation  cases  where  judges  are  reviewing  judge-imposed  condi- 
tions, would  explain  the  scarcity  of  court  challenges  to  parole  conditions.  For  general 
discussions  of  the  area  of  judicial  review  of  probation  conditions,  see  Best  &  Birzon, 
Conditions  of  Probation:  An  Analysis,  51  Geo.  L.J.  809  (1963)  ;  Note,  Judicial 
Review  of  Probation  Conditions,  67  Colum.  L.  Rev.  181    (1967). 

569^^^,  e.g.,  Cal.  Penal  Code  §3056  (1970)  ;  Conn.  Gen.  Stat.  Ann.  §54-126 
(Supp.  1971). 

670  18  U.S.C.  §4203 (a)    (1970)    (emphasis  added). 

571  See.  e.g.,  Williams  v.  Dunbar,  377  F.2d  505,  506  (9th  Cir.  1967)  ;  Clark  v 
Stevens,  291  F.2d  388  (6th  Cir.  1961)  ;  State  v.  Brantley,  353  S.W.2d  793  (1962) 

572  313  F.2d  243   (6th  Cir.  1963). 

573  jd.  at  244. 
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contentions,  the  court  made  plain  that  it  was  generally  unsympathetic 
to  claims  directed  at  the  wisdom  of  particular  parole  conditions : 

Petitioner's  request  for  relief  from  the  terms  and  condi- 
tions which  he  claims  impose  an  undue  and  inequitable  hard- 
ship upon  him  should  be  addressed  to  the  Board  rather  than 
to  the  Court."* 

More  often  the  conditions  attacked  are  in  the  context  of  a  parole 
revocation  proceeding.  Unlike  cases  raising  claims  of  procedural  due 
process  in  such  hearings,'''''^  cases  dealing  with  the  substance  and  wisdom 
of  regulations  pursuant  to  which  parole  is  revoked  are  a  rarity.  Often, 
the  courts  avoid  a  ruling  on  the  individual  regulations  and  instead  limit 
their  inquiry  to  a  determination  whether  the  board  made  a  finding, 
supported  by  the  evidence,  that  the  parolee  no  longer  presented  an  ac- 
ceptable parole  risk.^'^  This  avoidance  technique  is  initially  attractive 
because,  in  revoking  parole,  the  board  can  look  to  violations  of  more 
than  one  condition  as  a  basis  for  its  action,  and  therefore  the  invalidity 
of  one  condition  may  be  irrelevant  to  the  validity  of  the  revocation. 
Mead  v.  California  Adult  Authority  "'"^  is  illustrative  of  this  technique. 
Revocation  was  based  on  both  a  violation  of  a  condition  prohibiting 
the  parolee  from  entering  the  county  of  his  former  residence  and  a  vio- 
lation of  a  condition  requiring  the  parolee  to  submit  monthly  reports. 
The  Ninth  Circuit  adroitly  avoided  a  decision  on  the  validity  of  the 
travel  restriction,  while,  at  the  same  time,  affirming  the  revocation : 

[N] either  the  imposition  of  a  void  condition  of  parole  nor  the 
finding  that  a  parolee  violated  a  void  condition  creates  any 
constitutional  issue  where,  as  here,  grounds  other  than  viola- 
tion of  the  void  condition  support  revocation  of  parole.'^''® 

6^*Id.  at  245;  accord.  Ex  parte  Cassella,  313  Mich.  393,  394,  21  N.W.2d  175,  176 
(1946)  (reversing  lower  court  release  of  appellee  for  lack  of  evidence  of  parole 
violation,  on  grounds  that  "granting  and  revocation  of  paroles  are  purely  administrative 
functions  and  that  the  parole  board  is  given  exclusive  jurisdiction  as  to  such  matters"). 

575  See  notes  356-542  supra  &  accompanying  text. 

576  Note  Parole  Revocation  in  the  Federal  System,  56  Geo.  L.J.  705,  708  &  n.34 
(1968)  ;  see  Hyser  v.  Reed,  318  F.2d  225,  242,  cert,  denied,  375  U.S.  957  (1963) 
("The  basis  for  Board  action  in  revoking  parole  must  have  a  rational  and  legitimate 
relationship  to  whether  the  parolee  is  a  good  risk.  What  constitutes  such  cause  is 
left  by  Congress  to  the  discretion  of  the  Board  .    .   ,    ."). 

Effective  review  of  the  revocation  decision  depends  upon  some  statement  of 
reasons  for  the  board's  action.  In  the  context  of  the  revocation  hearing,  due  process 
should  compel  such  a  statement.  See  text  accompanying  notes  557-58  supra.  Even  if 
due  process  did  not  lead  to  this  result,  courts  could  require  such  a  statement  in  order 
to  protect  their  reviewing  function.  See  text  accompanying  notes  555-58  supra.  At 
least  one  court  has  held  that  procedural  due  process  does  not  require  a  statement  of 
reasons  for  denial  of  parole.  Williams  v.  United  States,  327  F.  Supp.  986,  987 
(S.D.N.Y.  1971). 

677  415  F.2d  767  (9th  Cir.  1969). 

578  Id.  at  768. 
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Yet,  by  arguably  conceding  the  invalidity  of  the  condition,  and  still 
upholding  the  revocation  because  of  the  parolee's  failure  to  file  monthly 
reports,  the  court  apparently  failed  to  consider  the  possibility  that  the 
two  conditions  may  have  been  intimately  related,  in  the  parolee's 
view.  The  parolee  may  well  have  failed  to  file  the  required  reports 
because  to  do  so  would  have  required  that  he  either  lie  or  admit  the 
condition  violation.  This  problem  indicates  that  the  board  should 
examine  the  rationality  of  the  relation  of  each  condition  to  a  legitimate 
goal  of  the  parole  system,  the  constitutionality  of  the  condition,  and, 
finally,  the  connection  between  that  condition  and  any  alleged  violation. 

While  most  cases  dealing  with  the  board's  discretion  in  fixing  con- 
ditions are  those  based  on  specific  constitutional  infringements,^''^  rather 
than  a  general  abuse  of  administrative  discretion,  there  are  at  least  two 
cases  dealing  with  the  issue  of  the  reasonability  of  the  board's  decision 
to  revoke  parole  based  on  a  particular  technical  violation.  While  these 
decisions  do  not  pass  directly  on  the  reasonability  of  imposing  particular 
conditions,  because  each  decision  is  based  on  the  validity  of  the  revoca- 
tion in  terms  of  whether  the  board  made  a  determination  that  the  parolee 
was  no  longer  a  good  risk,  they  do  manifest  a  judicial  attitude  on  the  ap- 
plication of  such  conditions  and  thus,  indirectly,  on  the  reasonableness  of 
the  particular  conditions.  In  Compagna  v.  Hiatt  ^^^  the  parole  board  re- 
voked parole  on  the  basis  of  a  narrow  and  overly  technical  interpretation 
of  conditions.  The  board  found  technical  violations  in  the  parolee's 
failure  to  disclose  the  names  of  his  fellow  travelers  on  an  airplane  flight 
from  the  prison  to  his  home.  Despite  the  lack  of  any  evidence  that  the 
associates  were  disreputable,  or  that  if  they  were,  the  parolee  was  aware 
of  it,  the  board  found  a  parole  violation.'^^  The  board  had  also  found 
Compagna  in  violation  of  another  condition  because  of  his  refusal  to 
disclose  income  sources  for  monies  used  to  effect  a  tax  settlement  while 
still  in  prison.**®^  The  court  noted  that  Compagna  could  hardly  be  ex- 
pected to  disclose  the  source  of  the  income  since  he  maintained  that  the 
source  was  unknown  to  him.°^^  There  was  no  evidence  other  than  the 
suspicion  and  assumption  of  the  board  to  contradict  Compagna's  asser- 
tion. The  court  subsequently  found  an  abuse  of  discretion  in  the 
revocation,  indicating  that  the  board  appeared  motivated  by  other  than 
rehabilitative  and  correctional  considerations. 

The  court  in  Stubblefield  v.  Kennedy  ^^*  was  much  less  willing  to 
find  an  abuse  of  discretion,  although  it  did  review  the  revocation  de- 
cision on  the  merits.  Upon  release  from  federal  prison,  the  parolee  had 
been  placed  in  state  incarceration  for  other  offenses.    After  his  release 


^^9See  notes  221-304  supra  &  accompanying  text. 
680  100  F.  Supp.  74  (N.D.  Ga.  1951). 
881  Id.  at  76. 

682  Id.  at  77. 

683  Id. 

884  328  F.2d  526  (D.C  Cir.  1964). 
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from  state  custody,  his  federal  parole  was  revoked  for  failure  to  file 
required  parole  reports.  While  conceding  that  the  parolee  might  not 
have  been  required  to  file  federal  reports  during  the  period  of  state  in- 
carceration, the  court  maintained  that  release  from  state  prison  revived 
the  federal  parole  reporting  requirements.*^^^  Although  the  case  was 
remanded  to  the  parole  board  for  reconsideration  of  the  revocation,  the 
court  apparently  considered  it  within  the  board's  discretion  to  revoke 
solely  for  failure  to  file  reports,  despite  the  parolee's  good-faith  belief 
that  further  reports  were  not  required.^^^  Thus,  even  if  the  parolee's 
behavior  was  founded  on  a  reasonable  belief,  the  court  would  still  allow 
the  board  discretion  to  reincarcerate. 

That  some  standard  of  nonconstitutional  review  is  desirable  seems 
clear.  The  decision  in  Mansell  v.  Turner  ^^"^  illustrates  the  inadequacy 
of  denying  nonconstitutional  judicial  review  entirely.  In  that  case  the 
parolee,  after  revocation,  challenged  a  parole  condition  requiring  him 
to  leave  the  state  upon  his  release  from  prison.  Although  the  Utah 
Supreme  Court  was  unanimous  in  upholding  the  constitutionality  of  the 
condition,  the  concurring  opinion  did  raise  the  issue  of  the  proper 
standard  by  which  parole  conditions  should  be  tested  on  nonconsti- 
tutional grounds.  For  the  concurring  justice,  the  authority  of  the 
parole  board  was  not  unbridled : 

I  think  it  is  implicit  in  the  creation  of  the  Board  and  its  duties 
that  the  condition  imposed  must  bear  some  reasonable  re- 
lationship to  the  function  it  is  purposed  to  perform.  That  is, 
it  should  be  something  calculated  to  assist  in  the  treatment  or 
rehabilitation  of  the  individual  and/or  the  protection  of 
society.^^® 

This  suggestion,  that  an  intelligible  standard  of  review — a  rational  re- 
lation to  the  purpose  of  parole — could  be  applied  by  a  reviewing  court, 
was  emphatically  rejected  by  the  writer  of  the  court's  opinion.  The 
board's  choice  of  conditions  was  clearly  beyond  review  under  any 
"reasonable  relation"  test.  "It  is  not  for  this  court  to  graze  in  [the 
board's]  policy  pasture."  "^^^  Further,  "[r]idiculosity  of  the  condition 
is  not  a  matter  of  concern  to  us,  if,  no  matter  how  ridiculous,  it  is  not 
tainted  with  unconstitutionality."  ^^°  The  untenable  character  of  this 
position  is  obvious.  It  would  permit  completely  arbitrary  board  action, 
limited  only  in  those  cases  in  which  the  parolee  could  prove  a  specific 
constitutional  infringement. 

685  Id.  at  328. 

586  Id. 

587  14  Utah  2d  352,  384  P.2d  394  (1963). 

588  Id.  at  354,  384  P.2d  at  396. 

689  Id.  at  354  n.4,  384  P.2d  at  395  n.4. 

690  Id.,  384  P.2d  at  395-96  n.4. 
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Considered  together,  the  cases  indicate  no  clear  test  by  which  courts 
will  measure  conditions  fixed  by  the  board.  They  also  illustrate  the 
courts'  preference  for  testing  those  conditions,  if  at  all,  only  in  the  con- 
crete factual  context  of  the  revocation  proceeding.  Yet  it  would  be 
erroneous  to  draw  the  conclusion  that  there  are  or  should  be  no  standards 
for  such  review  or  that  judicial  review  on  nonconstitutional  grounds 
is  not  a  desirable  judicial  participation  in  the  parole  system.  The  Man- 
sell  decision  illustrates  the  absurdity  of  this  position,  and  the  "reasonable 
relation"  test  seems  to  provide  a  workable  rule  that  allows  a  degree  of 
judicial  scrutiny  while  at  the  same  time  reserving  to  the  parole  board 
the  discretion  needed  to  formulate  individualized  conditions.  This  test 
should  be  adopted  in  areas  where  more  specific  legislative  direction  is 
lacking.  It  should  be  applied  to  the  individual  conditions  as  well  as  to 
the  revocation  decision  when  that  decision  is  not  based  on  violations 
of  specific  conditions. 

Finally,  there  is  no  apparent  reason  for  limiting  review  to  instances 
when  a  condition  has  been  used  as  a  basis  for  revocation.  To  limit 
judicial  review  to  the  revocation  context  may  unnecessarily  subject  the 
parolee  to  unreasonable  conditions.  These  conditions  might  be  both 
unfair  to  him  and  inconsistent  with  the  rehabilitative  function  of  the 
parole  system.®''^  The  parolee  should  not  be  forced  to  violate  the 
condition  and  risk  reincarceration  in  order  to  have  an  unreasonable 
condition  removed.^^^  The  interests  of  fairness  to  the  parolee  and  a 
more  effective  parole  system  should  lead  to  judicial  review  at  the  earliest 
possible  stage. 

VI.  Conclusion 

This  Comment  has  examined  the  parole  system,  focusing  specif- 
ically on  those  areas  in  which  change  is  mandated  by  law  or  strongly 
suggested  by  policy  considerations.  The  examination  indicates  that 
fundamental  changes  are  required  if  the  system  is  to  deal  adequately 
and  fairly  with  those  enmeshed  in  it  and  to  fulfill  its  potential.  Initially, 
courts  must  discard  shopworn  legal  theories  and  inappropriate  modes 
of  analysis  imported  from  fundamentally  different  areas  of  the  law.  The 
current  reliance  on  legal  fictions  serves  only  to  obfuscate  the  clear 
identification  and  precise  balancing  of  interests  necessary  to  the  satis- 
factory resolution  of  almost  all  parole  questions.  The  tools  for  such 
analysis  are  already  at  hand ;  they  await  only  the  determined  effort  of 
the  judiciary  to  implement  them. 

Parole  release  determinations  must  make  increased  use  of  the 
maximum  amount  of  available  information  about  the  inmate.     Current 

531  See  text  accompanying  notes  183-219  supra. 

592  Increasingly,  federal  courts  reviewing  federal  agency  action  have  focused  on 
the  practical  impact  of  the  action  on  the  individual.  See  Spritzer,  Uses  of  the  Sum- 
mary Power  to  Suspend  Rates:  An  Examination  of  Federal  Regulatory  Agency 
Practices,  120  U.  Pa.  L.  Rev.  39,  97  &  n.234  (1971).  The  same  principles  should 
be  applied  to  the  review  of  conditions  imposed  by  the  parole  board. 
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Statutory  requirements  for  board  membership  that  mandate  a  degree  of 
correctional  or  other  expertise  should  provide  a  model  for  those  states 
that  still  appoint  board  members  with  little  apparent  regard  for  ob- 
jective qualifications. 

Parole  conditions  must  be  considerably  simplified.  The  current 
prolixity  of  conditions  sets  an  unrealistic  goal  for  parolee  achievement. 
And  beyond  simplification,  conditions  must  be,  to  as  great  an  extent 
possible,  shaped  to  the  particular  correctional  and  rehabilitative  needs 
of  the  individual  parolee.  There  are  also  significant  constitutional  ob- 
jections to  certain  conditions.  Restraints  on  speech  and  assembly,  travel 
restrictions,  and  consents  to  general  searches  seem,  probable  candidates 
for  invalidation.  In  addition  to  constitutional  limitations,  such  con- 
ditions are  dysfunctional  to  the  rehabilitation  and  reintegration  goals 
of  parole. 

Due  process  deficiencies  in  the  system  warrant  special  attention. 
Here,  the  theoretical  foundations  of  the  system  have  exerted  a  par- 
ticularly stultifying  effect  on  lucid  analysis.  Revocation  highlights 
interests  so  fundamentally  conflicting  that  no  parens  patriae  theory  can 
adequately  encompass  them.  The  parolee  has  an  interest  in  his  limited 
freedom  that  should  be  protected  through  notice  and  hearing,  the  oppor- 
tunity for  representation  by  counsel,  and  a  chance  to  present  evidence 
on  his  own  behalf.  Modified  due  process  safeguards  may  also  be  ap- 
plicable to  the  initial  parole  release  determination.  While  perhaps  not 
fitting  precisely  the  usual  due  process  analysis,  the  inmate's  interest  in 
obtaining  parole  is  worthy  of  protection. 

Finally,  the  examination  reveals  the  need  for  increased  judicial 
participation  in  the  parole  process.  Allowing  unreviewed  exercises  of 
board  discretion  in  determining  who  will  be  released  on  parole  permits 
the  parole  board  to  wield  a  power  of  deferred  sentencing  that  is  dan- 
gerously free  of  restraint.  Similarly,  allowing  almost  complete  dis- 
cretion in  establishing  parole  conditions  represents  an  abdication  of 
judicial  responsibility  in  the  criminal  justice  system. 

The  strong  impetus  toward  increased  judicial  participation  in  the 
system  is  explained  by  the  remarkable  similarity  between  the  parole 
process  and  the  traditional  criminal  justice  system,  where  judicial  par- 
ticipation and  supervision  is  the  norm.  Both  systems  posit  similar 
goals :  the  rehabilitation  of  offenders  and  the  protection  of  the  public. 
Both  identify  and  proscribe  certain  undesirable  conduct :  the  criminal 
justice  system  through  legislatively  defined  substantive  crimes,  the 
parole  system  through  the  board's  promulgation  of  parole  conditions. 
Both  systems  attempt  to  detect  violations  of  conduct  norms :  the  tradi- 
tional system  through  police  forces,  the  parole  system  through  parole 
officers.  Both  systems  hold  adjudicatory  proceeds  to  determine  whether 
violations  did  occur:  the  criminal  trial  performs  this  function  in  the 
familiar  system;  parole  revocation  makes  substantially  similar  deter- 
minations for  the  parole  system.    And  finally,  both  systems  visit  sane- 
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tions  upon  those  who  violate  systemic  conduct  norms :  courts  impose 
fines  and  prison  terms  for  the  traditional  system;  parole  boards  re- 
incarcerate for  the  parole  system. 

The  continued  operation  of  a  parole  system  in  isolation  from  other 
facets  of  a  criminal  justice  system  is  obviously  unacceptable.  The 
process  must  be  subjected  to  legal  and  institutional  constraints  similar  to 
those  designed  to  achieve  protection  of  the  individual  in  the  more 
visible  areas  of  the  criminal  justice  system. 


APPENDIX  33 

(Subsequent  to  termination  of  these  hearings,  and  prior  to  publication  thereof, 
the  United  States  Supreme  Court  decided  the  followiner  case,  which  had  been 
referred  to  during  the  course  of  the  hearing  by  Messrs.  Rosen  and  Bennett.) 

NOTH :  Where  It  Is  deemed  desirable,  a  syllabus  (beadnote)  will 
be  released,  as  Is  being  done  in  connection  with  this  case,  at  the  time 
the  opinion  Is  issued.  The  syllabus  constitutes  no  part  of  the  opinion 
of  the  Court  but  has  been  prepared  by  the  Reporter  of  Decisions  for 
the  convenience  of  the  reader.  See  United  States  v.  Detroit  Lumber 
Co.,  200  U.S.  321,  337. 
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Petitioners  in  these  habeas  corpus  proceedings  claimed  that  their 
paroles  were  revoked  without  a  hearing  and  that  they  were  thereby 
deprived  of  due  process.  The  Court  of  Appeals,  in  affirming  the 
District  Court's  denial  of  relief,  reasoned  that  imder  controlling 
authorities  parole  is  only  "a  correctional  device  authorizing  service 
of  sentence  outside  a  penitentiary,"  and  concluded  that  a  parolee, 
who  is  still  "in  custody,"  is  not  entitled  to  a  full  adversary  hearing 
such  as  would  be  mandated  in  a  criminal  proceeding.    Held: 

1.  Though  parole  revocation  does  not  call  for  the  full  panoply  of 
rights  due  a  defendant  in  a  criminal  proceeding,  a  parolee's  liberty 
involves  significant  values  within  the  protection  of  the  Due  Process 
Clause  of  the  Fourteenth  Amendment,  and  termination  of  that 
liberty  requires  an  informal  hearing  to  give  assurance  that  the 
finding  of  a  parole  violation  is  based  on  verified  facts  to  support 
the  revocation.    Pp.  9-11. 

2.  Due  process  requires  a  reasonably  prompt  informal  inquiry 
conducted  by  an  impartial  hearing  officer  near  the  place  of  the 
alleged  parole  violation  or  arrest  to  determine  if  there  is  reason- 
able ground  to  believe  that  the  arrested  parolee  has  violated  a 
parole  condition.  The  parolee  should  receive  prior  notice  of  the 
inquiry,  its  purpose,  and  the  alleged  violations.  The  parolee  may 
present  relevant  information  and  (absent  security  considerations) 
question  adverse  informants.  The  hearing  officer  shall  digest  the 
evidence  on  probable  cause  and  state  the  reasons  for  holding  the 
parolee  for  the  parole  board's  decision.    Pp.  13-16. 

3.  At  the  revocation  hearing,  which  must  be  conducted  reason- 
ably soon  after  the  parolee's  arrest,  minimum  due  process  require- 
ments are:  (a)  written  notice  of  the  claimed  violations  of  parole; 
(b)  disclosure  to  the  parolee  of  evidence  against  him;  (c)  oppor- 
tunity to  be  heard  in  person  and  to  present  witnesses  and  doc- . 
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umentary  evidence;  (d)  the  right  to  confront  and  cross-examine 
adverse  witnesses  (unless  the  hearing  oflficer  specifically  finds  good 
cause  for  not  allowing  confrontation) ;  (e)  a  "neutral  and  detached" 
hearing  body  such  as  a  traditional  parole  board,  members  of  which 
need  not  be  judicial  ofiicers  or  lawyers;  and  (f)  a  written  statement 
by  the  factfinders  as  to  the  evidence  relied  on  and  reasons  for 
revoking  parole.  Pp.  16-19. 
443  F.  2d  942,  reversed  and  remanded. 

Burger,  C.  J.,  delivered  the  opinion  of  the  Court,  in  which  Stew- 
art, White,  Blackmun,  Powell,  and  Rehnquist,  JJ.,  joined. 
Brennan,  J.,  filed  an  opinion  concurring  in  the  result,  in  which 
Marshall,  J.,  joined.  Douglas,  J.,  filed  an  opinion  dissenting  in 
part. 
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No.  71-5103 


John  J.  Morrissey  and  G.  Donald 
Booher,  Petitioners, 

V. 

Lou  B.  Brewer,  Warden,  et  al. 


On  Writ  of  Certiorari 
to  the  United  States 
Court  of  Appeals  for 
the  Eighth  Circuit. 


[June  29,  1972] 

Mr.  Chief  Justice  Burger  deUvered  the  opinion 
of  the  Court. 

We  granted  certiorari  in  this  case  to  determine  whether 
the  Due  Process  Clause  of  the  Fourteenth  Amendment 
requires  that  a  State  afford  an  individual  some  oppor- 
tunity to  be  heard  prior  to  revoking  his  parole. 

Petitioner  Morrissey  was  convicted  of  false  drawing 
or  uttering  of  checks  in  1967  pursuant  to  his  guilty  plea, 
and  was  sentenced  to  not  more  than  seven  years'  con- 
finement. He  was  paroled  from  the  Iowa  State  Peni- 
tentiary in  June  1968.  Seven  months  later,  at  the  di- 
rection of  his  parole  officer,  he  was  arrested  in  his  home 
town  as  a  parole  violator  and  incarcerated  in  the  county 
jail.  One  week  later,  after  review  of  the  parole  officer's 
written  report,  the  Iowa  Board  of  Parole  revoked  Mor- 
rissey's  parole  and  he  was  returned  to  the  penitentiary 
located  about  100  miles  from  his  home.  Petitioner  as- 
serts he  received  no  hearing  prior  to  revocation  of  his 
parole. 

The  parole  officer's  report  on  which  the  Board  of 
Parole  acted  shows  that  petitioner's  parole  was  revoked 
on  the  basis  of  information  that  he  had  violated  the 
conditions  of  parole  by  buying  a  car  under  an  assumed 
name  and  operating  it  without  permission,  giving  false 
statements  to  police  concerning  his  address  and  insur- 


1651 


MORRISSEY  V.  BREWER 


ance  company  after  a  minor  accident,  and  obtaining 
credit  under  an  assumed  name  and  failing  to  report  his 
place  of  residence  to  his  parole  officer.  The  report  states 
that  the  officer  interviewed  Morrissey,  and  that  he  could 
not  explain  why  he  did  not  contact  his  parole  officer 
despite  his  e£fort  to  excuse  this  on  the  ground  that  he 
had  been  sick.  Further,  the  report  asserts  that  Mor- 
rissey admitted  buying  the  car  and  obtaining  credit 
under  an  assumed  name  and  also  admitted  being  in- 
volved in  the  accident.  The  parole  officer  recommended 
that  his  parole  be  revoked  because  of  "his  continual 
violating  of  his  parole  rules." 

The  situation  as  to  petitioner  Booher  is  much  the 
same.  Pursuant  to  his  guilty  plea,  Booher  was  con- 
victed of  forgery  in  1966  and  sentenced  to  a  maximum 
term  of  10  years.  He  was  paroled  November  14,  1968. 
In  August  1969,  at  his  parole  officer's  direction,  he  was 
arrested  in  his  home  town  for  a  violation  of  his  parole 
and  confined  in  the  county  jail  several  miles  away.  On 
September  13,  1969,  on  the  basis  of  a  written  report 
by  his  parole  officer,  the  Iowa  Board  of  Parole  revoked 
Booher's  parole  and  Booher  was  recommitted  to  the 
state  penitentiary,  located  about  250  miles  from  his 
home,  to  complete  service  of  his  sentence.  Petitioner 
asserts  he  received  no  hearing  prior  to  revocation  of  his 
parole. 

The  parole  officer's  report  with  respect  to  Booher 
recommended  that  his  parole  be  revoked  because  he  had 
violated  the  territorial  restrictions  of  his  parole  without 
consent,  had  obtained  a  driver's  license  under  an  assumed 
name  and  operated  a  motor  vehicle  without  permission, 
and  had  violated  the  employment  condition  of  his  parole 
by  failing  to  keep  himself  in  gainful  employment.  The 
report  stated  that  the  officer  had  interviewed  Booher 
and  that  he  had  acknowledged  to  the  parole  officer  that 
he  had  left  the  specified  territorial  limits  and  had  oper- 
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ated  the  car  and  had  obtained  a  hcense  under  an  as- 
sumed name  "knowing  that  it  was  wrong."  The  report 
further  noted  that  Booher  had  stated  that  he  had  not 
found  employment  because  he  could  not  find  work  that 
would  pay  him  what  he  wanted — he  stated  he  would 
not  work  for  $2.25  to  $2.75  per  hour — and  that  he  had 
left  the  area  to  get  work  in  another  city. 

After  exhausting  state  remedies,  both  petitioners  filed 
habeas  corpus  petitions  in  the  United  States  District 
Court  for  the  Southern  District  of  Iowa  alleging  that 
they  had  been  denied  due  process  because  their  paroles 
had  been  revoked  without  a  hearing.  The  State  re- 
sponded by  arguing  that  no  hearing  was  required.  The 
District  Court  held  on  the  basis  of  controlling  authority 
that  the  State's  failure  to  accord  a  hearing  prior  to 
parole  revocation  did  not  violate  due  process.  On  ap- 
peal, the  two  cases  were  consolidated. 

The  Court  of  Appeals,  dividing  4  to  3,  held  that  due 
process  does  not  require  a  hearing.  The  majority  rec- 
ognized that  the  traditional  view  of  parole  as  a  priv- 
ilege rather  than  a  vested  right  is  no  longer  dispositive 
as  to  whether  due  process  is  applicable;  however,  on  a 
balancing  of  the  competing  interests  involved,  it  con- 
cluded that  no  hearing  is  required.  The  court  reasoned 
that  parole  is  only  "a  correctional  device  authorizing 
service  of  sentence  outside  the  penitentiary" ;  the  parolee 
is  still  "in  custody."  Accordingly,  the  Court  of  Ap- 
peals was  of  the  view  that  prison  officials  must  have 
large  discretion  in  making  revocation  determinations, 
and  that  courts  should  retain  their  traditional  reluctance 
to  interfere  with  disciplinary  matters  properly  under 
the  control  of  state  prison  authorities.  The  majority 
expressed  the  view  that  "non-legal,  non-adversary  con- 
siderations" were  often  the  determinative  factors  in  mak- 
ing a  parole  revocation  decision.  It  expressed  concern 
that  if  adversary  hearings  were  required  for  parole  revo- 
cation,  "with  the  full  panoply  of  rights  accorded   in 
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criminal  proceedings,"  the  function  of  the  parole  board 
as  "an  administrative  body  acting  in  the  role  of  parens 
patriae  would  be  aborted"  and  the  board  would  be  more 
reluctant  to  grant  parole  in  the  first  instance — an  appre- 
hension that  would  not  be  without  some  basis  if  the 
choice  were  between  a  full  scale  adversary  proceeding  or 
no  hearing  at  all.  Additionally,  the  majority  reasoned 
that  the  parolee  has  no  statutory  right  to  remain  on 
parole.  Iowa  law  provides  that  a  parolee  may  be  re- 
turned to  the  institution  at  any  time.  Our  holding  in 
Mempa  v.  Rhay,  389  U.  S.  128  (1967),  was  distinguished 
on  the  ground  that  it  involved  deferred  sentencing  upon 
probation  revocation,  and  thus  involved  a  stage  of  the 
criminal  proceeding,  whereas  parole  revocation  was  not  a 
stage  in  the  criminal  proceedings.  The  Court  of  Appeals* 
decision  was  consistent  with  many  other  decisions  on 
parole  revocations. 

In  its  brief  in  this  Court,  the  State  asserts  for  the  first 
time  that  petitioners  were  in  fact  granted  hearings  after 
they  were  returned  to  the  penitentiary.  More  generally, 
the  State  says  that  within  two  months  after  the  Board 
revokes  an  individual's  parole  and  orders  him  returned 
to  the  penitentiary,  on  the  basis  of  the  parole  ofl&cer's 
written  report,  it  grants  the  individual  a  hearing  before 
the  Board.  At  that  time  the  Board  goes  over  "each  of 
the  alleged  parole  violations  with  the  returnee,  and  he 
is  given  an  opportunity  to  orally  present  his  side  of 
the  story  to  the  Board."  If  the  returnee  denies  the  re- 
port, it  is  the  practice  of  the  Board  to  conduct  a  further 
investigation  before  making  a  final  determination  either 
aflSrming  the  initial  revocation,  modifying  it,  or  revers- 
ing it.'    The  Stat©  asserts  that  Morrissey,  whose  parole 

^The  hearing  required  by  due  process,  as  defined  herein,  must 
be  accorded  bejore  the  effective  decision.  See  Armstrong  v.  Monza, 
380  U.  S.  545  (1965).    Petitioner  asserts  here  that  only  one  of  the 
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was  revoked  on  January  31,  1969,  was  granted  a  hear- 
ing before  the  Board  on  February  12,  1969.  Booher's 
parole  was  revoked  on  September  13,  1969,  and  he  was 
granted  a  hearing  on  October  14,  1969.  At  these  hear- 
ings, the  State  tells  us — in  the  briefs — both  Morrissey 
and  Booher  admitted  the  violations  alleged  in  the  parole 
violation  reports. 

Nothing  in  the  record  supplied  to  this  Court  indicates 
that  the  State  claimed,  either  in  the  District  Court  or 
the  Court  of  Appeals,  that  petitioners  had  received  hear- 
ings promptly  after  their  paroles  were  revoked,  or  that 
in  such  hearing  they  admitted  the  violations;  that  in- 
formation comes  to  us  only  in  the  State's  brief  here. 
Further,  even  the  assertions  that  the  State  makes  here 
are  not  based  on  any  pubUc  record  but  on  interviews 
with  two  of  the  members  of  the  parole  board.  In  the 
interview  relied  on  to  show  that  petitioners  admitted 
their  violations,  the  board  member  did  not  assert  he 
could  remember  that  both  Morrissey  and  Booher  ad- 
mitted the  parole  violations  with  which  they  were 
charged.  He  stated  only  that,  according  to  his  mem- 
ory, in  the  previous  several  years  all  but  three  returnees 
had  admitted  commission  of  the  parole  infractions  al- 
leged and  that  neither  of  the  petitioners  was  among 
the  three  who  denied  them. 

We  must  therefore  treat  this  case  in  the  posture  and 
on  the  record  the  State  elected  to  rely  on  in  the  District 
Court  and  the  Court  of  Appeals.  If  the  facts  are  other- 
wise, the  State  may  make  a  showing  in  the  District 
Court  that  petitioners  in  fact  have  admitted  the  viola- 
tions charged  before  a  neutral  oflficer. 


540  revocations  ordered  most  recently  by  the  Iowa  Parole  Board 
was  reversed  after  hearing,  Petitioner's  Reply  Brief,  at  7,  suggesting 
that  the  hearing  may  not  objectively  evaluate  the  revocation  decision. 
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Before  reaching  the  issue  of  whether  due  process  ap- 
plies to  the  parole  system,  it  is  important  to  recall  the 
function  of  parole  in  the  correctional  process. 

During  the  past  60  years,  the  practice  of  releasing 
prisoners  on  parole  before  the  end  of  their  sentences 
has  become  an  integral  part  of  the  penological  system. 
Note,  Parole  Revocation  in  the  Federal  System,  56  Geo. 
L.  J.  705  (1968).  Rather  than  being  an  ad  hoc  exercise 
of  clemency,  parole  is  an  established  variation  on  im- 
prisonment of  convicted  criminals.  Its  purpose  is  to 
help  individuals  reintegrate  into  society  as  constructive 
individuals  as  soon  as  they  are  able,  without  being  con- 
fined for  the  full  term  of  the  sentence  imposed.  It 
also  serves  to  alleviate  the  costs  to  society  of  keeping 
an  individual  in  prison.^  The  essence  of  parole  is  re- 
lease from  prison,  before  the  completion  of  sentence, 
on  the  condition  that  the  prisoner  abide  by  certain  rules 
during  the  balance  of  the  sentence.  Under  some  sys- 
tems parole  is  granted  automatically  after  the  service 
of  a  certain  portion  of  a  prison  term.  Under  others, 
parole  is  granted  by  the  discretionary  action  of  a  board 
which  evaluates  an  array  of  information  about  a  pris- 
oner and  makes  a  prediction  whether  he  is  ready  to 
reintegrate  into  society. 

To  accomplish  the  purpose  of  parole,  those  who  are 
allowed  to  leave  prison  early  are  subjected  to  specified 
conditions  for  the  duration  of  their  terms.  These  con- 
ditions restrict  their  activities  substantially  beyond  the 
ordinary  restrictions  imposed  by  law  on  an  individual 
citizen.     Typically  parolees  are  forbiden  to  use  liquor  or 

2  See  Warren,  Probation  in  the  Federal  System  of  Criminal  Jus- 
tice, 19  Fed.  Prob.  3  (Sept.  1955) ;  Annual  Report,  Ohio  Adult  Parole 
Authority  1964/65,  at  13-14,  Note,  Parole:  A  Critique  of  Its  Legal 
Foundations  and  Conditions,  38  N.  Y.  U.  L.  Rev.  702,  705-707  (1963). 
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to  have  associations  or  correspondence  with  certain  cate- 
gories of  undesirable  persons.  Typically  also  they  must 
seek  permission  from  their  parole  officers  before  engaging 
in  specified  activities,  such  as  changing  employment  or 
living  quarters,  marrying,  acquiring  or  operating  a  motor 
vehicle,  traveling  outside  the  community  and  incurring 
substantial  indebtedness.  Additionally,  parolees  must 
regularly  report  to  the  parole  officer  to  whom  they  are 
assigned  and  sometimes  they  must  make  periodic  written 
reports  of  their  activities.  Arluke,  A  Summary  of  Parole 
Rules,  15  Crime  and  Delinquency  267,  27^273  (1969). 

The  parole  officers  are  part  of  the  administrative  sys- 
tem designed  to  assist  parolees  and  to  offer  them  guid- 
ance. The  conditions  of  parole  serve  a  dual  purpose; 
they  prohibit,  either  absolutely  or  conditionally,  behavior 
which  is  deemed  dangerous  to  the  restoration  of  the 
individual  into  normal  society.  And  through  the  re- 
quirement of  reporting  to  the  parole  officer  and  seeking 
guidance  and  permission  before  doing  many  things,  the 
officer  is  provided  with  information  about  the  parolee 
and  an  opportunity  to  advise  him.  The  combination 
puts  the  parole  officer  into  the  position  in  which  he  can 
try  to  guide  the  parolee  into  constructive  development.^ 

The  enforcement  leverage  which  supports  the  parole 
conditions  derives  from  the  authority  to  return  the  pa- 
rolee to  prison  to  serve  out  the  balance  of  his  sentence 
if  he  fails  to  abide  by  the  rules.  In  practice  not  every 
violation  of  parole  conditions  automatically  leads  to 
revocation.  Typically  a  parolee  will  be  counseled  to 
abide  by  the  conditions  of  parole,  and  the  parole  of- 
ficer ordinarily  does  not  take  steps  to  have  parole  re- 
voked unless  he  thinks  that  the  violations  are  serious 
and   continuing  so  as  to  indicate  that  the  parolee  is 


2  Note,   Observations  on  the  Administration  of  Parole,   79  Yale 
L.  J.  698,  699-700  (1970). 
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not  adjusting  properly  and  cannot  be  counted  on  to 
avoid  antisocial  activity.*  The  broad  discretion  accorded 
the  parole  officer  is  also  inherent  in  some  of  the  quite 
vague  conditions,  such  as  the  typical  requirement  that 
the  parolee  avoid  ''undesirable"  associations  or  corre- 
spondence, Cf.  Arciniega  v.  Freeman,  404  U.  S.  4 
(1970).  Yet  revocation  of  parole  is  not  an  unusual 
phenomenon,  affecting  only  a  few  parolees.  It  has  been 
estimated  that  35-45%  of  all  parolees  are  subjected  to 
revocation  and  return  to  prison.^  Sometimes  revoca- 
tion occurs  when  the  parolee  is  accused  of  another  crime ; 
it  is  often  preferred  to  a  new  prosecution  because  of 
the  procedural  ease  of  recommitting  the  individual  on 
the  basis  of  a  lesser  showing  by  the  State. ^ 

Implicit  in  the  system's  concern  with  parole  violations 
is  the  notion  that  the  parolee  is  entitled  to  retain  his  lib- 
erty as  long  as  he  substantially  abides  by  the  conditions  of 
his  parole.  The  first  step  in  a  revocation  decision  thus 
involves  a  wholly  retrospective  factual  question :  whether 
the  parolee  has  in  fact  acted  in  violation  of  one  or  more 
conditions  of  his  parole.  Only  if  it  is  determined  that 
the  parolee  did  violate  the  conditions  does  the  second 
question  arise:  should  the  parolee  be  recommitted  to 
prison  or  should  other  steps  be  taken  to  protect  society 
and  improve  chances  of  rehabilitation?  The  first  step  is 
relatively  simple;  the  second  is  more  complex.  The  sec- 
ond question  involves  the  application  of  expertise  by  the 
parole  authority  in  making  a  prediction  as  to  the  ability 
of  the  individual  to  live  in  society  without  commit- 

*Ibid. 

^  President's  Commission  on  Law  Enforcement  and  Administra- 
tion of  Justice,  Corrections  62.  The  substantial  revocation  rate 
indicates  that  parole  administrators  often  deliberately  err  on  the 
side  of  granting  parole  in  borderline  cases. 

« See  Morrissey  v.  Brewer,  443  F.  2d  942,  at  953-954,  n.  5  (CAS 
1971)  (Lay,  J.,  dissenting);  Rose  v.  Haskins,  388  F.  2d  91,  104 
(CA6  1968)   (Celebrezze,  J.,  dissenting). 


1658 


MORRISSEY  V.  BREWER  9 

ting  antisocial  acts.  This  part  of  the  decision,  too,  de- 
pends on  facts,  and  therefore  it  is  important  for  the 
Board  to  know  not  only  that  some  violation  was  com- 
mitted but  also  to  know  accurately  how  many  and  how 
serious  the  violations  were.  Yet  this  second  step,  decid- 
ing what  to  do  about  the  violation  once  it  is  identified, 
is  not  purely  factual  but  also  predictive  and  discretionary. 
If  a  parolee  is  returned  to  prison,  he  often  receives  no 
credit  for  the  time  "served"  on  parole.^  Thus  the  re- 
turnee may  face  a  potential  of  substantial  imprisonment. 

II 

We  begin  with  the  proposition  that  the  revocation 
of  parole  is  not  part  of  a  criminal  prosecution  and  thus 
the  full  panoply  of  rights  due  a  defendant  in  such  a 
proceeding  does  not  apply  to  parole  revocations.  Cf. 
Mempa  v.  Rhay,  389  U.  S.  128  (1967).  Parole  arises 
after  the  end  of  the  criminal  prosecution,  including  im- 
position of  sentence.  Supervision  is  not  directly  by  the 
court  but  by  an  administrative  agency,  which  is  some- 
times an  arm  of  the  court  and  sometimes  of  the  execu- 
tive. Revocation  deprives  an  individual  not  of  the  ab- 
solute liberty  to  which  every  citizen  is  entitled,  but  only 
of  the  conditional  liberty  properly  dependent  on  observ- 
ance of  special  parole  restrictions. 

We  turn  therefore  to  the  question  whether  the  re- 
quirements of  due  process  in  general  apply  to  parole 
revocations.  As  Mr.  Justice  Blackmun  has  written  re- 
cently, "This  Court  has  rejected  the  concept  that  consti- 
tutional rights  turn  upon  whether  a  governmental  benefit 
is  characterized  as  a  'right'  or  as  a  'privilege.'  "  Graham 
V.  Richardson,  403  U.  S.  365,  374.  Whether  any  proce- 
dural protections  are  due  depends  on  the  extent  to  which 

'  Arluke,  A  Summary  of  Parole  Rules— Thirteen  Years  Later,  15 
Crime  and  Delinquency  267,  271  (1969);  Note,  Parole  Revocation 
in  the  Federal  System,  56  Geo.  L.  J.  705,  733  (1968). 
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an  individual  will  be  "condemned  to  suffer  grievous  loss." 
Joint  Anti-Fascist  Refugee  Committee  v.  McGrath,  341 
U.  S.  123,  168  (1951)  (Frankfurter,  J.,  concurring), 
quoted  in  Goldberg  v.  Kelly,  397  U.  S.  154,  163  (1970). 
The  question  is  not  merely  the  "weight"  of  the  individ- 
ual's interest,  but  whether  the  nature  of  the  interest  is 
one  within  the  contemplation  of  the  "liberty  or  property" 
language  of  the  Fourteenth  Amendment.      Fuentes  v. 

Shevin, U.  S. (decided  June  12,  1972).     Once  it 

is  determined  that  due  process  applies,  the  question  re- 
mains what  process  is  due.  It  has  been  said  so  often 
by  this  Court  and  others  as  not  to  require  citation  of 
authority  that  due  process  is  flexible  and  calls  for  such 
procedural  protections  as  the  particular  situation  de- 
mands. "[CJonsideration  of  what  procedures  due  proc- 
ess may  require  under  any  given  set  of  circumstances 
must  begin  with  a  determination  of  the  precise  nature  of 
the  governmental  function  involved  as  well  as  of  the 
private  interest  that  has  been  affected  by  govern- 
mental action."  Cafeteria  &  Restaurant  Workers  Union 
v.  McElroy,  367  U.  S.  886,  895  (1961).  To  say  that 
the  concept  of  due  process  is  flexible  does  not  mean 
that  judges  are  at  large  to  apply  it  to  any  and  all  re- 
lationships. Its  flexibility  is  in  its  scope  once  it  has  been 
determined  that  some  process  is  due;  it  is  a  recognition 
that  not  all  situations  calling  for  procedural  safeguards 
call  for  the  same  kind  of  procedure. 

We  turn  to  an  examination  of  the  nature  of  the  interest 
of  the  parolee  in  his  continued  liberty.  The  liberty  of 
a  parolee  enables  him  to  do  a  wide  range  of  things  open 
to  persons  who  have  never  been  convicted  of  any  crime. 
The  parolee  has  been  released  from  prison  based  on  an 
evaluation  that  he  shows  reasonable  promise  of  being  able 
to  return  to  society  and  function  as  a  responsible,  self- 
reliant  person.  Subject  to  the  conditions  of  his  parole, 
he  can  be  gainfully  employed  and  is  free  to  be  with 
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family  and  friends  and  to  form  the  other  enduring  at- 
tachments of  normal  life.  Though  the  State  properly 
subjects  him  to  many  restrictions  not  applicable  to  other 
citizens,  his  condition  is  very  different  from  that  of  con- 
finement in  a  prison.'  He  may  have  been  on  parole  for 
a  number  of  years  and  may  be  living  a  relatively  normal 
life  at  the  time  he  is  faced  with  revocation.^  The  parolee 
has  relied  on  at  least  an  implicit  promise  that  parole  will 
be  revoked  only  if  he  fails  to  live  up  to  the  parole 
conditions.  In  many  cases  the  parolee  faces  lengthy  in- 
carceration if  his  parole  is  revoked. 

We  see,  therefore,  that  the  liberty  of  a  parolee,  although 
indeterminate,  includes  many  of  the  core  values  of  un- 
qualified liberty  and  its  termination  inflicts  a  "grievous 
loss"  on  the  parolee  and  often  on  others.  It  is  hardly 
useful  any  longer  to  try  to  deal  with  this  problem  in  terms 
of  whether  the  parolee's  liberty  is  a  "right"  or  a  "privi- 
lege." By  whatever  name  the  liberty  is  valuable  and 
must  be  seen  as  within  the  protection  of  the  Fourteenth 
Amendment.  Its  termination  calls  for  some  orderly 
process,  however  informal. 

Turning  to  the  question  what  process  is  due,  we  find 
that  the  State's  interests  are  several.  The  State  has 
found  the  parolee  guilty  of  a  crime  against  the  people. 
That  finding  justifies  imposing  extensive  restrictions  on 
the  individual's  liberty.  Release  of  the  parolee  before  the 
end  of  his  prison  sentence  is  made  with  the  recognition 
that  with  many  prisoners  there  is  a  risk  that  they  will 

^  "It  is  not  sophistic  to  attach  greater  importance  to  a  person's 
justifiable  reliance  in  maintaining  his  conditional  freedom  so  long  as 
he  abides  by  the  conditions  of  his  release,  than  to  his  mere  anticipa- 
tion or  hope  of  freedom,"  Bey  v.  Connecticut  Bd.  of  Parole,  443 
F.  2d  1079,  1086  (CA2  1971). 

»  See,  e.  g.,  Murray  v.  Page,  429  F.  2d  1359  (CA7  1970)  (parole 
revoked  after  eight  years;  15  years  remaining  on  original  term). 
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not  be  able  to  live  in  society  without  committing  addi- 
tional antisocial  acts.  Given  the  previous  conviction 
and  the  proper  imposition  of  conditions,  the  State  has 
an  overwhelming  interest  in  being  able  to  return  the 
individual  to  imprisonment  without  the  burden  of  a 
new  adversary  criminal  trial  if  in  fact  he  has  failed  to 
abide  by  the  conditions  of  his  parole. 

Yet  the  State  has  no  interest  in  revoking  parole  with- 
out some  informal  procedural  guarantees.  Although  the 
parolee  is  often  formally  described  as  being  "in  custody," 
the  argument  cannot  even  be  made  here  that  summary 
treatment  is  necessary  as  it  may  be  with  respect  to  con- 
troUing  a  large  group  of  potentially  disruptive  prisoners 
in  actual  custody.  Nor  are  we  persuaded  by  the  argu- 
ment that  revocation  is  so  totally  a  discretionary  matter 
that  some  form  of  hearing  would  be  administratively  in- 
tolerable. A  simple  factual  hearing  will  not  interfere  with 
the  exercise  of  discretion.  Serious  studies  have  suggested 
that  fair  treatment  on  parole  revocation  will  not  result 
in  fewer  grants  of  parole.^" 

This  discretionary  aspect  of  the  revocation  decision 
need  not  be  reached  unless  there  is  first  an  appropriate 
determination  that  the  individual  has  in  fact  breached 
the  conditions  of  parole.  The  parolee  is  not  the  only  one 
who  has  a  stake  in  his  conditional  hberty.  Society  has 
a  stake  in  whatever  may  be  the  chance  of  restoring  him 
to  normal  and  useful  life  within  the  law.  Society  thus 
has  an  interest  in  not  having  parole  revoked  because  of 
erroneous  information  or  because  of  an  erroneous  evalu- 
ation of  the  need  to  revoke  parole,  given  the  breach  of 
parole   conditions.      See   People   ex   rel.   Menechino   v. 

^"Sklar,  Law  and  Practice  in  Probation  and  Parole  Revocation 
Hearings,  55  J.  Crim.  L.,  and  P.  S.  175,  194  (1964)  (no  decrease  in 
Michigan,  which  grants  extensive  rights) ;  Rose  v.  Raskins,  388  F  2d 
91,  102  n.  16  (CA6  1968)  (Celebrezze,  J.,  dissenting)  (cost  of  im- 
prisonment so  much  greater  than  parole  system  that  procedural 
requirements  will  not  change  economic  motivation). 


1662 


MORRISSEY  V.  BREWER  13 

Warden,  27  N.  Y.  2d  376,  267  N.  E.  2d  238,  239  and  n.  2, 
318  N.  Y.  S.  2d  449  (1971)  (parole  board  had  less  than 
full  picture  of  facts).  And  society  has  a  further  interest 
in  treating  the  parolee  with  basic  fairness:  fair  treatment 
in  parole  revocations  will  enhance  the  chance  of  rehabili- 
tation by  avoiding  reactions  to  arbitrariness." 

Given  these  factors,  most  States  have  recognized  that 
there  is  no  interest  on  the  part  of  the  State  in  revoking 
parole  without  any  procedural  guarantees  at  all.^^  What 
is  needed  is  an  informal  hearing  structured  to  assure  that 
the  finding  of  a  parole  violation  will  be  based  on  verified 
facts  and  that  the  exercise  of  discretion  will  be  informed 
by  an  accurate  knowledge  of  the  parolee's  behavior. 

Ill 

We  now  turn  to  the  nature  of  the  process  that  is  due, 
bearing  in  mind  that  the  interest  of  both  State  and 
parolee  will  be  furthered  by  an  effective  but  informal 
hearing.  In  analyzing  what  is  due,  we  see  two  important 
stages  in  the  typical  process  of  parole  revocation. 

(a)  Arrest  of  Parolee  and  Preliminary  Hearing.  The 
first  stage  occurs  when  the  parolee  is  arrested  and  de- 
tained, usually  at  the  direction  of  his  parole  officer.  The 
second  occurs  when  parole  is  formally  revoked.  There  is 
typically  a  substantial  time  lag  between  the  arrest  and 
the  eventual  determination  by  the  parole  board  whether 
parole  should  be  revoked.     Additionally,  it  may  be  that 


^^  See  President's  Comm'n  on  Law  Enfrocement  and  Administra- 
tion of  Justice,  Corrections  83,  88  (1967). 

^2  See  n.  15,  infra.  As  one  state  coUrt  has  written,  "Before  such 
a  determination  or  finding  can  be  made  it  appears  that  the  principles 
of  fundamental  justice  and  fairness  would  afford  the  parolee  a  reason- 
able opportunity  to  explain  away  the  accusation  of  a  parole  violation. 
[The  parolee]  ...  is  entitled  to  a  conditional  liberty  and  possessed 
of  a  right  which  can  be  forfeited  only  by  reason  of  a  breach  of  the 
conditions  of  the  grant."  Chase  v.  Page,  456  P.  2d  590  (Okla. 
Crim.  Apps.  1969). 
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the  parolee  is  arrested  at  a  place  distant  from  the  state 
institution,  to  which  he  may  be  returned  before  the  final 
decision   is  made   concerning   revocation.     Given   these 
factors,  due  process  would  seem  to  require  that  some 
minimal  inquiry  be  conducted  at  or  reasonably  near  the 
place  of  the  alleged  parole  violation  or  arrest  and  as 
promptly  as  convenient  after  arrest  while  information  is 
fresh  and  sources  are  available.     Cf.  Hyser  v.  Reed,  318 
F.  2d  225  (CADC  1963).    Such  an  inquiry  should  be 
seen  as  in  the  nature  of  a  ''preliminary  hearing"  to  de- 
termine whether  there  is  probable  cause  or  reasonable 
grounds  to  believe  that  the  arrested  parolee  has  com- 
mitted acts  which  would  constitute  a  violation  of  parole 
conditions.     Cf.  Goldberg  v.  Kelly,  397  U.  S.,  at  267-271. 
In  our  view  due  process  requires  that  after  the  arrest, 
the  determination  that  reasonable  grounds  exist  for  revo- 
cation of  parole  should  be  made  by  someone  not  directly 
involved  in  the  case.     It  would  be  unfair  to  assume  that 
the  supervising  parole  officer  does  not  conduct  an  inter- 
view with  the  parolee  to  confront  him  with  the  reasons 
for  revocation  before  he  recommends  an  arrest.     It  would 
also  be  unfair  to  assume  that  the  parole  officer  bears 
hostility  against  the  parolee  which  destroys  his  neutral- 
ity; realistically  the  failure  of  the  parolee  is  in  a  sense  a 
failure  for  his  supervising  officer."    However,  we  need 
make  no  assumptions  one  way  or  the  other  to  conclude 
that  there  should  be  an  uninvolved  person  to  make  this 
preliminary  evaluation  of  the  basis  for  believing  the  con- 
ditions of  parole  have  been  violated.     The  ofiicer  directly 
involved  in  making  recommendations  cannot  always  have 

"  Note,  Observations  on  the  Admin,  of  Parole,  79  Yale  L.  J. 
698,  704-706  (1970)  (parole  officers  in  Connecticut  adopt  role 
model  of  social  worker  rather  than  an  adjunct  of  police,  and  exhibit 
a  lack  of  punitive  orientation). 
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complete  objectivity  in  evaluating  them."  Goldberg  v. 
Kelly  found  it  unnecessary  to  impugn  the  motives  of 
the  caseworker  to  find  a  need  for  an  independent 
decisionmaker  to  examine  the  initial  decision. 

This  independent  officer  need  not  be  a  judicial  officer. 
The  granting  and  revocation  of  parole  are  matters  tradi- 
tionally handled  by  administrative  officers.  In  Gold- 
berg, the  Court  pointedly  did  not  require  that  the  hearing 
on  termination  of  benefits  be  conducted  by  a  judicial  of- 
ficer or  even  before  the  traditional  "neutral  and  detached" 
officer;  it  required  only  that  the  hearing  be  conducted 
by  some  person  other  than  one  initially  dealing  with 
the  case.  It  will  be  sufficient,  therefore,  in  the  parole 
revocation  context,  if  an  evaluation  of  whether  reason- 
able cause  exists  to  believe  that  conditions  of  parole  have 
been  violated  is  made  by  someone  such  as  a  parole  officer 
other  than  the  one  who  has  made  the  report  of  parole 
violations  or  has  recommended  revocation,  A  State  could 
certainly  choose  some  other  independent  decisionmaker 
to  perform  this  preliminary  function. 

With  respect  to  the  preliminary  hearing  before  this 
officer,  the  parolee  should  be  given  notice  that  the  hear- 
ing will  take  place  and  that  its  purpose  is  to  determine 
whether  there  is  probable  cause  to  believe  he  has  com- 
mitted a  parole  violation.  The  notice  should  state  what 
parole  violations  have  been  alleged.  At  the  hearing 
the  parolee  may  appear  and  speak  in  his  own  behalf; 
he  may  bring  letters,  documents,  or  individuals  who  can 
give  relevant  information  to  the  hearing  officer.  On 
request  of  the  parolee,  persons  who  have  given  adverse 
information  on  which  parole  revocation  is  to  be  based 

^*  This  is  not  an  issue  limited  to  bad  motivation.  "Parole  agents 
are  human,  and  it  is  possible  that  friction  between  the  agent  and 
parolee  may  have  influenced  the  agent's  judgment."  4  Attorney 
General's  Survey  on  Release  Procedures  246  (1939). 
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are  to  be  made  available  for  questioning  in  his  presence. 
However,  if  the  hearing  ofl&cer  determines  that  the  in- 
formant would  be  subjected  to  risk  of  harm  if  his  identity 
were  disclosed,  he  need  not  be  subjected  to  confrontation 
and  cross-examination. 

The  hearing  officer  shall  have  the  duty  of  making  a 
summary,  or  digest,  of  what  transpires  at  the  hearing 
in  terms  of  the  responses  of  the  parolee  and  the  sub- 
stance of  the  documents  or  evidence  given  in  support  of 
parole  revocation  and  of  the  parolee's  position.  Based  on 
the  information  before  him,  the  officer  should  determine 
whether  there  is  probable  cause  to  hold  the  parolee  for  the 
final  decision  of  the  parole  board  on  revocation.  Such  a 
determination  would  be  sufficient  to  warrant  the  parolee's 
continued  detention  and  return  to  the  state  correctional 
institution  pending  the  final  decision.  As  in  Goldberg, 
"the  decision-maker  should  state  the  reasons  for  his 
determination  and  indicate  the  evidence  he  relied  on  .  .  ." 
but  it  should  be  remembered  that  this  is  not  a  final 
determination  calling  for  "formal  findings  of  fact  or 
conclusions  of  law."  397  U.  S.,  at  271.  No  interest 
would  be  served  by  formalism  in  this  process ;  informality 
will  not  lessen  the  utility  of  this  inquiry  in  reducing  the 
risk  of  error. 

(6)  The  Revocation  Hearing.  There  must  also  be  an 
opportunity  for  a  hearing,  if  it  is  desired  by  the  parolee, 
prior  to  the  final  decision  on  revocation  by  the  parole 
authority.  This  hearing  must  be  the  basis  for  more  than 
determining  probable  cause;  it  must  lead  to  a  final 
evaluation  of  any  contested  relevant  facts  and  considera- 
tion of  whether  the  facts  as  determined  warrant  revoca- 
tion. The  parolee  must  have  an  opportunity  to  be 
heard  and  to  show,  if  he  can,  that  he  did  not  violate 
the  conditions,  or,  if  he  did,  that  circumstances  in  miti- 
gation suggest  the  violation  does  not  warrant  revocation. 
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The  revocation  hearing  must  be  tendered  within  a  rea- 
sonable time  after  the  parolee  is  taken  into  custody.  A 
lapse  of  two  months,  as  the  State  suggests  occurs  in  some 
cases,  would  not  appear  to  be  unreasonable. 

We  cannot  write  a  code  of  procedure;  that  is  the  re- 
sponsibility of  each  State.  Most  States  have  done  so 
by  legislation,  others  by  judicial  decision  usually  on  due 
process  grounds.^""     Our  task  is  limited  to  deciding  the 


15  Very  few  States  provide  no  hearing  at  all  in  parole  revoca- 
tions. Thirty  States  provide  in  their  statutes  that  a  parolee  shall 
receive  some  type  of  hearing.  See  Ala.  Code  Tit.  42,  §  12  (1959); 
Alaska  Stats.  §33.15.220  (1962);  Ariz.  Rev.  Stats.  Ann.  §31-417 
(1956);  Ark.  Stats.  Ann.  §43-2810  (1971  Supp.) ;  Del.  Code  Ann. 
Tit.  11,  §4352  (1970  Supp.);  Fla.  Stats.  Ann.  §947.23(1)  (1972 
Supp.);  Ga.  Code  Ann.  §77-519  (1971  Supp.);  Hawaii  Rev.  Stats. 
§353-66  (1968);  Idaho  Code  §§20-229,  20-229A  (1971  Supp.);  lU. 
Ann.  Stats,  c.  108,  §207  (1972  Supp.);  Ind.  Stats.  Ann.  §13-1611 
(1970  Supp.);  Kan.  Stat.  Ann.  §22-3721  (1971);  Ky.  Rev.  Stats. 
Ann.  §  439.330  (l)(e)  (1962);  La.  Rev.  Stats.  §15:574.9  (1972 
Supp.) ;  Me.  Rev.  Stats.  Ann.  c.  34,  §  1675  (1970  Supp.) ;  Md.  Ann. 
Code,  Art.  41,  §117  (1971);  Mich.  Stats.  Ann.  §28.2310(1)  (1972 
Supp.) ;  Miss.  Code  Ann.  §  4004-13  (1956) ;  Mo.  Ann.  Stats.  §  549.265 
(1971  Supp.);  Mont.  Rev.  Code  §§94-9838,  94-9835  (1969);  N.  H. 
Rev.  Stats.  Ann.  §607:46  (1955);  N.  M.  Stats.  Ann.  §41-17-28 
(1964) ;  Cons.  Laws  of  N.  Y.  Correction  Law  §  212  (7)  (1971  Supp.) ; 
N.  D.  Cent.  Code  12-59-15  (1971  Supp.);  Pa.  Stats.  Ann.  Tit.  61, 
§  321.21a  (b)  (1964);  Tenn.  Code  §40-3619  (1955);  Texas  Code 
of  Crim.  Proc,  Art.  42.12,  §22  (1966);  Vermont  Stats.  Ann.  Tit. 
28,  §1081  (1970);  Wash.  Rev.  Code  §§9.95.120  through  9.95.126 
(1971  Supp.);  W.  Va.  Code  §62-12-19  (1966).  Decisions  of  state 
and  federal  courts  have  required  a  number  of  other  States  to  pro- 
vide hearings.  See  Hutchinson  v.  Patterson,  267  F.  Supp.  433  (Colo. 
1967)  (approving  parole  board  regulations) ;  United  States  ex  rel. 
Bey  v.  Conn.  Bd.  Parole,  443  F.  2d  1079  (CA2  1971)  (requiring 
counsel  to  be  appointed  for  revocation  hearings) ;  State  v.  Holmes, 
109  N.  J.  Super.  180,  262  A.  2d  725  (1970);  Chase  v.  Page,  456  P. 
2d  590  (Okla.  Crim.  Apps.  1969) ;  Bearden  v.  South  Carolina,  443 
F.  2d  1090  (CA4  1971)  (North  Carolina  and  Virginia  also  subject  to 
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minimum  requirements  of  due  process.     They  include 

(a)  written  notice  of  the  claimed  violations  of  parole; 

(b)  disclosure  to  the  parolee  of  evidence  against  him; 

(c)  opportunity  to  be  heard  in  person  and  to  present 
witnesses  and  documentary  evidence;    (d)  the  right  to 
confront  and  cross-examine  adverse  witnesses  (unless  the 
hearing  officer  specifically  finds  good  cause  for  not  allow- 
ing confrontation) ;  (e)  a  ''neutral  and  deUched"  hear- 
ing body  such  as  a  traditional  parole  board,  members 
of  which  need  not  be  judicial  officers  or  lawyers;  and 
(f)    a  written  statement  by  the  factfinders  as  to  the 
evidence  relied  on  and  reasons  for  revoking  parole.     We 
emphasize  there  is  no  thought  to  equate  this  second  stage 
of  parole  revocation  to  a  criminal  prosecution  in   any 
sense;   it  is  a  narrow  inquiry;   the  process  should  be 
flexible  enough  to  consider  evidence  including  letters, 
affidavits,  and  other  material  that  would  not  be  admis- 
sible in  an  adversary  criminal  trial. 

We  do  not  reach  or  decide  the  question  whether  the 
parolee  is  entitled  to  the  assistance  of  retained  counsel 
or  to  appointed  counsel  if  he  is  indigent. 

We  have  no  thought  to  create  an  inflexible  structure 
for  parole  revocation  procedures.  The  few  basic  re- 
quirements set  out  above,  which  are  applicable  to  fu- 
ture revocations  of  parole,  should  not  impose  a  great 
burden  on  any  State's  parole  system.  Control  over  the 
required  proceedings  by  the  hearing  officers  can  assure 
that  delaying  tactics  and  other  abuses  sometimes  pre- 

Fourth  Circuit  rule) ;  Bairn  v.  Beckstead,  10  Utah.  2d  4,  347  P.  2d 
554  (1959);  Goolsby  v.  Gagnon,  322  F.  Supp.  460  (ED  Wis.  1971). 
A  number  of  States  are  affected  by  no  legal  requirement  to  grant  any 

kind  of  hearing. 

16  The  Model  Penal  Code  §  305.16  (Proposed  Official  Draft  1962) 
provides  that  "The  institutional  parole  staff  shaU  render  reasonable 
aid  to  the  parolee  in  preparation  for  the  hearing  and  he  shall  be 
permitted  to  advise  with  his  own  legal  counsel. 


95-262  O  -  73  -  pt.    7B  --  51 
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sent  in  the  traditional  adversary  trial  situation  do  not 
occur.  Obviously  a  parolee  cannot  relitigate  issues  de- 
termined against  him  in  other  forums,  as  in  the  situation 
presented  when  the  revocation  is  based  on  conviction  of 
another  crime. 

In  the  peculiar  posture  of  this  case,  given  the  absence 
of  an  adequate  record,  we  conclude  the  ends  of  justice 
will  be  best  served  by  remanding  the  case  to  the  Court  of 
Appeals  for  its  return  of  the  two  consolidated  cases  to  the 
District  Court  with  directions  to  make  findings  on  the  pro- 
cedures actually  followed  by  the  Parole  Board  in  these  two 
revocations.  If  it  is  determined  that  petitioners  admitted 
parole  violations  to  the  Parole  Board,  as  Iowa  contends, 
and  if  those  violations  are  found  to  be  reasonable  grounds 
for  revoking  parole  under  state  standards,  that  would 
end  the  matter.  If  the  procedures  followed  by  the 
Parole  Board  are  found  to  meet  the  standards  laid  down 
in  this  opinion  that,  too,  would  dispose  of  the  due  process 
claims  for  these  cases. 

We  reverse  and  remand  to  the  Court  of  Appeals  for 
further  proceedings  consistent  with  this  opinion. 

Reversed  and  Remanded. 
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[June  29,  1972] 

Mr.  Justice  Brennan,  with  whom  Mr.  Justice  Mar- 
shall joins,  concurring  in  the  result. 

I  agree  that  a  parole  may  not  be  revoked,  consistently 
with  the  Due  Process  Clause,  unless  the  parolee  is  af- 
forded, first,  a  preliminary  hearing  at  the  time  of  arrest 
to  determine  whether  there  is  probable  cause  to  believe 
that  he  has  violated  his  parole  conditions  and,  second,  a 
final   hearing   within   a   reasonable   time   to   determine 
whether  he  has,  in  fact,  violated  those  conditions  and 
whether  his  parole  should  be  revoked.     For  each  hearing 
the  parolee  is  entitled  to  notice  of  the  violations  alleged 
and  the  evidence  against  him,  opportunity  to  be  heard  in 
person  and  to  present  witnesses  and  documentary  evi- 
dence  and  the  right  to  confront  and  cross-examine  ad- 
verse'witnesses,  unless  it  is  specifically  found  that  the 
witness  would  thereby  be  exposed  to  a  significant  risk  of 
harm.     Moreover,  in  each  case  the  decisionmaker  must 
be  impartial,  there  must  be  some  record  of  the  proceed- 
ings   and  the  decisionmaker's  conclusions  must  be  set 
forth  in  written  form  indicating  both  the  evidence  and 
the  reasons  relied  upon.     Because  the  Due  Process  Clause 
requires  these  procedures,  I  agree  that  the  case  must  be 
remanded  as  the  Court  orders. 

The  Court,  however,  states  that  it  does  not  now  decide 
whether  the  parolee  is  also  entitled  at  each  hearing  to  the 
assistance  of  retained  counsel  or  of  appointed  counsel  if 
he  is  indigent.     Goldberg  v.  Kelly,  397  U.  S.  254  (1970), 
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nonetheless  plainly  dictates  that  he  at  least  "must  be 
allowed  to  retain  an  attorney  if  he  so  desires."  Id.,  at 
270.  As  the  Court  said  there,  "Counsel  can  help  delin- 
eate the  issues,  present  the  factual  contentions  in  an 
orderly  manner,  conduct  cross-examination,  and  generally 
safeguard  the  interests  of"  his  client.  Id.,  at  270-271. 
The  only  question  open  under  our  precedents  is  whether 
counsel  must  be  furnished  the  parolee  if  he  is  indigent 
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Court  of  Appeals  for 
the  Eighth  Circuit. 


Mr.  Justice  Douglas,  dissenting  in  part. 
Each  petitioner  was  sentenced  for  a  term  in  an  Iowa 
penitentiary  for  forgery.    Somewhat  over  a  year  later  each 
was  released  on  parole.     About  six  months  later  each  was 
arrested  for  a  parole  violation  and  confined  in  a  local  jail. 
In  about  a  week  the  Iowa  Board  of  Parole  revoked  their 
paroles  and  each  was  returned  to  the  penitentiary.     At 
no   time  during  any  of  the  proceedings  which  led  to 
the  parole  revocations  were  they  granted  a  hearing  or  the 
opportunity  to  know,  question,  or  challenge  any  of  the 
facts  which  formed  the  basis  of  their  alleged  parole  vio- 
lations.    Nor  were  they  given  an  opportunity  to  present 
evidence  on  their  own  behalf  nor  to  confront  and  cross- 
examine  those  on  whose  testimony  their  paroles  were 
revoked. 

Each  challenged  the  revocation  in  the  state  courts  and, 
obtaining  no  relief,  filed  the  present  petitions  in  the 
Federal  District  Court  which  denied  relief.  Their  ap- 
peals were  consolidated  in  the  Court  of  Appeals  which, 
sitting  en  banc,  in  each  case  affirmed  the  District  Court 
by  a  four-to-three  vote,  443  F.  2d  942.  The  cases  are  here 
on  a  petition  for  a  writ  of  certiorari,  404  U.  S.  999,  which 
we  granted  because  there  is  a  conflict  between  the  decision 
below  and  Hahn  v.  Burke,  430  F.  2d  100,  decided  by 
the  Court  of  Appeals  for  the  Seventh  Circuit. 
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Iowa  has  a  board  of  parole'  which  determines  who 
shall  be  paroled.  Once  paroled  a  person  is  under  the 
supervision  of  the  director  of  the  division  of  corrections 
of  the  Department  of  Social  Services  who  in  turn  super- 
vises parole  agents.  Parole  agents  do  not  revoke  the 
parole  of  any  person  but  only  recommend  that  the  board 
of  parole  revoke  it.  The  Iowa  Act  provides  that  each 
parolee  "shall  be  subject,  at  any  time,  to  be  taken  into 
custody  and  returned  to  the  institution"  from  which  he 
was  paroled.-  Thus  Iowa  requires  no  notice  or  hearing 
to  put  a  parolee  back  in  prison,  Curtis  v.  Bennett  256 
Iowa  1164,  131  N.  W.  2d  1;  and  it  is  urged  that  since 
parole,  like  probation,  is  only  a  privilege  it  may  be  sum- 
marily revoked."*     See  Escoe  v.  Zerhst,  295  U.  S.  490,  492- 

'  Code  of  Iowa  §  247.5  (1971)  provides  in  part: 

"The  board  of  parole  shall  determine  which  of  the  inmates  of  the 
state  penal  mstitutions  qualify  and  thereafter  shall  be  placed  upon 
parole.  Once  an  inmate  is  placed  on  parole  he  shall  be  under  the 
supervision  of  the  director  of  the  division  of  corrections  of  the  de- 
partment of  social  services.  There  shall  be  a  sufficient  number  of 
paro  e  agents  to  insure  proper  supervision  of  all  persons  placed  on 
parole.  Parole  agents  shall  not  revoke  the  parole  of  any  person 
but  may  recommend  that  the  board  of  parole  revoke  such  parole" 
Id.,  §  247.9  provides  in  part  : 

"All  paroled  prisoners  shall  remain,  while  on  parole,  in  the  legal 
custody  of  the  warden  or  superintendent  and  under  the  control  of 
the  chief  parole  officer,  and  shall  be  subject,  at  any  time,  to  be  taken 
mto  custody  and  returned  to  the  institution  from  which  they  were 
paroled. 

_'"A  fundamental  problem  with  [the  right-privilege]  theory  is 
that  probation  is  now  the  most  frequent  penal  disposition  ju.st  as 
release  on  parole  is  the  most  frequent  form  of  release  from  an  in- 
stitution. They  bear  little  resemblance  to  espisodic  acts  of  mercv 
by  a  forgiving  sovereign.  A  more  accurate  view  of  supervised  re- 
lease IS  that.  It  IS  now  an  integral  part  of  the  criminal  justice  process 
and  shows  every  sign  of  increasing  popularity.     Seen  in  this  ligh^t 

he  question  becomes  whether  legal  safeguards  should  be  provided 
for  hundreds  of  thousands  of  individuals  who  daily  are  processed  and 
regulated  by  qovemmental  agencies.    The  system  has  come  to  de- 


1673 


MORRISSEY  V.  BREWER 


493;  Ughbanks  v.  Armstrong,  208  U.  S.  481.  But  we 
have  long  discarded  the  right-privilege  distinction.  See, 
e.  g.,  Graham  v.  Richardson,  403  U.  S.  365,  374;  Bell  v. 
Burson,  402  U.  S.  535,  539;  Pickering  v.  Board  of  Educa- 
tion, 391  U.  S.  563,  568;  cf.  Van  Alstyne,  The  Demise  of 
the  Right-Privilege  Distinction  in  Constitutional  Law, 
81  Harv.  L.Rev.  1439  (1968). 

The  Court  said  in  United  States  v.  Wilson,  7  Pet.  150, 
161,  that  a  "pardon  is  a  deed."  The  same  can  be  said  of 
a  parole,  which  when  conferred  gives  the  parolee  a  degree 
of  liberty  which  is  often  associated  with  property  interests. 
We  held  in  Goldberg  v.  Kelly,  397  U.  S.  254,  that  the 
termination  by  a  State  of  public  assistance  payments  to 
a  recipient  without  a  prior  evidentiary  hearing  denies  him 
procedural  due  process  in  violation  of  the  Fourteenth 
Amendment.  Speaking  of  the  termination  of  welfare 
benefits  we  said: 

"Their  termination  involves  state  action  that  ad- 
judicates important  rights.  The  constitutional  chal- 
lenge cannot  be  answered  by  an  argument  that  pub- 
lic assistance  benefits  are  'a  "privilege"  and  not  a 
"right."  '  Shapiro  v.  Thompson,  394  U.  S.  618,  627 
n.  6  (1969).  Relevant  constitutional  restraints  ap- 
ply as  much  to  the  withdrawal  of  public  assistance 
benefits  as  to  disqualification  for  unemployment 
compensation,  Sherbert  v.  Verner,  374  U.  S.  398 
(1963) ;  or  to  denial  of  a  tax  exemption,  Speiser  v. 
Randall,  357  U.  S.  513  (1958) ;  or  to  discharge  from 
public  employment,  Slochower  v.  Board  of  Higher 

pend  on  probation  and  parole  as  much  as  do  those  who  are  en- 
meshed in  the  system.  Thus,  in  dealing  with  claims  raised  by 
offenders,  we  should  make  decisions  based  not  on  an  outworn  cliche, 
but  on  the  basis  of  present-day  realities."  F.  Cohen,  A  Legal 
Challenge  to  Corrections:  Implications  for  Manpower  and  Training 
32  (1969). 
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Education,  350  U.  S.  551  (1956).  The  extent  to 
which  procedural  due  process  must  be  afforded  the 
recipient  is  influenced  by  the  extent  to  which  he 
may  be  'condemned  to  suffer  grievous  loss,'  Joint 
Anti-Fascist  Refugee  Committee  v.  McGrath,  341 
U.  S.  123,  168  (1951)  (Frankfurter,  J.,  concurring), 
and  depends  upon  whether  the  recipient's  interest  in 
avoiding  that  loss  outweighs  the  governmental  in- 
terest in  summary  adjudication.  Accordingly,  as  we 
said  in  Cafeteria  &  Restaurant  Workers  Union  v. 
McElroy,  367  U.  S.  886,  895  (1961),  'consideration 
of  what  procedures  due  process  may  require  under 
any  given  set  of  circumstances  must  begin  with  a 
determination  of  the  precise  nature  of  the  govern- 
ment function  involved  as  well  as  of  the  private 
interest  that  has  been  affected  by  governmental 
action.'  See  also  Hannah  v.  Larche,  363  U.  S.  420, 
440,  442  (I960)."    397  U.  S.,  at  262-263. 

Under  modern  concepts  of  penology,  paroling  prisoners 
is  part  of  the  rehabilitory  aim  of  the  correctional  philos- 
ophy. The  objective  is  to  return  a  prisoner  to  a  full 
family  and  community  life.  See  generally  Note,  56  Geo. 
L.  J.  705  (1968) ;  Note,  38  N.  Y.  U.  L.  Rev.  702  (1963)  ; 
Comment,  72  Yale  L.  J.  368  (1962);  and  see  Baine  v. 
Beckstead,  10  Utah  2d  4,  347  P.  2d  554  (1959).  The 
status  he  enjoys  as  a  parolee  is  as  important  a  right  as 
those  we  reviewed  in  Goldberg  v.  Kelly.  That  status  is 
conditioned  upon  not  engaging  in  certain  activities  and 
perhaps  in  not  leaving  a  certain  area  or  locality.  Vio- 
lations of  conditions  of  parole  may  be  technical,  they 
may  be  done  unknowingly,  they  may  be  fleeting  and  of 
no  consequence.*     See,  e.  g.,  Arciniega  v.  Freeman,  404 

*  The  violations  alleged  in  these  cases  on  which  revocation  was 
based  are  listed  by  the  Court  of  Appeals,  443  F.  2d  942,  nn.  1  and  2. 

For  a  discussion  of  the  British  system  that  dispenses  with  precise 
conditions  usually  employed  here  see  120  U.  Pa.  L.  Rev.  282,  311- 
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U.  S.  4;  Cohen,  Due  Process,  Equal  Protection  and  State 
Parole  Revocation  Proceedings,  42  U.  Colo.  L.  Rev.  197, 
229  (1970).     The  parolee  should  in  the  concept  of  fair- 
ness implicit  in  due  process  have  a  chance  to  explain. 
Rather,  under  Iowa's  rule  revocation  proceeds  on  the 
ipse  dixit  of  the  parole  agent;  and  on  his  word  alone  each 
of  these  petitioners  has  already  served  three  additional 
years  in  prison.®     The  charges  may  or  may  not  be  true. 
Words  of  explanation  may  be  adequate  to  transform  into 
trivia  what  looms  large  in  the  mind  of  the  parole  officer. 
"[TJhere  is  no  place  in  our  system  of  law  for  reach- 
ing a  result  of  such  tremendous  consequences  with- 
out ceremony — without  hearing,   without  effective 
assistance  of  counsel,  without  a  statement  of  rea- 
sons."   Kent  V.  United  States,  383  U.  S.  541,  554 
(1966). 

Parole,®  while  originally  conceived  as  a  judicial  func- 
tion, has  become  largely  an  administrative  matter.  The 
parole  boards  have  broad  discretion  in  formulating  and 
imposing  parole  conditions.  "Often  vague  and  moralistic 
parole  conditions  may  seem  oppressive  and  unfair  to  the 
parolee."  Dawson,  Sentencing  306  (1969).  They  are 
drawn  "to  cover  any  contingency  that  might  occur," 
id.,  at  307,  and  are  designed  to  maximize  "control  over 
the  parolee  by  his  parole  officer."    Ibid. 


312  (1971),  As  to  conditions  limiting  constitutional  rights  see  id., 
at  313-324,  32^-339. 

"As  to  summary  deprivations  of  individual  liberty  in  Communist 
nations,  see,  e.  g.,  Shao-chuan  Leng,  Justice  In  Conununist  China 
34  (1967);  1  P.  Tang,  Communist  China  Today  271  (2d  ed.  1961); 
J.  Hazard,  Communists  and  Their  Law  121-126  (1969). 

®  "Parole  is  used  after  a  sentence  has  been  imposed  while  proba- 
tion is  usually  granted  in  Ueu  of  a  prison  term."  Clegg,  Probation 
and  Parole  22   (1964).    See  Baine  v.  Beckstead,  10  Utah  2d  4,  9, 

347  P.  2d  554,  ;   People  ex  rel.  Combs  v.  LaVaUee,  29  App. 

Div.  2d  128,  131,  286  N.  Y.  S.  2d  600,  603. 
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Parole  is  commonly  revoked  on  mere  suspicion  that  the 
parolee  may  have  committed  a  crime.  Id.,  at  366-367. 
Such  great  control  over  the  parolee  vests  in  a  parole  of- 
ficer a  broad  discretion  in  revoking  parole  and  also  in 
counseling  the  parolee — referring  him  for  psychiatric 
treatment  or  obtaining  the  use  of  specialized  therapy  for 
narcotic  addicts  or  alcoholics,  /c?.,  at  321.  Treatment  of 
the  parolee,  rather  than  revocation  of  his  parole,  is  a 
common  course.  Id.,  at  322-323.  Counseling  may  in- 
clude extending  help  to  a  parolee  in  finding  a  job.  Id., 
at  324  et  seq. 

A  parolee,  like  a  prisoner,  is  a  person  entitled  to  con- 
stitutional protection,  including  procedural  due  process.^ 
At  the  federal  level  the  construction  of  Regulations  of 
the  Federal  Parole  Board  presents  federal  questions  of 
which  we  have  taken  cognizance.  See  Arciniega  v.  Free- 
man, 404  U.  S.  4.  At  the  state  level,  the  construction  of 
parole  statutes  and  regulations  is  for  the  States  alone, 
save  as  they  implicate  the  Federal  Constitution  in  which 
event  the  Supremacy  Clause  controls. 

It  is  only  procedural  due  process,  required  by  the 
Fourteenth  Amendment,  that  concerns  us  in  the  present 
cases.     Procedural  due  process  requires  the  following. 

If  a  violation  of  a  condition  of  parole  is  involved,  rather 
than  the  commission  of  a  new  offense,  there  should  not  be 
an  arrest  of  the  parolee  and  his  return  to  the  prison  or  to  a 
local  jail.^     Rather,  notice  of  the  alleged  violation  should 

^  See  President's  Commission  on  Law  Enforcement  and  Administra- 
tion of  Justice,  Corrections,  83,  84  (1967);  120  U.  Pa.  L.  Rev.  282, 
34&-358  (1971). 

8  As  Judge  Skelly  Wright  said  in  Hyser  v.  Reed,  318  F.  2d  225, 
262  (CADC  1963) : 

"Where  serious  violations  of  parole  have  been  committed,  the 
parolee  will  have  been  arrested  by  local  or  federal  authorities  on 
charges  stemming  from  those  violations.  Where  the  violation  of 
parole  Is  not  serious,  no  reason  appears  why  he  should  be  incarcerated 
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be  given  to  the  parolee  and  a  time  set  for  a  hearing.^  The 
hearing  should  not  be  before  the  parole  officer,  as  he  is 
the  one  who  is  making  the  charge  and  "there  is  inherent 
danger  in  combining  the  functions  of  judge  and  advo- 
cate." Jones  V.  Rivers,  338  F.  2d  862,  877  (CA4  1964) 
(Sobeloff,  J.,  concurring).  Moreover,  the  parolee  should 
be  entitled  to  counsel.^"    See  Hewett  v.  North  Carolina, 

before  hearing.  If,  of  course,  the  parolee  willfully  fails  to  appear 
for  his  hearing,  this  in  itself  would  justify  issuance  of  the  warrant." 
Accord,  In  re  Tucker,  5  Cal.  3d  171,  199,  486  P.  2d  657,  676,  95  Cal. 
Rptr.  761,  780  (1971)  (Tobriner,  J.). 

»As  we  said  in  another  connection  in  Greene  v.  McElroy,  360 
U.S.  474,  496-497: 

"Certain  principles  have  remained  relatively  immutable  in  our 
jurisprudence.  One  of  these  is  that  where  governmental  action 
seriously  injures  an  individual,  and  the  reasonableness  of  the  action 
depends  on  fact  findings,  the  evidence  used  to  prove  the  Govern- 
ment's case  must  be  disclosed  to  the  individual  so  that  he  has  an 
opportunity  to  show  that  it  is  untrue.  WhUe  this  is  important,  in 
the  case  of  documentary  evidence,  it  is  even  more  important  where 
the  evidence  consists  of  the  testimony  of  individuals  whose  memory 
might  be  faulty  or  who,  in  fact,  might  be  perjurers  or  persons  moti- 
vated by  malice,  vindictiveness,  intolerance,  prejudice,  or  jealousy. 
We  have  formalized  these  protections  in  the  requirements  of  con- 
frontation and  cross-examination.  They  have  ancient  roots.  They 
find  expression  in  the  Sixth  Amendment  which  provides  that  in  all 
criminal  cases  the  accused  shall  enjoy  the  right  'to  be  confronted 
with  the  witnesses  against  him.'  This  Court  has  been  zealous  to 
protect  these  rights  from  erosion.  It  has  spoken  out  not  only  m 
criminal  cases,  but  also  in  all  types  of  cases  where  administrative  and 
regulatory  actions  were  under  scrutiny."     (Citations   omitted.) 

10  American  Bar  Assn.  Project  on  Minimum  Standards  of  Criminal 
Justice  Standards  Relating  to  Providing  Defense  Services  (1968); 
Amer.  L.  Inst.,  Model  Penal  Code,  §301.4,  §305.15(1);  Dawson, 
Sentencing,  The  Decision  as  to  Type,  Length,  and  Conditions  of 
Sentence,  Report  Amer.  Bar  Foundation's  Survey  of  the  Adminis- 
tration of  Criminal  Justice  in  the  U.  S.  (1969).  For  the  experience 
of  Michigan  in  giving  hearings  to  parolees  see  id.,  at  355.  In 
Michigan  it  is  reported  that  only  one  out  of  six  parole  violators 
retains  counsel.    One  who  cannot  afford  counsel  is  said  to  be  pro- 
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415  F.  2d  1316,  1322-1325  (CA4  1969) ;  People  ex  rel 
Combs  V.  LaVallee,  29  App.  Div.  2d  128,  286  N.  Y.  S. 
2d  600  (1968) ;  Perry  v.  Willard,  247  Ore.  145,  427  P.  2d 
1020  (1967).  As  the  Supreme  Court  of  Oregon  said  in 
Perry  v.  Williard,  "A  hearing  in  which  counsel  is  absent 
or  is  present  on  behalf  of  one  side  is  inherently  unsatis- 
factory if  not  unfair.  Counsel  can  see  that  the  relevant 
facts  are  brought  out,  vague  and  insubstantial  allegations 
discounted,  and  irrelevancies  eliminated."  Id.,  at  148, 
427  P.  2d,  at  1022.  Cf.  Mempa  v.  Rhay,  389  U.  S.  128, 
135. 

The  hearing  required  is  not  a  grant  of  the  full  panoply 
of  rights  applicable  to  a  criminal  trial.  But  confronta- 
tion with  the  informer  may,  as  Roviaro  v.  United  States, 
353  U.  S.  53,  illustrates,  be  necessary  for  a  fair  hearing 
and  the  ascertainment  of  the  truth.  The  hearing  is 
to  determine  the  fact  of  parole  violation.  The  results 
of  the  hearing  would  go  to  the  parole  board — or  other 
authorized  state  agency — for  final  action,  as  would  cases 
which  involved  voluntary  admission  of  violations. 

The  rule  of  law  is  important  in  the  stability  of  society. 
Arbitrary  actions  in  the  revocation  of  paroles  can  only  im- 
pede and  impair  the  rehabilitory  aspects  of  modern  pe- 
nology.   "Notice  and  opportunity  for  hearing  appropriate 

tected  by  the  hearing  members  of  the  board.  Id.,  at  354.  The 
number  who  ask  for  public  hearings  are  typically  five  or  six  a  year, 
the  largest  in  a  single  year  being  10.  Michigan  has  had  this  law  since 
1937.  Ibid.  But  the  Michigan  experience  may  not  be  typical,  for  a 
parole  violator  is  picked  up  and  returned  at  once  to  the  institution 
from  which  he  was  paroled.    Id.,  at  352-353. 

By  way  of  contrast,  parole  revocation  hearings  in  California  are 
secretive  affairs  conducted  behind  closed  doors  and  with  no  written 
record  of  the  proceedings  and  in  which  the  parolee  is  denied  the 
assistance  of  counsel  and  the  opportunity  to  present  witnesses  on  his 
behalf.  Van  Dyke,  Parole  Revocation  Hearings  in  California:  The 
Right  to  Counsel,  59  Calif.  L.  Rev.  1215  (1971).  See  also  Note,  56 
Geo.  L.  J.  704  (1968)  (federal  parole  revocation  procedures). 
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to  the  case,"  Boddie  v.  Connecticut,  401  U.  S.  371,  378,  are 
the  rudiments  of  due  process  .which  restore  faith  that  our 
society  is  run  for  the  many,  not  the  few,  and  that  fair  deal- 
ing rather  than  caprice  will  govern  the  affairs  of  men." 
We  do  not  prescribe  the  precise  formula  for  the  man- 
agement of  the  parole  problems.  We  do  not  sit  as  an 
ombudsman,  telling  the  States  the  precise  procedures 
they  must  fellow.  We  do  say  that  so  far  as  the  due  proc- 
ess requirements  of  parole  revocation  are  concerned :  ^^ 

(1)  the  parole  officer — whatever  may  be  his  duties 
under  various  state  statutes — in  Iowa  appears  to  be  an 
agent  having  some  of  the  functions  of  a  prosecutor  and 
of  the  police 

(2)  the  parole  officer  is  therefore  not  qualified  as  a 
hearing  officer 

(3)  the  parolee  is  entitled  to  a  due  process  notice  and 
a  due  process  hearing  of  the  alleged  parole  violations  in- 
cluding, for  example,  the  opportunity  to  be  confronted 
by  his  accusers  and  to  present  evidence  and  argument  on 
his  own  behalf 

(4)  the  parolee  is  entitled  to  the  freedom  granted  a 
parolee  until  the  results  of  the  hearing  are  known  and 
the  parole  board — or  other  authorized  state  agency — 
acts." 


11  The  Brief  of  the  American  Civil  Liberties  Union,  amicus  curiae, 
contains  in  Appendix  A  the  States  that  by  statute  or  decision  require 
some  form  of  hearing  before  parole  is  revoked  and  those  that  do 
not.  All  but  eight  States  now  hold  hearings  on  revocation  of  pro- 
bation and  parole,  some  with  trial-type  rights  including  representa- 
tion by  counsel. 

12  We  except  of  course  the  commission  of  another  offense  which 
from  the  initial  step  to  the  end  is  governed  by  the  normal  rules  of 
criminal  procedure. 

13  The  American  Correctional  Association  states  in  its  Manual  of 
Correctional  Standards,  p.  279  (3d  ed.  1966)  that: 

"To  an  even  greater  extent  than  in  the  case  of  imprisonment, 
probation  and  parole  practice  is  determined  by  an  administrative 
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The  judgments  are  reversed  and  the  cases  are  remanded 
to  the  District  Court  for  further  proceedings  consistent 
with  this  opinion. 

Reversed  and  remanded. 


discretion  that  is  largely  uncontrolled  by  legal  standards,  protections, 
or  remedies.  Until  statutory  and  case  law  are  more  fully  developed, 
it  is  vitally  important  within  all  of  the  correctional  fields  that  there 
should  be  established  and  maintained  reasonable  norms  and  remedies 
against  the  sorts  of  abuses  that  are  likely  to  develop  where  men 
have  great  power  over  their  fellows  and  where  relationships  may 
become  both  mechanical  and  arbitrary." 

And  it  provides  for  parole  revocation  rehearings: 
"As  soon  as  practicable  after  causing  an  alleged  violator  taken 
into  custody  on  the  basis  of  a  parole  board  warrant,  the  prisoner 
should  be  given  an  opportuntiy  to  appear  before  the  board  or  its 
representative.  The  prisoner  should  be  made  fully  aware  of  the 
reasons  for  the  warrant,  and  given  ample  opportunity  to  refute  the 
charges  placed  against  him  or  to  comment  as  to  extenuating  cir- 
cumstances. The  hearing  should  be  the  basis  for  consideration  of 
possible  reinstatement  to  parole  supervision  on  the  basis  of  the 
findings  of  fact  or  of  reparole  where  it  appears  that  further  incar- 
ceration would  serve  no  useful  purpose."    Id.,  at  130. 

The  American  Bar  Association  states  in  its  brief  amicus  in  the 
present  cases  that  it  is  "in  full  agreement  with  the  American  Cor- 
rectional Association  in  this  instance.  The  position  that  a  hearing 
is  to  be  afforded  on  parole  revocation  is  consistent  with  several  sets 
of  criminal  justice  standards  formally  approved  by  the  Association 
through  its  House  of  Delegates." 
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